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DBS  MOINES,  JANUARY,  1914,  TERM 

AND  IN  THE  SIXTY-EIGHTH  TEAB  OF  THE  STATE. 


Arthur  Shadden  and  Josephine  Shadden,  Appellees,  v. 
D.  E.  Butler  and  H.  S.  Terrt,  Appellants. 

Abuse  6i  prooets:    evidiiice.    In  an  action  for  abnae  of  process  in  the 

1  levy  of  an  attachment  the  defendant  may  show  that  he  had  good 
grounds  for  proceeding  in  that  manner,  that  he  endeavored  to  set- 
tle the  claim  with  plainti£f  after  the  levy,  and  what  plaintiff  had 
stated  when  he  made  a  biU  of  sale  of  the  property  levied  upon,  as 
bearing  on  the  questions  of  probable  cause  and  of  malice.  De- 
fendant should  also  have  been  permitted  to  show  in  this  case 
that  plaintiff  made  a  bill  of  sale  to  the  property  levied  upon, 
signed  by  himself  alone,  in  resistance  to  his  claim  that  the  prop- 
ertf  was  exempt. 

Same:    probable  cause:     evidence.     In  actions  for  abuse  of  process 

2  the  plaintiff  must  prove  want  of  probable  cause;  and  this  cannot 
be  shown  by  proof  of  malice  alone,  although  malice  may  be  in- 
Vou  164  lA*— 1 
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ferred  from  want  of  probable  caase.    The  instructions  in  this  case 
were  erroneous  in  failing  to  require  proof  of  probable  cause. 

Same:     malice:     instbuctions.     Instructions  submitting  the  question 
3     of  malice,  in  an  action  for  abuse  of  process,  bearing  simply  on 
the  question  of  exemplary  damages  and  not  on  the  question  of 
plaintiff 's  right  of  recovery,  were  erroneous. 

Appeal  from  Potiawatiamie  District  Court. — Hon.  E.  B. 

Woodruff,  Judge. 

Saturday,  Dbcember  13, 1913. 

Action  at  law  to  recover  damages  for  abuse  of  process. 
Trial  to  a  jury;  verdict  and  judgment  for  plaintiff,  against 
both  defendants,  but  in  separate  amounts,  and  defendants 
appeal. — Reversed, 

John  P.  Organ,  for  appellants. 

H.  L.  Robertson,  for  appellees. 

Deemer,  J. — ^Defendant  Butler  sued  out  a  writ  of  attach- 
ment from  justice's  court  against  the.  plaintiffs  to  satisfy  a 
debt  for  the  sum  of  $64.51.  The  writ  was  delivered  to  defend- 
ant Terry,  who  was  a  constable,  for  service,  and  he  proceeded 
thereunder  to  levy  upon  a  horse,  as  the  property  of  the  de- 
fendants, in  the  suit,  or  one  of  them.  The  grounds  for  the  at- 
tachment were  that  defendants  were  about  to  remove  the  prop- 
erty out  of  the  state  without  leaving  suf&cient  for  the 
payment  of  their  debts ;  that  they  had  disposed  of  their  prop- 
erty with  intent  to  defraud  their  creditors;  that  they  were 
about  to  remove  permanently  out  of  the  state,  and  refused  to 
pay  Butler,  the  plaintiff  in  suit.  Bond  was  given  for  the 
attachment  as  by  law  provided.  Shortly  after  the  levy,  Ar- 
thur Shadden  served  notice  upon  the  constable  demanding  the 
release  of  the  horse,  because  it  was  exempt;  and  at  the  trial 
of  the  case  before  the  justice  he  moved  for  the  release  of  the 
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property  attached  because  it  was  exempt;  but  the  justice 
denied  the  motion  and  held  the  property  not  exempt.  An 
appeal  was  taken  by  Shadden.  A  few  days  before  the  com- 
mencement of  the  attachment  suit,  Arthur  Shadden  alone 
made  a  bill  of  sale  of  the  animal  in  controversy  to  one  Foote ; 
and  some  time  after  the  case  was  tried,  before  the  justice, 
Shadden 's  wife  si§^ed  the  bill  of  sale,  and  on  the  same  day 
Foote  served  notice  on  Butler  and  the  constable  to  release  the 
property.  Butler  either  gave  bond  to  or  deposited  cash  with 
the  constable  to  protect  him,  and  the  horse  was  sold  upon 
execution  for  the  sum  of  $120.  Before  acquiring  the  animal 
in  controversy,  Shadden  owned  two  horses  which  he  had  used 
in  his  business  of  teaming  and  farming.  At  the  time  of  the 
levy,  he  made  no  claim  that  the  mare  levied  upon  was  exempt. 
On  the  contrary,  he  turned  her  over  to  the  constable  with  the 
remark  that  he  did  not  have  a  '^ dollar  in  the  mare."  Both  But- 
ler and  the  constable  tried  to  have  Shadden  settle  the  claim 
before  suit,  but  Shadden  refused  to  do  so  and  after  the  levy 
Butler  renewed  his  efforts  but  without  success.  Plaintiff  com- 
menced this  action  in  January  of  the  year  1912.  The  original 
petition  contained  two  counts,  one  being  in  the  form  of  an 
action  on  the  attachment  bond  given  by  Butler,  to  which  the 
constable  was  made  a  party,  and  the  other  an  action  against 
the  two  defendants  for  malicious  abuse  of  process.  The  de- 
fendants filed  separate  answers,  which  were,  in  effect,  general 
denials.  Before  the  trial  commenced,  defendants  filed  a  mo- 
tion to  require  plaintiffs  to  elect  upon  which  count  they 
would  proceed,  and,  pursuant  to  the  motion,  the  following 
order  was  made  and  election  entered  of  record :  **The  motion 
to  require  plaintiff  to  elect  as  to  which  of  the  defendants  he 
will  proceed  against  is  at  this  time  fully  submitted,  and  the 
court  requires  plaintiff  to  elect  as  to  which  cause  of  action  set 
out  in  the  petition  he  will  proceed  upon.  And  the  plaintiff 
in  open  court  elects  to  proceed  upon  the  cause  of  action  for 
abuse  of  process  set  out  in  the  petition."  The  case  then  went 
to  trial  up<m  the  issues  stated  after  the  election  was  made, 
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resalting  in  a  verdict  for  plaintiffs  against  both  defendants, 
the  amount  awarded  as  against  Butler  being  $325,  made  up 
of  $175  actual  and  $150  exemplary  damages  and  against 
Terry  $75,  all  exemplary  damages.  Defendants  each  filed  a 
motion  for  a  new  trial,  and  Butler's  motion  was  overruled,  but 
Terry's  was  sustained.     Butler  alone  appeals. 

I.  Defendant  Butler  sought  to  show  that  he  had  good 
grounds  for  suing  out  the  writ  of  attachment;  that  he  not 
only  tried  to  settle  his  account  with  Shadden  after  the  levy ; 

but  that  he  had  others  make  the  attempt,  all 
^'  rSScESB^^eYi'     without  success.    He  also  offered  to  show  what 

plaintiff  Shadden  said  to  the  justice  when  he 
made  the  bill  of  sale  of  the  animal  to  Foote.  Much,  if  not 
all,  of  this  testimony  should  have  been  received.  In  an  action 
for  abuse  of  process,  it  must  be  shown  not  only  that  the  proc- 
ess was  unwarrantable,  that  is,  that  it  was  issued  and  levied 
unlawfully,  or  without  probable  cause,  but  that  it  was  also 
malicious,  and  any  facts  which  tend  to  rebut  either  of 
these  propositions  are  admissible  in  evidence.  If  then  defend- 
ant Butler  had  reasonable  grounds  to  believe  that  the  mare 
was  subject  to  attachment  either  because  Shadden  was  about 
to  leave  the  state,  so  as  to  deprive  him  of  the  right  to  claim 
his  exemptions,  or  that  he  (Shadden)  had  selected  other  prop- 
erty as  exempt  by  making  a  bill  of  sale  of  one  of  three  ani- 
mals, any  one  or  two  of  which  he  might  have  claimed  as  ex- 
empt; these  facts  or  either  of  them  would  bear  not  only  on  the 
question  of  probable  cause,  but  also  on  the  question  of  malice, 
and  it  seems  to  us  that  such  testimony  should  have  been  re- 
ceived. The  testimony  given  over  defendant's  objections  that 
Butler  deposited  with  the  constable  cash  in  lieu  of  a  bond  to 
protect  the  constable  because  of  the  levy  is  very  doubtful  in  our 
minds,  although  if  properly  limited  it  might  perhaps  be  ad- 
missible, as  showing  that  Butler,  after  being  advised  of  plain- 
tiff's  claim  of  exemption,  nevertheless  proceeded  with  the 
levy. 

As  against  this,  however,  defendant  should  have  been 
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permitted  to  show  that  plaintiff  made  a  bill  of  sale,  whether 
absolute  or  as  security,  si^^ed  by  himself  alone,  tending  to 
show  that  he  did  not  regard  the  animal  as  exempt;  for,  if 
exempt,  his  wife  must  have  joined  with  him  in  the  bill  of  sale 
in  order  for  it  to  become  effective. 

In  a  case  heretofore  decided  by  this  court,  it  was  held  by 
the  majority  that  the  making  a  bill  of  sale  by  the  husband 
alone  on  one  horse  or  one  team,  when  he  had  three,  was  an 
election  by  the  husband  not  to  claim  the  one  sold  (or  mort- 
gaged) as  exempt.    See  Orover  v.  Younie,  110  Iowa,  446. 

II.  Notwithstanding  the  election  of  plaintiffs  to  hold  the 
defendants  on  the  theory  of  abuse  of  process,  the  trial  court 
gave  the  following,  among  other  instructions : 

(6)  The  plaintiffs  must  also  show  by  the  greater  weight 
of  the  evidence  that  he  was  a  teamster  or  farmer  and  habitu- 
ally earned  his  living  and  that  of  his  family  by  the  use  of  a 
team  of  horses,  and,  if  he  has  shown  such  fact,  then  he  is 
entitled  to  claim  exempt  from  levy  the  team  with  which  he 
did  habituaUy  earn  such  living,  and  the  plaintiff,  under  the 
law,  was  entitled  to  make  his  own  selection  of  such  team  if 
at  the  time  of  the  levy  he  owned  more  than  two  horses.  The 
defendants  were  not  authorized  by  law  to  make  such  selection 
for  him.    He  alone  had  that  right  at  any  time  before  sale. 

(10)  As  far  as  the  defendant  Butler  is  concerned,  if  he 
directed  the  constable  to  levy  on  the  mare  in  question,  and 
you  find  that  said  mare  at  the  time  was  exempt  from  levy, 
and  that  when  plaintiff  claimed  his  exemption  of  said  mare, 
if  he  did  so  claim  it,  he  refused  to  have  the  levy  released,  but 
caused  the  said  mare  to  be  sold  by  the  constable,  then  he 
would  be  liable  for  the  value  of  the  said  mare  in  this  action. 

(IIV^)  In  riegard  to  the  alleged  malice  of  the  defendant 
Butler,  if  you  find  from  the  evidence  that  he  directed  the  con- 
stable to  levy  and  sell  the  mare  in  question  through  a  spirit 
of  feeling  of  ill  will  towards  the  plaintiffs  or  either  of  them,  or 
through  a  desire  to  injure,  harass,  or  annoy  them  or  either  of 
them,  or  to  take  and  sell  the  mare  in  question  contrary  to  law, 
SDch  acts,  if  shown,  would  be  sufficient  to  justify  you  in  finding 
that  he  acted  with  malice.  It  is  not  necessary  to  act  maliciously 
that  the  said  defendant  Butler  must  have  been  'mad'  at  the 


6  Shadden  v.  Butler.  [164  Iowa 

plaintiiFs  or  either  of  them,  as  that  word  is  generally  under- 
stood. On  the  other  hand,  it  you  iind  from  the  evidence  that 
the  defendant  Butler  was  simply  attempting  to  collect  a  debt 
against  the  plaintiff,  and  that  he  caused  a  levy  and  sale  of  the 
mare  in  question  in  the  belief  and  with  the  understanding  on 
his  part  that  said  mare  was  not  exempt  from  execution,  and 
therefore  he  had  a  right  to  levy  and  sell  her,  and  in  doing  so 
he  was  not  actuated  by  any  hostile  motives  or  desire  or  pur- 
pose to  injure  the  plaintifb  or  either  of  them,  then  it  cannot 
rightfully  be  said  that  he  acted  maliciously,  even  though  you 
may  find,  under  the  evidence  shown  in  this  case,  guided  by 
the  instructions  of  the  court,  that  said  mare  was  in  fact  ex- 
empt from  execution  and  sale.  The  mere  fact  that  a  levy  and 
sale  of  exempt  property  was  made  is  not  sufficient  alone  to 
show  malice. 

(12)  The  burden  is  upon  the  plaintiff  to  show  that  the 
defendants  or  either  of  them  acted  maliciously,  and,  if  the 
plaintiff  has  failed  to  show  such  fact,  then  plaintiff  can  re- 
cover nothing  for  exemplary  damages,  even  though  it  appears 
that  the  mare  in  question  was  exempt  from  execution. 

(15)  If  the  plaintiff  has  failed  to  show  that  he  was  a 
married  man  and  the  head  of  a  family  and  entitled  to  claim 
an  exempt  team,  and  that  he  owned  the  mare  in  question, 
and  that  she  was  exempt,  then  he  cannot  recover  in  this  action. 
But  if  he  has  shown  all  of  such  matters,  then  he  is  entitled  to 
a  recovery  as  against  both  defendants  for  the  fair  and  rea- 
sonable market  value  of  said  mare  at  the  time  of  the  levy 
with  6  per  cent,  interest  to  this  date. 

(16)  If  you  find  that  plaintiffs  are  entitled  to  recover 
for  the  vdlue  of  said  mare,  then  you  may  also  allow  the  plain- 
tiffs exemplary  damages,  if  you  find  that  the  defendants  acted 
maliciously  as  heretofore  explained.  Exemplary  damages  are 
allowed  to  punish  the  one  committing  a  wrongful  act,  but  in 
no  case  can  they  be  allowed  unless  actual  damages  are  first 
shown.  You  are  not  required  to  allow  exemplary  damages, 
but  you  may  do  so  if  you  find  the  evidence  justifies  it  as  be- 
fore explained;  that  is,  if  you  find  defendants  or  either  of 
them  acted  without  malice,  and  the  amount  which  you  may 
allow  rests  in  your  sound  judgment  and  discretion,  and  the 
amount  which  you  may  find  for  either  actual  damages  or 
exemplary  damages  cannot  exceed  the  amount  therefor  as 
claimed  in  the  petition,  and  if  you  find  that  either  one  of 
the  defendants  did  not  act  with  malice,  then  as  to  such  de- 
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fendant  or  defendants  you  should  allow  nothing  for  exemplary 
damages. 

The  rule  for  this  state,  as  to  the  malicious  abuse  of  proe- 
essy  is  as  follows: 

The  authorities  are  strong,  if  not  uniform,  that  the  un- 
lawful use  of  the  process  must  be  malicious,  and  without  prob- 
able cause;  the  rule  being  akin,  in  that  respect,  to  actions 
for  malicious  prosecution.  In  fact,  the  two  actions  are  of 
the  same  general  character,  the  one  being  the  'malicious  pros- 
ecution of  a  suit  and  the  other  the  malicious  use  of  process 
issued  in  aid  of  a  proceeding,  either  pending  or  determined. 
Keeping  in  view  that  such  an  action  is  warranted  when  the 
process  of  the  court  is  maliciously  and  without  probable 
cause  misused  or  misapplied  to  accomplish  some  purpose  not 
warranted  or  commanded  by  the  writ,  we  are  in  position  to 
apply  the  rule  to  the  facts  in  this  case.  The  property  in  ques- 
ti(m  is  by  law  exempt  from  execution,  which  means  that  it  is 
not  to  be  seized  upon  execution  for  the  debts  of  the  owner. 
Code,  section  3072.  Hence  such  a  levy  is  not  warranted  under 
the  law.  The  execution,  if  against  the  property  of  the  judg- 
ment debtor,  requires  the  sheriff  *to  satisfy  the  judgment  and 
interest  out  of  property  of  the  debtor  subject  to  execution.' 
Code,  section  3033.  It  is  thus  seen  that  nothing  in  the  law  nor 
in  the  face  of  the  process  warrants  the  seizure  of  exempt 
property.  But  where  it  is  done,  more  than  the  unwarrantable 
act  is  required.  It  must  be  done  maliciously,  and  without 
probable  cause.     (Nix  v,  OoodhiU,  95  Iowa,  285.) 

By  the  instructions  given  the  question  of  probable  cause 
was  eliminated,  and  it  is  well  settled  by  all  the  authorities, 
we  think,  both  in  actions  of  malicious  prosecution  and  for  the 
2  Same  •  probable  i^^licious  sbusc  of  proccss,  that  absence  of 
cai»e:  eTidence.  provable  causc  must  be  shown.  Such  a  find- 
ing cannot  be  made  from  proof  of  malice  alone,  although 
malice  may  be  inferred  from  proof  of  want  of  probable  cause. 
The  trial  court  evidently  overlooked  the  fact  that  want  of 
probable  cause  must  be  shown  and  submitted  the  question  as 
to  whether  or  not  the  property  was  in  fact  exempt  in  the 
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bands  of  Shadden.  In  ruling  on  the  admission  of  testimony, 
this  was  evidently  the  predominant  thought  in  the  mind  of 
the  court;  for  the  testimony  was  all  directed  to  the  question 
of  exemption  in  fact. 

Moreover,  in  the  fifteenth  and  sixteenth  instruction,  be- 
fore  quoted,  it  is  apparent  that  the  court  submitted  the  ques- 
tion of  malice,  not  as  bearing  on  plaintiff's  right  to  recover, 

8.  Same:  malice:    ^^*  ^^  ^^®  amount  of  his  recovery;  that  is, 
instnictioDB.       ^g  bearing  upon  the  question  of  exemplary 

damages.  In  answer  to  special  interrogatories,  the  jury  found 
that  both  defendants  acted  maliciously  and  an  award  of  ex- 
emplary damages  was  made  accordingly.  Indeed,  exemplary 
damages  were  awarded  against  Terry,  although  no  actual 
damages  were  found  as  to  him.  The  verdict  was  set  aside  as 
to  T^ry,  and,  of  course,  he  has  no  cause  for  complaint  now. 
Other  questions  are  presented  which  do  not  demand  at- 
tention. For  the  errors  pointed  out,  the  judgment  must  be, 
and  it  is.  Reversed. 

Weaveb,  G.  J.,  and  Gatnor  and  WrrHROW,  JJ.,  concur. 


Allis-Chalmbrs  Company,  Appellee,  v.  Crrr  op  Atlantic, 

Cass  County,  Appellant. 

Fixtures:     icACHiNiatY.    Where  machinery  ia  sold  with  the  understand- 

1  ing  that  it  will  be  attached  to  and  become  a  part  of  the  realty  so 
that  it  cannot  be  removed  without  injury  to  the  property,  the 
vendor  thus  places  it  within  the  power  of  the  vendee  to  sell  or 
mortgage  the  same  to  an  innocent  purchaser,  and  must  suffer  the 
loss  if  any  occurs  thereby. 

Same:     oonditional  sales:     bona  fide  purchaseb:     notice.     Where 

2  machinery  is  sold,  the  vendor  knowing  it  is  to  be  attached  to  the 
real  property  of  a  third  person  and  used  for  a  particular  purpose, 
it  is  necessary,  to  charge  such  third  party  with  notice  of  a  condi- 
tional sale  reserving  title  in  the  vendor  until  the  fuU  purchase 
price  is  paid,  that  he  have  actual  notice  of  the  reserved  title;  con- 
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Btructive  notice  effected  bj  recordiDg  the  contract  is  not  sufficient 
under  such  circumstances. 

Same:     sales:     sboordino   acts:      application   op  statutks.     The 

3  purpose  of  the  recording  acts  is  to  provide  a  means  bj  which  the 
owner  of  property  in  the  possession  of  a  third  person,  or  a  lienholder, 
maj  protect  himself  as  against  the  claims  of  third  persons,  on  the 
theory  that  it  cannot  be  known  who  might  acquire  title  or  rights 
from  the  party  in  possession;  but  the  reason  of  the  statute  does 
not  apply  when  the  rights  a  third  party  is  to  acquire  in  the  prop- 
er^ are  known  to  the  seller  of  the  personalty  at  the  time  of  the 
sale. 

Same:     gonvxbsion:   estoppel:   eleuents  op  depbnsb:   instruction. 

4  Where  the  vendor  of  machinery  sold  the  same  to  a  city  contractor, 
with  knowledge  that  it  was  to  be  permanently  installed  in  the 
electric  light  plant  of  the  city  and  used  in  connection  therewith 
in  such  manner  as  to  make  it  a  part  of  the  realty,  and  the  city 
subsequently  purchased  the  same  of  the  contractor  without  notice 
of  a  provision  in  the  original  contract  of  sale  by  which  the  title 
was  reserved  to  the  seller  until  payment  of  the  purchase  price,  it 
was  not  necessary  for  the  city  to  show,  in  addition  to  the  above 
facts,  that  it  had  paid  the  contractor  for  the  same,  as  an  essential 
element  of  its  defense  of  estoppel  in  a  suit  by  the  seller  against 
if  for  conversion. 

Same:     instructions.    Where  it  appeared  from  the  evidence  as  in  this 

5  case  that  the  fixtures  were  purchased  by  the  contractor  and  placed 
in  the  city  light  plant  at  different  times,  and  the  issue  as  to  the 
time  the  city  received  notice  of  the  condition  under  which  they  were 
purchased  by  the  contractor  was  also  raised  by  the  evidence,  the 
court  in  submitting  the  question  of  plaintiff's  right  to  assert  its 
claim  against  the  city  should  have  distinguished  between  the  fiz- 
tores  placed  in  the  plant  before  the  alleged  notice  and  those  so 
plaeed  thereafter. 

Same:     measure  op  damages:     instructions.     Where  an  action  for 

6  the  conversion  of  fixtures  was  tried  on  the  theory  that  the  original 
cost  was  competent  evidence  of  the  value  of  the  same,  failure  to 
definitely  instruct  on  the  question  of  the  reasonable  value  of  the 
fixtures  was  not  erroneous,  in  the  absence  of  a  request  therefor. 

Same:     bvidencs.     Refusal  to  permit  the  mayor  of  defendant  city  to 

7  state  in  this  case  whether  he  would  not  have  consented  to  placing 
the  fixtures  in  the  plant  had  he  known  of  the  reserved  title  in  the 
seller,  or  to  permit  members  of  the  city  council  to  state  whether 
they  would  have  consented  to  allowing  the  contractor  for  the  fix- 
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tures  had  they  known  of  such  reeerved  right,  was  not  reversible 
error;  although  the  evidence  might  properly  have  been  admitted 
as  bearing  on,  the  question  of  notice  of  such  reserved  title,  and  in 
support  of  the  citj  's  plea  of  estoppel. 

Same:     fixtures:    conyebsion:    eught  or  recovsbt.    Where  the  title 

8    to  property  has  been  changed  from  personalty  to  realty  with  the 

consent  of  tbe  seller  of  the  personalty  his  right  of  recovery  is  based 

upon  the  reasonable  value  of  the  property,  rather  than  the  right  to 

recover  the  property  itself. 

Appeal  from  Cass  District  Court. — Hon.  E.  B.  Woodruff, 

Judge. 

Saturday,  December  13, 1913. 

Action  at  law  to  recover  for  alleged  conversion  of  elec- 
trical machinery  and  fixtures.  From  a  verdict  and  judgment 
in  favor  of  the  plaintiff,  this  appeal  is  taken  by  the  defend- 
ant. — Reversed. 

Thomas  Whiimore,  W.  R.  Chreen,  C.  A.  Meredith,  and 
Thomas  B.  Swan,  for  appellant. 

Max  W.  Babb,  Wiliard  &  WiUard,  and  H.  C.  Case,  for 
appellee. 

Wfthrow,  J. — I.  This  action  was  brought  to  recover  for 
the  conversion  of  certain  electrical  machinery.  The  appellee 
claims:  That  the  appellant  converted  to  its  own  use  fifty- 
eight  transformers,  three  exciters,  one  230  K.  W.  generator, 
and  one  switchboard,  and  that  by  reason  of  said  conversion 
the  appellee  is  damaged  in  the  sura  of  $8,284.06,  with  interest 
thereon  from  November  8,  1911,  at  6  per  cent.  That  the  ap- 
pellee contracted  said  property  to  one  Joseph  A.  Bortenlan- 
ger,  conditionally,  appellee  retaining  the  title  to  or  ownership 
of  said  property,  **  until  full  and  final  payment  therefor  shall 
have  been  made  according  to  the  terms  of  said  contract,  which 
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was  as  follows:  80  per  cent,  on  or  before  the  10th  of  the 
month  following  shipment;  20  per  cent,  on  completion  of 
plant,  but  in  any  event  not  later  than  four  months  from  date 
of  shipment."  The  exciters  and  transformers  arrived  at 
Atlantic  about  the  18th  day  of  July,  1911.  The  generator 
and  switchboard  reached  Atlantic  about  the  26th  day  of  July, 
1911.  No  part  of  the  consideration  has  ever  been  paid,  and 
the  appellant  is  in  possession  of  said  property  in  controverfi^r, 
having  refused  to  deliver  the  same  to  appellee  upon  demand 
made  prior  to  the  commencement  of  this  action. 

For  answer  the  defendant  claimed  that  the  plaintiff  sold, 
furnished,  and  delivered  said  transformers,  exciters,  genera- 
tor, and  switchboard,  and  each  and  all  of  them,  to  said  Jo- 
seph  A.  Bortenlanger  with  the  intention  and  for  the  purpose 
of  having  the  said  Bortenlanger  use  the  same  in  the  construc- 
tion of  a  power  plant  and  lighting  system  for  the  defendant 
city  under  a  contract  which  the  said  Joseph  A.  Bortenlanger 
Company  had  with  the  defendant  city,  and  the  said  Joseph 
A.  Bortenlanger  did  so  use  the  same  with  the  knowledge  and 
consent  of  the  plaintiff.  It  therefore  alleges:  That  plaintiff 
is  barred  and  estopped  from  maintaining  this  action,  because 
it  first  clothed  Joseph  A.  Bortenlanger  with  the  indicia  of 
ownership  by  delivering  the  property  in  question  to  him,  and 
then  without  objection  stood  by  and  permitted  appellant, 
without  any  notice,  actual  or  constructive,  of  the  claiYn  made 
thereto  by  appellee,  to  pay  Joseph  A.  Bortenlanger,  its  con- 
tractor, $3,352.40,  or  90  per  cent,  of  the  estimated  value  of 
the  transformers  and  exciters,  and  by  reason  of  such  payment 
the  appellant  claims  to  have  the  right  of  possession  of  all  the 
property  in  controversy,  and  that  the  appellee  is  barred  and 
estopped  from  asserting  title  thereto.  That  Joseph  A.  Borten- 
langer, who  had  agreed  with  the  appellant  to  furnish  the  ma- 
terial and  build  for  it  an  electric  light  and  power  plant  and 
install  in  said  appellant's  power  house  on  appellant's  land, 
used  said  property  in  controversy,  and  the  same  had  become 
a  "fixture  thereto,  and  thereby  had  become  and  was  the  abso- 


12  Alus-Chalmers  Co.  v.  City.  [164  Iowa 

lute  property  of  the  appellant.  It  is  also  pleaded  and  was 
proven  that  Bortenlanger  failed  to  complete  his  contract,  be- 
came insolvent,  and  that  the  defendant  city  was  compelled  to 
take  charge  of  and  finish  the  work  at  large  expense  to  itself 
above  the  original  contract  price.  It  denies  that  it  had  notice, 
actual  or  constructive,  of  plaintiff's  claim,  alleges  that  pay- 
ments were  made  by  it  to  Bortenlanger  under  their  contract 
from  time  to  time  as  he  became  entitled  to  such,  and  that 
included  in  the  estimates  for  which  payments  were  made  were 
the  items  for  which  recovery  is  now  sought  by  the  plaintiff. 

There  was  a  trial  to  a  jury,  resulting  in  a  verdict  in 
favor  of  plaintiff  for  $8,284.06,  with  interest,  and  the  defend- 
ant appeals. 

II.  The  appellant  is  a  city  of  the  second  class;  the  ap- 
pellee was  at  the  time  of  the  transaction  under  consideration 
a  foreign  corporation,  with  its  principal  place  of  business  out- 
side of  Iowa ;  and  Joseph  A.  Bortenlanger  and  the  Joseph  A. 
Bortenlanger  Company  were  also  nonresidents  of  the  state. 
Desiring  to  erect  and  establish  an  electric  light  plant  for  mu- 
nicipal purposes,  the  city  of  Atlantic,  on  the  21st  day  of 
March,  1911,  entered  into  a  contract  with  the  Joseph  A.  Bor- 
tenlanger Company  under  which  the  latter,  for  a  considera- 
tion of  $43,000  and  certain  old  machinery,  agreed  to  furnish 
and  install  the  necessary  machinery  and  fixtures,  and  to  fur- 
nish all  material  and  labor  for  the  completion  of  the  plant 
according  to  the  plans  and  specifications  which  were  made 
the  basis  of  the  contract.  On  March  15,  1911,  AUis^Chalmers 
Company  made  proposal  to  furnish  certain  machinery  for  said 
work,  such  proposal  having  been  directed  to  Mr.  Joseph  Bor- 
tenlanger for  the  city  of  Atlantic,  Iowa,  which  was  on  the 
15th  day  of  March,  1911,  accepted  by  Bortenlanger  at  Omaha, 
Neb.,  and  on  the  5th  day  of  April,  1911,  such  was  approved 
by  the  AUis-Chalmers  Company  at  Milwaukee,  Wis.,  thus 
completing  the  execution  of  the  contract. 

So  far  as  is  pertinent  to  the  principal  question  raised  in 
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the  case,  the  provisions  of  the  contract  between  Bortenlanger 
and  the  AUis-Chabners  Company  were  as  follows: 

The  title  and  right  of  possession  to  the  machinery  herein 
specified  remains  in  the  company  until  all  payments  here- 
under (including  deferred  payments  and  any  notes  or  renew- 
als thereof,  if  tmy)  shall  have  been  fully  paid  in  cash,  and  it 
is  agreed  that  the  said  machinery  shall  remain  the  personal 
property  of  the  company,  whatever  may  be  the  mode  of  at- 
tachment to  realty  or  otherwise,  until  fully  paid  in  cash.  Upon 
failure  to  make  payments,  or  any  of  them,  as  herein  specified, 
the  company  may  retain  any  and  all  partial  payments  which 
have  been  made,  as  liquidated  damages,  and  shall  be  entitled 
to  take  immediate  possession  of  said  property,  and  be  free  to 
enter  the  premises  where  said  machinery  may  be  located,  and 
to  remove  the  same  as  its  property,  without  prejudice  to  any 
further  claims  on  account  of  damages  which  the  company  may 
suffer  from  any  cause. 

This  contract  was  filed  for  record  May  17,  1911,  in  the 
<^ce  of  the  county  recorder  of  Cass  county,  Iowa,  in  which 
county  is  the  city  of  Atlantic,  which  was  before  any  part  of 
the  machinery  claimed  had  been  furnished;  but,  as  both  of 
the  parties  were  nonresidents,  such  did  not  amount  to  con- 
structive notice,  were  such  sufScient.  Code,  section  2906.  Pour 
estimates  were  made  of  the  work  done  by  Bortenlanger  under 
his  contract  with  the  city,  and  payments  were  made  upon 
them  in  accordance  with  the  provisions  of  the  contract.  In- 
cluded in  the  estimates  upon  which  payments  were  made  were 
a  considerable  portion,  but  not  all,  of  the  machinery  and 
equipment  furnished  by  the  Allis-Chalmers  Company,  but 
tiiat  which  was  not  in  the  estimate  was  delivered  and  awaiting 
installation.  No  part  of  the  money  received  by  Bortenlan- 
ger was  pcdd  to  the  AUis-Chalmers  Company.  On  the  9th 
day  of  September,  1911,  by  formal  written  notice  to  the  mayor 
and  city  council  of  Atlantic,  Bortenlanger  abandoned  the  con- 
tract with  the  city,  and  thereafter  the  city  caused  the  work 
to  be  completed. 
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It  is  claimed,  and  the  evidence  tends  to  support  the  fact, 
that  while  no  actual  notice  of  the  reserved  title  in  Allis- 
Chalmers  Company  was  served  on  the  mayor,  or  member  of 
the  city  council,  that  notice  was  acquired  by  certain  members 
of  the  council.  It  also  is  claimed  that  the  engineer  who  pre- 
pared the  original  estimates  for  the  city  had  notice  of  such 
claim,  and  that  his  relation  to  the  city  and  to  the  work  was 
such  as  to  charge  the  city  with  notice.  It  appears,  and  the 
evidence  tends  to  show,  that  the  machinery  and  appliances 
furnished  by  the  AUis-Chalmers  Company  were  so  erected 
and  attached  to  the  real  estate  owned  by  the  city  as  to  be  a 
permanent  and  fixed  improvement  thereto,  and  a  part  of  the 
real  estate.  It  further  appears  by  concession  of  counsel, 
which,  however,  was  not  in  the  presence  of  the  jury,  but  to 
the  court,  that  the  appellee  knew,  before  furnishing  it,  and 
when  contracting  with  Bortenlanger,  that  it  was  intended  to 
be  so  used. 

III.  Many  errors  are  assigned.  Some  relate  to  instruc- 
tions given,  the  failure  to  instruct  upon  questions  directly 
raised  by  the  pleadings,  and  rulings  upon  the  admissibility 
of  evidence.  Many  of  them  depend  upon  the  determination 
of  the  law  as  to  the  ultimate  right  of  recovery  under  condi- 
tions such  as  are  here  presented,  and  we  therefore  will  first 
consider  that  which  we  conclude  to  be  the  controlling  question 
in  the  case. 

IV.  The  theory  upon  which  the  cause  was  tried  in  the 
district  court  was  that  the  nonliability  of  the  city  must  be 
made  to  depend  upon  want  of  notice  by  it  of  appellee's  re- 
served title,  and  this  element  entered  into  the  various  counts 
pleaded  by  way  of  defense.  The  action  in  the  present  case 
is  for  conversion,  based  upon  the  alleged  ownership  of  the 
property.  It  clearly  appears  from  the  evidence  that  the 
property  was  generally  so  attached  to  the  real  estate  as  to 
become  a  part  of  it,  and  that  its  removal  could  not  be  accom- 
plished without  substantial  damage  to  the  structure  of  which 
it  forms  a  part.    With  these  facts  before  us,  together  with 
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the  knowledge  by  appellee  of  the  use  to  which  the  machinery 
was  to  be  put,  together  with  the  payments  made  by  the  ap- 
pellant upon  the  estimates,  we  turn  first  to  the  law  which 
governs  the  parties. 

By  the  weight  of  authority  it  is  held  to  be  the  rule  that 
when  a  vendor  sells  machinery,  which  it  is  understood  will 
become  a  part  of  the  realty  by  being  attached  to  it,  and  that  it 
1    FixTDBBs :  cannot  be  removed  without  injury,  and  there- 

machinery.  Yyy  places  it  within  the  power  of  the  vendee  to 

80  attach  it,  and  sell  or  mortgage  it  to  innocent  purchasers,  the 
better  and  more  just  rule  is  that  the  vendor  must  suffer.  Haven 
V.  Emery,  33  N.  H.  69 ;  Voorheis  v,  McGinnis,  48  N.  Y.  278 ; 
Hunt  V.  Iron  Company,  97  Mass.  279;  Porter  v.  Steel  Co., 
122  U.  S.  267  (7  Sup.  Ct.  1206,  30  L.  Ed.  1210) ;  Jenks  v. 
CohceU,  66  Mich.  428  (33  N.  W.  528,  11  Am.  St.  Rep.  502) ; 
Wickes  Bros,  v.  HtU,  115  Mich.  333  (73  N.  W.  375).  In  Hope- 
well  MiUs  Ccnnpany  v.  Taunton  Savings  Bank,  150  Mass.  519 
(23  N.  E.  327,  6  L.  R.  A.  249, 15  Am.  St.  Rep.  235) ,  it  was  held 
that  when  machinery  was  furnished  for  the  manufacture  of 
collor  cloth,  and  was  placed  in  a  mill  already  subject  to  mort- 
gage, it  became  realty  as  against  the  mortgagor  and  his 
grantees,  when  it  was  heavy,  not  intended  to  be  removed,  but 
fastened  in  position  to  be  used  until  worn  out.  This  rule  is 
recognized  and  adopted  in  Thompson  v.  Smith,  111  Iowa,  718, 
as  applied  to  wagon  scales,  which  were  a  part  of  the  realty. 
But  we  think  it  may  and  should  be  more  broadly  stated, 
as  applied  to  conditions  such  as  are  under  inquiry  here. 
Where  a  sale  of  personal  property  is  made,  to  be  used  for  a 
o  a  w..  ^1  particular  purpose  by  a  third  party,  and  to 
Km  flSI*?ur-  l>ecome  attached  to  and  a  part  of  the  real 
cbaicr :  notice,  gg^ate,  and  when  such  a  third  party  and  the 
purpose  is  known  to  the  seller  as  the  one  who  is  to  receive 
audi  property  under  contract  with  the  buyer  to  pay  for  it 
under  certain  conditions  which  will  arise  only  between  the 
buyer  and  the  owner  of  the  property,  to  protect  itself  in  a 
reserved  title  under  the  contract  with  the  buyer,  the  third 
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party  should  have  actual  notice  of  such  reserved  claim,  that 
it  may  protect  itself  against  loss.  This  rule  is  based  upon  the 
principle  of  an  estoppel,  and  is  consonant  with  equity  and 
fair  dealing,  and  is  in  harmony  with  the  thought  in  the  cases 
above  cited.  And  we  are  further  of  the  opinion  that  con- 
structive notice  of  such  reserved  right,  under  conditions  stated 
above,  would  not  be  sufBcient. 

The  object  of  the  recording  acts  is  to  provide  a  means  by 
which  the  owner  of  property  in  the  possession  of  a  third  per- 
son, or  the  holder  of  a  lien  upon  it,  may  protect  himself  as 
3    samb-  Bales-     ^^siinst  the  world.     Based  upon  the  theory 
apSi^tfen  ^  *   ^^^^  ^*  cannot  know  who  might  acquire  rights 
statutes.  Qj,  |.j|.|g  from  the  person  in  possession,  and  as 

a  measure  of  safety  to  the  seller,  and  also  as  a  bar  against 
possible  fraud,  whoever  may  participate  in  it,  such  general 
protective  provision  is  made;  but  the  reason  which  is  the 
basis  of  the  statute  providing  for  record  does  not  exist  when 
the  one  who,  as  third  party,  will  acquire  rights,  is  actually 
known  to  the  seller.  As  against  a  plea  of  estoppel  arising  in 
such  a  case,  we  think  constructive  notice  of  the  claim  would 
not  be  sufficient.  With  this  as  a  rule  we  consider  the  errors 
alleged! 

V.  Instruction  No.  19,  given  by  the  trial  court,  in  stat- 
ing the  elements  which  would  constitute  a  defense  to  the  claim, 
among  other  things  said  that  if  the  machinery  and  appliances 

were  placed  inside  the  power  house  upon  the 
Mon :  estoppel :    land  of  defendant,  and  were  adapted  to  and 

elements  of  de-  ^     .,         -       ^  ,  .*   i    •      •■      ^       i.    ■• 

fense :  instnic-    necessary  to  the  plant,  and  if  defendant  relied 

tlon.  , 

upon  the  title  of  the  property  being  in  Bor- 
tenlanger,  and  paid  to  him  90  per  cent,  of  the  estimated  value 
of  the  property,  and  that  such  was  done  before  the  defendant 
had  actual  notice  of  the  contract  between  the  plaintiff  and 
Bortenlanger,  then,  if  such  facts  were  shown,  the  plaintiff 
would  be  estopped  from  asserting  any  claim  to  the  property 
superior  to  that  of  the  defendant.  The  giving  of  this  instruc- 
tion is  charged  as  error. 
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While  in  one  of  the  divisions  of  its  answer  in  support  of 
its  plea  of  estoppel  the  defendant  pleaded  payment  in  accord- 
ance with  the  estimates,  which  were  90  per  cent.,  in  count  4 
of  its  answer,  in  pleading  the  estoppel,  it  pleaded  payment  of 
large  sums  of  money  by  it  to  Bortenlanger,  without  notice  or 
knowledge  of  plaintiff's  claim.  In  the  view  we  have  as  to 
the  law,  we  think  the  instruction  as  given  places  upon  the 
defendant  burdens  heavier  than  it  was  obliged  to  bear;  for, 
without  notice  on  the  part  of  the  appellant  of  the  reserved 
title  in  the  appellee  it  could  not  be  held  that  in  addition  to 
such  facts  the  city  must  have  paid  the  estimate  allowance  or 
90  per  cent,  before  its  defense  would  be  complete,  and  this  is 
the  effect  of  the  given  instruction.  In  no  other  instruction 
given  by  the  trial  court  was  a  different  requirement  stated. 
Under  the  rule  announced  in  the  previous  division  of  this 
opinion,  we  are  of  opinion  that  when  machinery  and  equip- 
ment is  furnished,  as  was  this,  with  the  knowledge  of  the 
vendor  of  the  use  to  which  it  was  to  be  put,  and  when  such  sale 
is  followed  by  a  delivery,  and  the  use  of  the  same  in  the  con- 
struction in  such  manner  as  to  make  it  a  part  of  the  real 
estate,  the  question  of  payment  to  the  contractor  or  vendee 
cannot  be  a  controlling  element  in  fixing  the  right  of  third 
parties  who  had  acted  without  notice.  While  as  between  the 
vendee  and  the  city  with  which  he  contracted  for  the  erection 
of  the  plant  there  would  properly  arise  questions  of  right 
depending  upon  payment,  they  could  not  reach  to  one  who 
was  a  stranger  to  the  transaction.  As  between  the  AUis- 
Chalmers  Company  and  the  city  of  Atlantic  there  was  no 
privity  in  any  of  the  contracts.  The  appellee  clothed  Borten- 
langer  with  apparent  title  to  the  property,  assuming  there 
was  no  notice  of  its  claim,  and,  having  then  permitted  him 
to  use  it  under  his  contract  with  the  city,  and  when  it  became 
fixed  to  the  property  of  the  city  and  was  then  of  a  permanent 
character,  as  between  the  vendor  and  the  city  without  notice 
the  right  of  the  latter  would  be  dominant. 

YI.    The  evidence  showed  that  the  articles  furnished  by 
Vol.  164  Ia.— 2 


18  Allis-Chalmers  Co.  v.  City.  [164  Iowa 

the  appellee  were  received  and  installed  at  different  times.    In 
its  instruction  presenting  the  claim  of  an  estoppel  the  trial 
6.  samb:  iDBtruc-    ^^^^  made   no   distinction   as   to   property 
tions.  which  was  placed  in  position  before  notice, 

and  that  which  was  installed  after  notice,  if  there  was  notice. 
In  the  evidence  a  question  of  fact  arose,  not  only  as  to  whether 
the  city  had  notice,  but  also  as  to  the  time  when  it  was  re- 
ceived. The  question  was  one  which  fairly  arose  in  the  case 
under  the  pleadings  in  the  amendment  to  the  answer,  and  in 
the  proof,  and  it  was  the  duty  of  the  trial  court  to  instruct 
the  jury  upon  the  ultimate  questions  thus  arising.  Being 
within  the  issues,  a  failure  to  so  instruct  was  error.  Steele  v. 
Crabtree,  130  Iowa,  313. 

VII.  Instruction  No.  17,  which  incorporated  instruction 
No.  11  by  reference,  is  claimed  to  have  been  erroneous.  The 
two  instructions  stated  the  degree  and  nature  of  proof  re- 
quired before  plaintiff  could  recover,  and  defeating  the  right 
of  recovery  only  upon  proof  that  **  plaintiff  is  barred  and 
estopped  to  claim  title  to  said  property,  as  against  the  de- 
fendant city,  as  will  be  hereafter  explained.'*  The  only  state- 
ment as  to  what  would  in  the  present  case  constitute  an  estop- 
pel appears  in  instruction  No.  19,  to  which  we  already  have 
referred.  We  think  in  the  several  instructions  bearing  upon 
that  question  there  was  an  omission  to  present  to  the  jury  the 
different  rights  pleaded  by  defendant,  not  only  as  to  its  lia- 
bility for  the  whole  claim,  but  also  for  such  part  of  it,  if  any, 
as  might  be  represented  by  machinery  received  and  installed 
after  notice,  if  any  part  had  been  so  installed  before  notice. 

VIII.  Complaint  is  made  of  the  failure  of  the  trial  court 
to  state  a  measure  of  damages,  or  instruct  upon  the  question 
of  the  reasonable  value  of  the  goods  sought  to  be  recovered. 

The  ease  seemed  to  proceed  upon  the  theory 

6.   Same:  measure     . v    .    . v  a.       x  it  •  .« 

of  damages :  in-  that  the  contract  or  selling  price  was  compe- 
tent proof  as  to  value,  and  as  applied  to  ar- 
ticles of  the  character  in  question  we  do  not  hold  that  such 
theory  was  wrong ;  nor  do  we  hold  that  a  failure  to  instruct 
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more  definitely  upon  that  question  was  erroneous,  in  the  ab- 
sence of  instructions  so  requesting. 

IX.  ErrcMT  is  urged  in  the  refusal  of  the  trial  court  to 
permit  the  mayor  of  Atlantic  to  testify  whether  he  would  have 
consented  to  the  machinery  being  made  a  part  of  the  plant, 

had  he  known  there  was  a  reserved  title,  and 

7.  8amb:  evidence.     ,        .  .  •...  ,  *  xi_        -j- 

also  in  not  permitting  members  of  the  city 
council  to  testify  whether  they  would  have  consented  to  allow- 
ing the  contractor  any  sum  for  the  transformers  included  in 
an  estimate,  had  they  known  of  the  reserved  right.  While 
we  think  the  evidence  could  properly  have  been  admit*:ed  as 
bearing  upon  the  question  whether  the  city  acted  with  or 
without  notice,  and  in  support  of  its  plea  of  estoppel,  yet, 
being  no  more  than  expression  of  purpose  and  not  of  fact, 
we  would  not  reverse  on  that  ground. 

X.  It  is  also  urged  that,  under  facts  such  as  appear  in 
this  case,  trover  or  conversion  will  not  lie,  as  such  proceeding 
can  be  based  only  upon  the  right  to  the  possession  of  personal 
8.  Same:  fixtures:  P^operty.    We  are  of  Opinion  that  where,  by 

rShfo'f^'re-        *^®  consent  of  the  vendor,  the  title  to  prop- 
covery.  g^^y  ^^^  \y^j^  changed  from  personalty  to 

real  estate,  the  right  of  recovery  must  rest  upon  the  reason- 
able value  of  the  property  so  used,  rather  than  to  the  prop- 
erty itself.  Detroit  Ry.  Co.  v,  Busch,  43  Mich.  571  (6  N.  W. 
90).  We  have  treated  the  case  upon  the  theory  that  the  evi- 
dence tended  to  establish  that  the  machinery  and  equipment 
had  all  become  a  part  of  the  realty.  It  is  the  claim  of  the 
appellant  that  it  did  not,  and  upon  this  question  we  could  not 
say  the  facts  are  free  from  dispute.  Having  indicated  our 
view  as  to  under  what  circumstances  an  action  for  conversion 
would  lie,  we  have  gone  as  far  as  the  case  now  requires. 

For  the  errors  noted,  the  judgment  of  the  lower  court  is 
Reversed. 

Weaver,  C.  J.,  and  Deemeb  and  Gaynob,  JJ.,  concur. 
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In  the  Matter  of  the  Assignment  of  A.  B.  Thompson,  A. 

L.  LuiCK,  Assignee,  Appellee. 

Chattel  mortgages:     descbiption:     addition  to  stock  of  goods.    The 

1  printed  provision  of  an  ordinary  chattel  mortgage  of  farm  prop- 
erty, that  the  same  shall  cover  all  increase  from  said  stock,  will  not 
be  construed  to  cover  additions  to  a  stock  of  goods,  or  substitutes 
therefor,  made  in  the  ordinary  course  of  a  mercantile  business.  An 
intention,  however,  clearly  expressed  in  the  mortgage  that  it  shall 
cover  not  only  the  existing  stock,  but  additions  and  substitutions 
made  in  the  ordinary  course  of  business,  is  valid. 

Same:     increase.     It  is  not  necessary  that  the  increase  of  mortgaged 

2  personal  property  have  a  corporate  identity  at^the  time  of  the  exe- 
cution of  the  mortgage  to  be  covered  thereby,  but  it  must  be  at 
least  the  increase  of  property  which  the  mortgagor  then  had  and 
in  which  he  had  a  present  interest. 

Sam^:     stock  of  goods:     sales  and  additions:     rights  of  paiu'ies. 

3  Where  the  mortgagor  purchased  a  stock  of  goods  from  the  mortga- 
gee, both  living  in  the  same  town,  and  the  mortgagor  openly  sold 
from  the  stock,  replacing  the  same  with  other  goods  which  were 
mingled  with  those  mortgaged,  apparently  with  the  consent  of  the 
mortgagee,  each  was  entitled  to  claim  such  share  of  the  whole  as 
the  property  to  which  each  was  entitled  bore  to  the  whole  mass. 

Same{     confusion  of  goods:    rights  of  parties.    Where  a  loss  occurs 

4  from  a  confusion  of  goods  the  party  causing  the  confusion  must 
suffer,  if  he  is  unable  to  distinguish  and  separate  his  property. 

Where  the  confusion  is  by  the  consent  of  the  parties  the  rela- 
tionship of  the  goods  rests  upon  the  agreement  of  the  parties  in- 
volved in  the  consent,  and  the  presumption  is  that  they  are  tenants 
in  common. 

Where  the  confusion  is  tortious  the  loss  will  fall  upon  the  party 
wrongfully  creating  the  confusion,  except  where  the  property  is  all 
parts  of  equal  value  and  ascertainable  with  respect  to  the  whole, 
when  each  will  be  entitled  to  his  own  proportion;  but  the  party 
chargeable  with  the  wrongful  confusion  has  the  burden  of  distin- 
guishing his  own  property. 
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Same.    Where  the  confusion  of  goods  is  innocent,  hj  mistake  or  negli- 

5  gently  done,  the  party  causing  the  confusion  must  be  able  to  desig- 
nate his  own  property  or  he  will  lose  the  whole  to  the  other  party; 
but  where  the  equities  of  the  parties  are  equal  aud  the  confusion 
resulted  from  inevitable  accident  each  party  has  a  common  inter- 
est in  the  whole  to  the  extent  of  his  contribution  thereto. 

Same:    stock  or  goods:     mobtgaqb:    sales  and  additions:    rights 

6  of  pasties.  Where  the  mortgagee  of  a  stock  of  goods  consented 
to  a  sale  therefrom  by  the  mortgagor  in  the  regular  course  of  trade, 
and  other  goods  were  purchased  by  him  and  substituted  for  those 
sold,  neither  was  entitled  to  the  whole  stock  but  to  hjs  share  in 
proportion  to  his  contribution  thereto. 

Weaver,  J.,  dissenting. 

Appeal  from  Wright  District  Court. — Hon.  F.  D.  Letts, 

Judge. 

Tuesday,  January  27,  1914. 

A.  B.  Thompson,  having  made  a  general  assignment  for 
the  benefit  of  all  his  creditors  to  one  A.  L.  Luick,  the  Ft. 
Dodge  Grocery  Company  filed  an  application  in  said  proceed- 
ings to  have  a  certain  mortgage  executed  to  it  made  a  first 
lien  upon  certain  property  in  the  hands  of  the  assignee 
claimed  to  have  been  covered  by  and  included  in  its  mortgage. 
The  <^inion  states  the  facts. — Reversed  and  Remanded. 

P,  F,  Nugent,  for  appellant  Ft.  Dodge  Grocery  Co. 

Nagle  dk  Nagle,  for  appellee  Belmoiid  Savings  Bank. 

W.  E.  Bullard,  for  appellee  Luick,  assignee. 

Gaynor,  J.— On  the  27th  day  of  October,  1909,  A.  B. 
Thompson  purchased  a  stock  of  goods  from  the  Belmond  Sav- 
ings Bank.  At  the  time  he  purchased  it,  the  stock  invoiced 
at  $3,900.  At  the  same  time,  Thompson  executed  a  mortgage 
to  the  Belmond  Savings  Bank,  upon  the  stock  of  goods  so 
purchased,  to  secure  the  payment  of  sixty-eight  promissory 
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notes,  dated  on  that  day,  each  for  $50;  the  first  payable  on 
the  27th  day  of  November,  1909,  and  $50  on  the  same  day  of 
eaeh  month  succeeding  until  all  were  paid,  with  interest  at  6 
per  cent.    The  property  mortgaged  was  described  as  follows : 

All  my  entire  stock  of  grocery  goods,  consisting  of  glass 
and  crockery,  woodenware,  confectionery  in  glass  and  boxes, 
including  both  glass  and  jars,  trays  and  boxes;  also  all 
canned  goods,  cigars,  smoking  tobacco  and  tobacco  of  every 
kind;  also  all  nuts  and  fruits,  and  all  other  things  not  enu- 
merated, and  such  as  are  usually  kept  in  a  grocery  store; 
all  showcases,  including  candy  and  cigar  cases ;  also  all  other 
fixtures  and  furniture  as  connected  therewith;  also  gasoline 
lighting  plant,  scales,  safe,  short  account  system,  refrigerator 
and  oil  tanks,  delivery  team,  harness  and  wagon;  all  located 
on  the  E.  1/3  of  lot  1,  block  25,  Belmond,  Iowa.  (There  was 
further  provision  in  the  mortgage  as  follows:)  All  increase 
from  said  stock  of  whatever  kind  or  nature. 

After  the  purchase  of  said  stock  and  the  execution  of  the 
mortgage,  Thompson  commenced  to  do  a  retail  business  in  the 
same  building  in  which  the  stock  was  located,  and  continued 
to  do  business  in  the  same  store  until  the  31st  day  of  October, 
1911,  at  which  time  he  made  a  general  assignment  of  all  his 
property,  including  the  stock  and  property  mortgaged  as 
aforesaid,  for  the  benefit  of  his  creditors. 

It  appears  that,  at  the  time  of  the  making  of  the  deed  of 
assignment,  the  property  in  the  store  building  hereinbefore 
described,  including  the  property  in  existence  at  the  time  the 
mortgage  was  executed,  invoiced  at  $2,900.  The  assignee  of 
Thompson,  under  order  of  the  court,  sold  all  the  property  in 
controversy  here ;  and  at  the  February  term,  1912,  filed  his  re- 
port, in  which  he  sets  out  the  entire  indebtedness  of  the  estate 
and  the  assets  in  his  hands,  and  asks  that  he  be  authorized  and 
directed  to  pay  to  the  Belmond  Savings  Bank  the  amount  re- 
alized from  the  sale  of  the  chattels  claimed  to  be  covered  by 
the  mortgage,  and  that  said  mortgage  debt  be  first  paid  out  of 
the  proceeds  of  the  sale  of  the  stock  claimed  to  be  covered  by 
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the  mortgage.  To  this  portion  of  the  report,  the  Pt.  Dodge 
Grocery  filed  objections,  alleging  that  the  mortgage,  at  the 
time  of  the  assignment,  did  not  cover  any  of  the  stock  then 
on  hand ;  that,  since  the  execution  of  the  mortgage,  and  prior 
to  the  time  of  the  making  of  the  assignment,  Thompson 
had  been  selling  from  said  stock  at  retail,  and  had  been  re- 
placing them  with  new  goods,  and  that  at  the  time  of  the 
assignment  he  had  in  the  store  an  entirely  diflferent  stock 
of  goods  than  that  upon  which  the  chattel  mortgage  rested, 
and  that  the  chattel  mortgage  itself  did  not  cover  additions 
to  the  stock,  and  did  not  cover  stock  placed  in  there  after 
the  making  of  the  mortgage. 

The  mortgage  on  which  the  bank  relies  was  evidently 

written  on  an  ordinary  farm  mortgage.     After  describing 

the  stock  of  goods,  it  reads  as  follows:    ''All  increase  from 

1.  chattbl  s^d  stock  of  whatever  kind  or  nature,  the 

de^i^^:        above-described    stock    being    kept    in    my 

addition  to  •  r*     a*        '%.r 

stock  of  icoodfl.    possession  on Section  No 

Township  No Range  No West  of  the  5th 

P.  M.  of  Iowa" — ^indicating  that  this  part  of  the  mortgage 
was  not  considered  of  importance  in  making  the  contract 
between  the  parties.  There  were  blanks  left  unfilled  as 
appeared  in  the  instrument.  The  word  ** increase"  appear- 
ing therein,  upon  which  the  bank  relies,  was  evidently  not 
placed  there  by  the  parties  for  the  purpose  for  which  it  is 
now  contended  it  should  be  used.  Nor  can  we  gather  there- 
from that  it  was  advisedly  place9  there  by  the  parties,  but 
permitted  to  remain  there  because  it  was  in  the  form  of  mort- 
gage used.  If  it  had  been  the  intent  of  the  parties  to  give 
it  the  meaning  that  is  now  contended  for,  more  apt  words 
could  be  used  to  exj^ress  that  intent.  Indeed,  we  think  that, 
if  it  had  been  the  intent  of  the  parties  to  make  this  refer  to 
the  substantive  part  of  the  mortgage,  they  would  not  have 
used  the  word  relied  on,  but  would  have  used  the  words 
"additions  thereto,"  or  substitutions  therefor,  made  in  the 
ordinary  course  of  business.    We  are  satisfied  that  this  word 
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"'increase"  cannot  be  given  the  meaning  contended  for  by 
the  bank. 

In  the  deed  of  assignment  made  by  Thompson,  he  de- 
scribed the  property  deeded  as  follows:  ''The  entire  stock 
of  groceries  consisting  of  groceries,  canned  and  in  glass,  teas, 
coffees,  spices,  sugars,  cereals,  soaps,  candies,  and  everything 
else  connected  with  and  pertaining  thereto,  as  now  kept  and 
contained  in  the  two-story  building  situated  upon  the  east 
one-third  of  lot  1  in  block  25  in  the  original  town  of  Bel- 
mond;  all  showcases,  fixtures  and  furniture  contained  in 
said  building,  above  described,  on  the  first  floor  thereof,  to- 
gether with  one  National  Cash  Register,  one  team  of  horses^ 
delivery  wagon,  together  with  wagon  and  harness."  There 
is  no  question  made  in  this  record  as  to  the  right  of  the  bank 
to  take  precedence  over  general  creditors  of  the  assignor  as  to 
all  property  actually  covered  by  the  mortgage  at  the  time 
of  the  assignment. 

The  contention  is,  on  the  part  of  the  Pt.  Dodge  Grocery 
Company,  that  there  was  no  provision  in  the  mortgage  cover- 
ing after-acquired  property  or  that  created  any  lien  in  favor 
of  the  mortg^Lgee  upon  any  property  in  the  stock  which  was 
placed  there  by  the  mortgagor  after  the  execution  of  the 
mortgage;  that  the  word  "increase"  does  not  cover  after- 
acquired  property,  though  the  same  was  in  fact  acquired 
from  the  proceeds  of  the  sale  of  the  mortgaged  property. 
This  contention  of  the  objector,  the  grocery  company,  must 
be  sustained  for  the  reason  that  at  common  law  nothing  could 
be  mortgaged  that  was  not  in  existence  at  the  time  of  the 
mortgage  and  did  not,  at  the  time  of  the  mortgage,  belong 
to  the  mortgagor.  This  was  founded  on  the  rule  that  what 
a  man  has  not  got  he  cannot  give ;  but  this  rule  was  somewhat 
modified  so  as  to  cover  property  in  which  the  mortgagor 
had  a  potential  interest  or  ownership  at  the  time  of  the  exe- 
cution of  the  mortgage.  Thus  it  has  been  held  that  the  in- 
crease of  stock  mortgaged  may  be  covered  by  the  mortgage, 
though  not  in  being  at  the  time  of  the  execution  of  the  mort^ 
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gage.  Crops  to  be  grown  upon  certain  premises  owned  or 
controlled  by  the  mortgagor  may  be  mortgaged.  The  wooj 
upon  certain  sheep  owned  by  the  mortgagor  at  the  time  of 
the  execution  of  the  mortgage  may  be  anticipated  in  the 
mortgage.  But  it  is  essential  that  he  own  the  thing  out 
of  which  the  nonexistent  thing  must  proceed,  or  does  pro- 
ceed. Or,  in  other  words,  it  has  been  held  that  he  may  sell 
or  mortgage  the  natural  and  expected  product,  growth,  or  in- 
crease of  his  own  property,  and  this  is  peculiarly  good  as 
to  third  persons,  where  the  property  is  not  delivered  into  the* 
possession  of  the  mortgagee,  and  where  the  only  notice  of  the 
thing  intended  to  be  mortgaged,  or  covered  by  the  mortgage, 
is  the  constructive  notice  given  by  the  recording  of  the  mort- 
gage itself.  In  no  sense  can  new  goods,  though  purchased 
and  paid  for  out  of  the  proceeds  of  the  old  goods,  be  said 
to  be  the  natural  increase  of,  or  proceeding  from,  the  goods 
then  in  existence.  The  added  stock  is  entirely  independent 
of  the  old  stock  for  its  creation,  development,  growth,  and 
existence.  It  is  newly  acquired  property,  in  no  way  proceed- 
ing from  the  old,  placed  with  the  old  stock,  or  among  the  old 
goods,  by  the  hand  of  the  mortgagor. 

In  Jones  on  Chattel  Mortgages  (4th  Ed.)  section  154,  it 
is  said :  '  *  The  fact  that  new  goods  were  acquired  by  way  of 
renewal  of  old  goods  on  hand,  or  in  siibstitution  for  them,  or 
were  paid  for  out  of  the  proceeds  of  the  old,  has  seemed,  in  a 
few  cases,  to  be  the  ground  upon  which  the  mortgage  has  been 
sustained  as  a  lien  upon  the  new  goods;  yet  this  ground  has 
been  so  often  declared  ineffectual  to  give  the  mortgage  any 
validity  as  to  goods  subsequently  acquired,  that  no  exception 
to  the  general  rule  prevailing  at  law,  requiring  such  mort- 
gages, can  be  sustained.  The  courts  have  gone  so  far  as  to 
hold  that  a  mortgage  covering  renewals  and  substitutions  for 
the  goods  in  stock  covered  by  the  mortgage  would  not,  in  law, 
give  the  mortgagee  a  right  of  action  against  the  creditors,  or 
subsequent  mortgagee  seizing  them." 

In  this  state,  the  doctrine  has  been  adopted  that,  in  cases 
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of  stocks  of  goods,  a  party  may,  by  express  terms,  mortgage, 
and  his  mortgage  may  be  made  to  cover,  not  only  the  stock 
then  in  existence,  but  additions  and  substitutions  thereafter 
made  in  the  ordinary  course  of  business,  and  this  is  the  doc- 
trine in  many  of  the  states.  But  the  intention  to  do  so  must 
be  clearly  expressed  in  the  mortgage,  so  as  to  charge  persons 
dealing  with  the  stock  with  notice  of  that  fact.  We  have  not 
to  deal  with  that  question  here,  for  no  attempt  was  made 
to  mortgage  additions  or  substitutions.    • 

The  only  reference  in  the  mortgage  to  anything  other  than 
the  property  then  in  existence  and  described  in  the  mortgage 
is  found  in  the  word  ''increase"  thereof.  The  rule  generally 
2.  Same  •  Stated  as  to  increase  is  that,  while  the  increase 

increase.  itself  intended  to  be  mortgaged  need  not  at 

the  time  have  identity  or  separate  entity,  yet  it  must  at  least 
be  the  produ-ct  or  growth  or  increase  of  property  which  at  the 
time  has  a  corporal  existence,  and  in  which  the  mortgagor  has 
a  present  interest,  and  which  is  covered  by  the  mortgage.  Sup- 
porting this  doctrine  see  Vamum  v.  State,  78  Ala.  30 ;  Paden 
V.  Bellinger,  87  Ala.  575  (6  South.  351) ;  McCarty  v.  Blevins, 
5  Yerg.  (Tenn.)  195  (26  Am.  Dec.  262) ;  Minnesota  Linseed 
Oa  Co.  V.  Maginnis,  32  Minn.  193  (20  N.  W.  85) ;  Farmers' 
L.  it  T.  Co.  V.  Lmg  Beach  Imp.  Co.,  27  Hun.  (N.  Y.)  89. 

In  Phillips  &  Son  v.  Both,  ^8  Iowa,  499,  the  chattel  mort- 
gage on  a  stock  of  goods  contains  this  clause:  ''The  said 
grantor  to  have  the  privilege  of  retailing  said  stock,  but  to 
keep  up  said  stock  as  fully  as  it  now  is  as  nearly  as  possible." 
The  court  said:  "Did  the  mortgage  cover  goods  afterwards 
purchased  and  added  to  the  stock  on  hand  at  the  date  of  the 
mortgage  1  We  think  it  did  not.  The  rule  in  this  state  is  that 
the  chattel  mortgage  may  be  made  to  cover  future  acquisitions 
of  property" — citing  Scharfenburg  v.  Bishop,  35  Iowa,  60; 
Fejavary  v.  Broesch,  52  Iowa,  88 ;  Stephens  v.  Pence,  56  Iowa, 
257.    The  court  further  says: 

An  examination  of  these  cases  will  show,  however,  that, 
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in  such  of  them  as  involve  mortgages  upon  stocks  of  mer- 
chandise, the  mortgages  expressly  provide  that  future  acqui- 
sitions to  the  stock  shall  be  held  as  included  in  the  mort- 
gage. The  mortgage  in  the  case  at  bar  makes  no  such  pro- 
vision. It  is  true  it  refers  to  a  stock  of  boots  and  shoes 
and  clothing,  but  it  also  schedules  and  describes  the  mort- 
gaged goods.  There  were  no  goods  mortgaged  except  such 
as  are  scheduled,  because  the  language  is  that  it  is  Hhe 
property  described  in  the  following  schedule. '  It  may  be  that 
the  parties  intended  to  include  future  acquisitions  of  goods. 
The  provision  that  the  mortgagor  should  keep  up  the  stock 
would  seem  to  indicate  something  in  that  direction.  .  .  . 
The  rule  allowing  property  to  be  mortgaged  which  is  not 
yet  in  being,  or  not  owned  by  the  mortgagor,  has,  in  our 
opini<Hi,  been  extended  quite  far  enough  without  allowing 
it  to  be  done  by  mere  inference. 

The  second  proposition  submitted  is  whether  or  not  the 
fact  that  the  mortgagee  permitted  the  mortgagor  to  sell  the 
goods  in  the  ordinary  course  of  business,  to  purchase  other 

goods  and  intermingle  them  with  the  property 
of  Koodsi^ies  mortgaged  (where  the  evidence  showed  that, 

and  additions : 

rigbts  of  par-     at  the  time  of  the  assignment,  there  was  very 

little  of  the  original  property  left)  can  the 
mortgagee,  after  the  property  has  passed  into  the  hands  of 
the  assignee  of  the  mortgagor  (where  the  assignment  is 
made  for  the  benefit  of  all  the  creditors),  insist  upon  a 
right  to  appropriate  all  the  property  in  the  hands  of  the 
assignee  to  the  satisfaction  of  his  claim,  on  the  theory  of  a 
wrongful  intermingling  and   confusion   of  property? 

The  only  evidence  in  the  record  is  that  given  by  the 
mortgagor,  Thompson,  and  it  is  to  this  effect,  that  the  stock, 
when  purchased  from  the  bank,  was  an  old  stock.  ''After  I 
purchased  the  stock,  I  commenced  to  do  business  where  the 
stock  was  located.  I  did  a  general  retail  business,  and  added 
to  the  stock  by  purchases.  I  cannot  tell  how  much  my  pur- 
chases amounted  to,  but  were  pretty  large.  It  would  run  to 
about  $1,000  a  month.    Was  in  business  three  years.    At  the 
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time  I  purchased  the  store,  it  invoiced  at  $3,900.  There  was 
very  little  of  the  old  stock  on  hand  at  the  time  I  made  this 
assignment.  At  the  time  I  was  running  the  business,  I  aimed 
to  dispose  of  the  old  stock  and  replace  it  with  new.  There 
was  very  little  of  the  old  stuff  left.  I  made  no  figure  of  it. 
I  don't  believe  there  was  over  a  couple  of  hundred  dollars 
worth  of  the  old  stock  left.  I  never  made  any  attempt  to 
separate  them.    I  turned  it  over  in  bulk." 

It  appears  that  the  mortgagor  purchased  this  stock  from 
the  mortgagee.  It  appears  that  the  mortgagee  and  mortgagor 
resided  in  the  same  town ;  that  the  mortgagor  had  been  openly 
and  publicly  selling  goods  from  this  stock,  and,  we  must  pre- 
sume, with  the  knowledge  of  the  mortgagor.  The  mortgagee, 
in  its  mortgage,  had  retained  no  lien  upon  afterwards  ac- 
quired or  substituted  goods.  The  mingling  was  evidently  with 
the  consent  of  the  mortgagee.  Can  it  claim  goods  not  cov- 
ered by  the  mortgage,  on  the  theory  that  the  goods  mort- 
gaged to  it  were  wrongfully  commingled  with  the  goods  upon 
which  he  had  no  lien,  and  which,  but  for  his  claim,  would 
have  passed,  under  the  deed  of  assignment,  to  the  assignee 
for  the  use  and  benefit  of  all  the  creditors? 

The  foundaticm  of  the  doctrine  of  confusion  of  goods  is 

the  affording  of  protection  to  the  innocent  owner.    The  loss 

4    samb-  Con-       *^^  inconvenience  arising  from  such  confu- 

Kood?:  rights      ^^^  ^  therefore  upon  the  party  who  causes 

of  parties.  ^j^^  conf usion,  and  it  is  for  him  to*  distinguish 

and  separate  his  own  property  or  lose  it. 

In  Jones  on  Chattel  Mortgages,  section  483,  it  is  said: 
**  Where  the  confusion  of  the  goods  has  taken  place  by  the 
permissive  act  of  the  mortgagee,  he  is  not  allowed  to  defeat 
the  rights  of  the  judgment  creditor  by  claiming  the  goods 
under  his  mortgage.  If,  under  such  a  mortgage,  the  mort- 
gagee has  permitted  sale  to  be  made  by  the  mortgagor,  and 
the  latter  afterwards  makes  an  assignment  for  the  benefit 
of  creditors,  and  the  assignee  sells  the  goods,  the  mortgagee 
is  entitled  to  only  such  part  of  the  proceeds  as  come  from 
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the  sale  of  the  goods  embraced  in  the  mortgage,  and  the 
burden  is  on  him  to  show  what  goods,  sold  by  the  assignee, 
were  subject  to  the  mortgage  lien.  If  he  has  allowed  the 
goods  mortgaged  to  be  so  intermingled  with  goods  after- 
wards purchased  as  to  prevent  the  ascertainment  of  those 
on  hand  when  the  mortgage  was  given,  he  must  suffer  the 
loss" — citing  authorities. 

It  is  said  that  four  cases  may  arise  in  which  there  may 
be  a  confasion  of  rights  involved  in  the  confusion  of  goods: 
(1)  Where  the  mixture  is  made  by  consent  of  parties.  (2) 
Where  it  arises  from  the  willful  or  tortious  conduct  of  one 
of  the  parties.  (3)  Where  it  is  made  by  unintentional  mis- 
take.    (4)   Where  it  is  the  result  of  inevitable  accident. 

Where  the  mixture  is  by  consent  of  the  parties,  the  re- 
lationship to  the  goods,  after  confusion,  would  rest  upon 
the  contract  between  the  parties  involved  in  the  consent,  and 
the  presumption  would  be  that  they  were  tenants  in 
common. 

Where  the  confusion  is  tortious,  the  party  whose  wrong- 
ful conduct  created  the  confusion  must  lose,  but  this  rule 
has  been  modified  in  cases  where  the  property  is  all  parts  of 
equal  value,  and  the  value  of  each  part  is  ascertainable,  with 
relationship  to  the  value  of  the  whole  thing  as  produced  by 
the  confusion,  and  parties  will  be  tenants  in  common,"  and 
each  wiU  be  entitled  to  his  own  proportion,  but  every  pre- 
sumption and  intendment  is  against  the  wrongdoer,  against 
the  party  whose  wrongful  act  produced  the  confusion,  and 
the  burden  would  rest  upon  him  to  distinguish  his  prop- 
erty, if  possible,  from  that  with  which  it  has  been  inter- 
mingled. 

Where,  however,  the  intermixture  is  innocent,  or  by 
mistake,  or  even  negligently  done,  where  there  is  no  willful 
fraud  involved,  the  party  causing  the  confusion  would  not 

lose  his  property,  but  he  does  not  gain  any- 
thing by  it,  and  will  be  required,  in  order  to 
protect  himself,  to  point  out  and  designate  his  property,  or 
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he  loses  the  whole  to  the  party  with  whose  it  is  inter- 
mingled. 

But  where  the  equities  of  the  parties  are  equal,  and  the 
confusion  is  the  result  of  inevitable  accident,  the  parties  would 
have  an  interest  in  the  whole  mass  to  the  extent  of  the  con- 
tribution thereto  of  his  property,  or  they  would  be  tenants 
in  common  in  proportion  to  the  amount  of  property  con- 
tributed to  the  confused  mass. 

Assuming,  from  the  relationship  of  the  parties,  that  the 
mortgagee  consented  to  the  mortgagor's  selling  the  goods 
mortgaged,  and  purchasing  other  goods  and  intermingling 

them  with  the  goods  mortgaged,  then,  under 

6.   Same:  stock  ®  ®^      '  ' 

^^ie^ie^^^'  *^®  ^®  hereinbefore  stated,  the  relationship 
rightS^^par*  *^  *®  ^^^^  ^^  ^^®  parties,  after  confusion, 
**®*'  would  not  entitle  either  to  the  whole,  but  to 

his  proportionate  share  of  the  whole  mass,  and  to  such  pro- 
portionate share  of  the  whole  mass  as  the  property  contrib- 
uted by  him  thereto  bears  to  the  whole  mass,  and  no  more. 
So  in  this  case  the  testimony  disclosing  that  the  mortgaged 
goods  in  question  on  hand  at  the  time  of  the  assignment  did 
not  exceed  $200,  the  bank's  right  in  the  property  would  be 
such  proportionate  share  of  the  whole  amount  as  its  prop- 
erty bears  thereto,  and  this  should  be  allowed  to  the  bank 
under  its  mortgage,  and  this  is  equitable  as  between  the  bank 
and  the  other  creditors,  and  we  think,  therefore,  the  court 
erred  in  holding  that  the  entire  proceeds  of  the  stock  should 
go  to  the  mortgagee,  and  the  decree  of  the  court  is  therefore 
modified  to  the  extent  of  allowing  the  mortgagee  the  proceeds 
of  the  sale  of  all  property  covered  by  the  mortgage  which 
remained  in  the  possession  of  the  mortgagee  and  was  not 
mingled  or  confused  with  other  goods,  such  as  the  showcases 
and  other  tangible  property,  and  such  a  proportionate  share 
of  the  proceeds  of  the  whole  stock  of  goods  as  the  value  of 
the  mortgaged  property  therein  remaining  bears  to  the  value 
of  the  whole  mass ;  they  being  tenants  in  common  in  propor- 
tion to  their  respective  shares. 
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The  cause  is  therefore  reversed  and  remanded,  with  direc- 
tions to  proceed  in  accordance  with  this  opinion  in  the  appor- 
tionment of  the  mortgaged  property  among  the  creditors  of 
the  estate. — Reversed  and  Remanded. 

Deemer,  Ladd,  and  WrrHBOW,  JJ.,  concur. 

Weaver,  J.  (dissenting). — In  my  judgment  there  is  no 
fair  ro(Hn  to  doubt  that  the  parties  to  the  mortgage  intended 
and  understood  that  the  lien  thereof  would  attach  to  any 
and  all  additions  thereafter  made  to  the  stock  of  goods.  The 
word  ''increase/'  though  perhaps  not  one  most  ordinarily 
employed  to  express  that  idea,  may  yet  be  used  for  that  pur- 
pose without  notating  any  of  the  usages  of  our  language. 
Among  the  definitions  of  ''increase"  given  by  the  Cen- 
tury Dictionary  in  an  "amount  or  number  added  to  the 
original  stock  or  by  which  the  original  stock  is  augmented; 
augmentation."  Webster  defines  the  verb  "to  increase"  as 
' '  to  make  greater  in  bulk,  quantity,  or  number ;  to  add  to. "  It 
will  thus  be  seen  that  the  language  of  the  mortgage  aptly  ex- 
presses the  idea  of  additions  made  to  the  mortgaged  property. 

In  my  judgment,  the  decree  below  should  be  Affirmed. 


State  op  Iowa,  Appellant,  v.  Carrie  Livingston,  et  al.. 

Appellees. 

Waters:  title  to  bed  op  non-navigable  stream.  A  government  sec- 
1  tion  was  surveyed  as  fractional  and  divided  into  lots  and  included 
also  a  meandered  tract  designated  as  a  lake,  but  which  in  fact  was 
a  slough  that  in  times  of  high  water  was  overflowed  but  ordinarily 
contained  little  water.  Gradually  it  was  filled  with  sediment  de- 
posited by  the  overflow  so  that  it  was  tillable  except  in  time  of 
high  water.  The  section  was  granted  to  the  state  as  swamp  and 
overflowed  land,  but  the  patent  described  simply  the  lots,  omitting 
the  slough.  Subsequently  the  state  conveyed  the  entire  section  to  the 
county.    Held,  that  the  county  thus  acquired  the  title  to  the  entire 
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section  and  that  the  state  had  no  such  interest  by  reason  of  its 
sovereignty  that  it  could  prevent  the  owners  of  the  several  lots 
from  exercising  a  proprietary  interest  over  the  bed  of  the  slough. 

Samo:     meander  lines:     riparian  rights:     accretions.     While  the 

2  meandering  of  a  stream  by  the  government  survey  is  conclusive 
as  to  the  navigability  of  the  stream  so  far  as  the  rights  of  riparian 
owners  are  concerned,  still  the  meander  line  is  not  in  a  strict  and 
conclusive  sense  a  boundary  line;  as  the  riparian  owner  has  rights 
in  the  accretions  beyond  that  line. 

Same.    The  owner  of  land  adjoining  a  navigable  stream  has  a  right 

3  of  accretion,  while  in  case  of  a  non -navigable  stream  the  adjoin- 
ing proprietor  owns  to  the  center  of  the  stream  and  is  entitled 
to  all  that  may  be  added  to  the  land  by  accretion  or  otherwise 
within  that  limit. 

Same:     action  by  state  to  quiet  title:    estoppel.    Where  the  waters 

4  of  a  slough  or  bayou  receded  and  it  ceased  to  be  a  running  stream, 
and  as  a  result  of  overflow  water  soil  was  gradually  deposited  there- 
in until  it  became  suitable  for  cultivation,  and  was  so  used  by 
the  riparian  owners  for  at  least  ten  years,  their  rights  therein  were 
of  such  character  as  to  justify  a  denial  of  relief  in  an  action  by 
the  state  to  quiet  title  to  the  slough,  on  the  ground  of  laches  and 
estoppel. 

Same:     limitations:     laches:     estoppel.    The  statute  of  limitations 

5  cannot  be  urged  against  the  state,  but  where  it  seeks  to  establish 
rights  by  an  action  to  quiet  title,  relief  may  be  denied  on  the  ground 
of  laches  and  estoppel. 


Appeal  from  Pottawattamie  District   Court. — Hon.  O.  D. 

Wheeler,  Judge. 

Tuesday,  January  27,  1914. 

Action  to  quiet  title  in  real  estate.  From  a  decree  in 
favor  of  defendants,  the  plaintiff  appeals. — Affirmed. 

George  Cosson,  Attorney  General,  C.  A,  Bobbins,  Assist- 
ant Attorney  General,  and  Frank  J.  Capell,  County  Attorney, 
for  the  State. 
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George  H.  Mayne  and  Fremont  Benjamin,  for  appellees 
Eyberg  and  Turk,  administrator. 

John  M.  Cidvin,  for  appellee  Poote. 

Tinley  &  Mitchell,  for  appellees  Livingston,  Jennings, 
and  Beno. 

WiTHROw,  J. — The  defendants  are  owners  of  real  estate 
in  Pottawattamie  county,  holding  under  conveyances  from 
that  county,  which  describe  the  several  tracts  as  lots  1,  2,  3, 
and  4  in  section  22,  township  76,  range  44.  The  title  of  the 
county  upon  which  was  based  the  conveyances  to  defendants 
and  their  grantors  was  derived  from  the  state  and  its  title 
came  from  the  general  government.  In  1857  the  United  States 
government  caused  to  be  made  a  survey  of  the  lands  in  sec- 
tion 22,  and  in  other  sections  adjacent  and  connecting.  At 
the  time  of  the  survey  there  was  a  body  of  water  covering 
parts  of  sections  21,  22,  27,^  and  28,  which  was  known  and 
designated  as  Boyer  Lake,  and  meander  lines  were  run,  and 
such  line  was  fixed  in  the  measurements  made  as  the  bound- 
aries  of  the  tracts  on  the  water  side  of  the  lands.  Under  the 
survey  thus  made  lot  1  contained  61.60  acres,  lot  2,  24.40 
Ikres,  lot  3,  63.90  acres,  and  lot  4,  71.30  acres.  Lots  5,  6,  and 
7  are  not  material  to  this  inquiry,  save  as  to  the  included 
acreage  of  the  government  grant,  which  will  be  hereafter 
noticed.  Some  years  after  this  survey  there  was  a  change 
in  the  course  of  Boyer  river,  which  up  to  that  time  had  flowed 
through  a  channel  over  section  22,  and  with  the  backwaters 
of  tbfe  Missouri  river  covered  with  water  that  part  of  the  ter- 
ritory designated  as  Boyer  Lake;  and  as  a  result  of  this 
change,  there  was  a  recession  of  the  waters  so  that  the  land 
now  in  dispute  was  no  longer  covered  with  water  excepting 
in  times  of  high  water,  when  the  backwaters  of  the  Missouri 
river,  and  the  flow  from  the  north  and  east,  would  for  a  time 

again  cover  it,  but  soon  passing  away.    These  overflows  had 
Vol.  164  Ia.— 3 
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the  effect  at  each  time  of  adding  to  the  soil  by  deposits  of 
soil  and  other  substances,  and  in  time  and  for  forty  years 
or  more  what  was  in  1857  designated  as  Boyer  Lake  had  been 
occupied  I  and  used  for  agricultural  and  other  useful  purposes, 
subject  to  the  overflows  which  we  have  mentioned.  The  de- 
fendants and  their  grantors  have  by  occupancy  claimed  the 
lands  thus  freed  from  the  burden  of  the  water  under  the  right 
of  accretion  and  reliction,  so  far  as  such  within  section  22 
have  formed  an  extension  or  addition  to  their  several  lots. 
This  action  is  brought  by  the  state  for  the  purpose  of  estab- 
lishing and  quieting  its  title  to  the  real  estate  in  controversy, 
claiming  that  it  acquired  title  to  the  remainder  of  the  lands 
not  included  in  the  description  of  the  lots  by  virtue  of  its 
sovereignty  and  its  admission  into  the  Union,  the  same  being 
at  that  time  a  lake  known  as  Boyer  Lake.  It  asks  that  the 
several  defendants  be  enjoined  from  exercising  control  over 
the  bed  of  such  meandered  lake,  and  from  by-ditches  or  ob- 
structions interfering  with  the  natural  flow  of  water  to  it. 
The  defendants  claim  that  the  land  in  question  never  was  a 
lake,  but  an  outlet  of  Boyer  river  or  an  arm  of  the  Missouri 
river.  They  also  claim  that  the  state  of  Iowa  never  had  any 
interest  in  the  land  in  controversy,  for  if  it  was  a  lake,  having 
been  meandered,  and  gradually  filled,  and  such  filling  accreted 
to  the  adjoining  banks,  it  would  have  no  right  to  it;  and,  if 
it  was  the  mouth  of  Boyer  river  or  an  arm  of  the  Missouri 
river,  the  riparian  owners  would  have  the^right  of  accretion. 
The  defendants  also  pleaded  laches  and  estoppel  against  the 
state,  based  upon  occupancy  of  and  improvements  made  upon 
the  land,  under  claim  of  title,  continuing  for  more  than  ten 
years,  and  also  that  they  have  for  many  years  paid  taxes  upon 
said  lands.  The  trial  court  found  the  equities  of  the  case  to 
be  with  the  defendants,  and  dismissed  plaintiff's  bill.  Prom 
the  decree  entered  upon  such  finding  the  state  of  Iowa  appeals. 
I.  Without  in  detail  reciting  the  evidence  introduced 
upon  the  trial,  we  find  in  it  full  warrant  for  the  conclusion 
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of  the  trial  court  as  to  the  ultimate  facts  which  we  adopt,  asd 
which  was  as  follows : 


That,  of  the  time  of  the  original  survey  of  section  22 
by  the  United  States,  it  was  surveyed  as  a  fractional  section, 
consisting  of  lots  1,  2,  3,  4,  5,  6,  and  7  and  a  meandered  tract 
which  the  engineers  designated  as  'Boyer  Lake.'  That  the 
so-called  Boyer  Lake,  which  was  thus  meandered  by  the  sur- 
veyors, was  not  in  fact  a  lake,  but  was  a  bayou  or  slough  or 
arm  of  the  Missouri  river,  which  in  time  of  high  water  was 
overflowed,  but  in  time  of  ordinary  stages  of  water  contained 
little  or  no  water.  That  it  was  not  a  part  of  the  channel  of 
the  Missouri  river  at  that  time,  and  that  the  east  bank  of  the 
Missouri  river  at  that  time  was  west  of  the  center  line  of 
section  21.  That  the  so-called  Boyer  Lake  was  not  a  navigable 
body  of  water,  but  was  a  slough,  or  bayou,  into  which  the 
waters  of  the  Missouri  river  backed  in  time  of  high  stages, 
and  into  which  the  waters  of  the  Boyer  river  and  Pigeon 
creek  emptied  in  time  of  freshets.  That  said  low  slough  or 
bayou  gradually  was  filled  with  sediment  deposited  by  such 
backwaters  and  such  overflows,  and  accreted  to  the  lands 
bordering  thereon.  That  the  survey  in  question  was  made  at 
a  time  of  high  water,  as  is  shown  by  the  notes  of  the  en- 
gineers at  the  time,  and  at  a  time  when  this  bayou  was  filled 
with  backwater. 

These  conclusions  render  it  unnecessary  to  consider  some 
of  the  questions  which  have  been  argued. 

II.    In  1860  the  general  government  issued  to  the  state 
of  Iowa  its  patent  for  certain  lands  designated  as  swamp  or 
overflow  lands,  included  in  which  was  the  whole  of  section  22. 
1    WATEB8  •  title    Under  this  grant  there  was  selected  and  ap- 
nawSwe  "'*'*■     P^oved  by  the  Secretary  of  the  Interior,  352.90 
Btream.  acres  in  section  22,  being  that  part  of  the  sec- 

tion covered  by  the  particular  description  of  the  several  lots 
with  their  meander  boundaries,  and  not  in  terms  including 
that  part  designated  by  the  survey  of  1857  as  Boyer  Lake. 
Following  this  patent,  and  in  the  same  year,  the  state  of 
Iowa  issued  its  patent  to  PottaT^ttamie  county,  conveying 
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to  it  all  of  section  22 ;  and,  based  upon  such  prior  conveyances, 
the  defendants  and  their  grantors  became  the  owners  in  fee 
of  lots  1,  2,  3,  and  4.  In  1901  the  then  owners  of  lots  1  and  2 
in  section  22  obtained  in  the  superior  court  of  Council  Blufb 
a  decree  against  Pottawattamie  county,  the  grantee  of  the 
state,  and  also  against  the  owners  of  all  property  bounded 
on  the  old  bed  of  Boyer  Lake,  so-called,  quieting  and  con- 
firming in  them  the  title  to  that  part  of  the  old  bed  lying 
east  of  said  lots  1  and  2  si;nd  west  of  Pigeon  creek.  The 
state  was  not  a  party  to  these  proceedings.  It  is  not  claimed 
by  the  state  that  it  now  holds  title  to  any  part  of  the  real 
estate  by  virtue  of  the  patent  to  it  issued  by  the  United  States, 
for  whatever  right  and  title  it  then  received  was  fully  trans- 
ferred by  its  conveyance  to  Pottawattamie  county.  Its  right, 
if  any,  then,  must  depend  upon  the  claim  made  in  argument 
that,  the  stream  or  body  of  water  having  been  meandered, 
such  is  conclusive  that  the  stream  was  navigable  in  so  far  as 
navigability  affects  the  boundary  line  of  riparian  lands,  or  if 
it  was  in  fact  a  lake,  navigable  or  nonnavigable,  or  a  part  of 
the  Missouri  river,  or  a  temporary  body  of  water  not  proper 
to  have  been  meandered,  the  boundary  line  of  the  riparian 
owners  stops  at  high-water  mark,  or  the  meandered  line,  and 
that  the  state  in  the  exercise  of  its  sovereign  powers  has  the 
right  to  protect  for  the  people  the  land  not  thus  included. 

III.  The  patent  from  the  United  States  to  the  state  of 
Iowa  was  a  grant  to  the  state  of  lands  in  section  22,  designated 
as  swamp  or  overflow  lands;  and,  while  the  grant  in  terms 
covered  the  entire  section,  the  number  of  acres  named  cor- 
responded with  that  covered  by  the  areas  of  the  several  lots 
which  had  been  surveyed.  The  subsequent  patent  issued  by 
the  state  to  Pottawattamie  county  covered  all  of  section  22, 
with  other  lands,  and  contained  no  statement  by  way  of  lim- 
itation of  the  quantity  conveyed.  In  State  v.  Jones,  143  Iowa, 
408,  this  court  has  recognized  the  right  of  the  state  to  main- 
tain action  to  prevent  persons  without  title  from  exercis- 
ing a  proprietary  interest  over  a  lake  or  lake  bed,  the  theory 
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of  the  decision  being  that  the  title  to  the  bed  of  a  nonnavigable 
meandered  lake  does  not  pass  to  the  owners  of  platted  lands 
bordering  upon  it^  but,  in  the  absence  of  conveyance  by  patent, 
remains  in  the  general  government,  reserved  in  trust  for  all 
the  people  of  the  st^te  in  which  it  lies.  Upon  this  rule  plaintiff 
rests  its  right  to  sue.  The  reason  for  the  rule,  which  relates 
only  to  lakes,  is  given  as  being  to  preserve  to  the  people  the 
free  right  of  boating,  fishing,  and  the  like,  and  not  for  any 
use  or  benefit  which  might  be  had  of  the  lake  bed  when  free 
from  water.  But  when  the  land  has  emerged,  and  that  which 
was  designated  as  a  lake  has  passed  away  and  the  soil  is 
used  for  agriculture,  another  inquiry  arises.  In  such  case 
we  are  then  carried  back  to  the  original  patent  to  determine 
its  effect  upon  the  area  then  covered  by  water.  In  Foss  v. 
Johnstane,  158  Cal.  119  (110  Pac.  294),  it  is  held  that  **a 
government  patent  to  land,  bordering  on  a  nonnavigable 
pond,  which  expressly  declares  that  it  grants  lots  mentioned, 
and  that  they  contain  a  stated  number  of  acres,  which  is 
the  same  number  of  acres  mentioned  in  the  plat,  does  not 
show  an  intent  to  only  grant  the  stated  number  of  acres,  and 
to  make  the  meander  line  the  boundary,  since  it  is  the  practice 
of  the  government  in  diaposing  of  the  public  lands  to  meas- 
ure the  price  to  be  paid  by  the  quantity  of  upland  without 
making  any  charge  for  the  land  under  water.*'  The  same 
rule  is  stated  in  Hardin  v,  Jordan,  140  U.  S.  384  (11  Sup.  Ct. 
808,  838,  35  L.  Ed.  428).  In  many  states,  including  Cali- 
fornia, it  has  been  held  that  the  title  of  the  abutting  owners 
extends  to  the  center  of  the  lake,  and  the  cited  cases  were 
based  upon  that  rule ;  but  in  this  state  when  applied  to  lakes 
the  rule  is  different,  and  ownership  rights  are  limited  by  the 
meander  line,  but  not  so  as  to  nonnavigable  streams.  Wright 
V.  Council  Bluffs,  130  Iowa,  274;  State  v.  Thompson,  134 
Iowa,  25;  State  v.  Jones,  supra. 

But  this  body  of  water  was  not  a  lake;  it  received  its 
supply  not  from  subterranean  springs,  or  other  sources  which 
distinguish  a  lake  from  a  bayou  or  arm  of  a  large  stream, 
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but  was  a  bed  which  was  covered  by  overflow,  and  in  many 
respects,  because  of  what  may  be  termed  its  upper  inlet,  was 
for  the  time  part  of  a  running  stream,  and  properly  came 
with  the  government  designation  of  overflow  land,  and  there- 
fore presented  a  condition  analogous  to  that  considered  in  the 
Foss  and  Hardin  cases,  the  ownership  in  each  instance  reach- 
ing to  the  middle.  Recognizing  this  as  its  character,  we  think 
the  rule  in  the  Foss  case,  supra,  although  relating  to  a  pond 
in  which  the  right  of  ownership  of  the  bed  differed  from 
the  rule  in  Iowa  is  the  true  guide  as  to  the  effect  to  place 
upon  the  conveyance  made  by  the  United  States  in  its  patent. 
In  the  subsequent  patent  made  by  the  state  of  Iowa  to  Potta- 
wattamie county  the  conveyance  covered  the  whole  of  section 
22  without  reservation.  The  whole  of  that  section  passed  to 
the^ state  under  the  federal  patent,  and  its  later  conveyance 
passed  the  full  title  to  Pottawattamie  county.  It  is  not  a 
ease  where  by  reason  of  want  of  conveyance,  there  is  an  im- 
plied reservation  by  the  United  States  in  trust  for  the  people 
of  the  state,  but  one  in  which  there  was  no  reserved  title 
but  a  conveyance  of  all.  We  are  of  opinion  that  the  state  of 
Iowa  has  no  such  interest  in  the  lands  as  entitled  it  to  main- 
tain this  action.  We  might  well  rest  our  decision  at  this 
point;  but  in  the  interest  of  settled  titles  we  deem  it  proper 
to  go  farther. 

IV.  The  fact  that  a  body  of  water  has  been  meandered, 
in  surveys  made  under  the  authority  of  the  United  States 
government,  and  under  instructions  from  its  proper  depart- 
«    „  ^      ment  to  thus  meander  navigable  streams,  has 

2 .   Samb  :  meander  ^  ' 

riRMs  :^*accre-"    ^^^^  often  held  to  be  conclusive  as  to  its 
tione.  navigability,  so  far  as  the  rights  of  riparian 

owners  are  concerned ;  but  this  relates,  not  to  the  question  of 
navigability  in  fact,  but  to  the  meander  lines  which  are  es- 
tablished as  boundaries,  and  which  control  as  to  sales  made 
in  accordance  with  such  boundaries.  Park  Commissioners  v, 
Ta/ylor,  133  Iowa,  458,  and,  as  applied  to  meandered  lakes, 
Staie  V,  Jones,  supra.    But  the  meander  line  thus  run  does 
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not,  in  a  strict  and  conclusive  sense,  constitute  a  boundary 
line,  for  beyond  it  the  riparian  owner  has  such  rights  of 
ownership  in  the  lands  as  result  from  accretion.  Berry 
v.  Hoogendoom,  133  Iowa,  437.  < 

Besting  upon  the  condusiofi  that  the  body  of  water  desig- 
nated as  Boyer  Lake  never  was  a  lake  but  was  caused  by  the 
flow  of  the  Boyer  river  and  smaller  upper  streams,  and  by 

waters  from  the  Missouri  river  of  which  it  was 
an  arm,  we  exclude  from  necessary  considera- 
tion the  question  of  rights  under  the  law  arising  from  the 
emergence  of  and  title  to  lake  beds,  and  turn  to  the  question 
of  the  right  to  accretions  and  reliction  on  meandered  nonnavi- 
gable  streams,  for  such  we  hold  the  present  record  shows  Boyer 
Lake  to  have  been.  That  the  adjoining  proprietor  has  such 
rights  in  the  case  of  navigable  streams  is  a  rule  so  well  settled 
as  to  be  beyond  cimtroversy.  Berry  v.  Hoogendoom,  supra; 
Stem  V.  Fountain,  112  Iowa,  96. 

If  the  stream  be  nonnavigable,  it  is  the  rule  that  adjoining 
proprietors  hold  to  its  thread  or  center,  and  of  course  be- 
come entitled  to  all  that  may  be  added  to  the  land  by  accre- 
tions, or  otherwise  within  that  limit.     Noyes  v,  Collins,  92 
Iowa,  568 ;  Moffefi  v.  Brewer,  1  G.  Greene,  348 ;  5  Cyc.  897. 
It  clearly  appears  from  the  evidence  that  by  the  change 
in  the  course  of  Boyer  river  the  land  in  question  no  longer 
served  as  the  channel  for  a  running  stream,  if  it  ever  had 
4    sucB-  action     ^^^  Continuously  so,  and  that  there  was  a 
quit'^tfe  f  €8-     recession  of  the  waters,  leaving  the  land  in 
toppei.  pj^j.|.  uncovered,  and  by  later  freshets,  .over- 

flows, and  backwaters,  and  their  resulting  deposits  upon  the 
land  there  were  formed  accretions  to  the  lands  of  the  defend- 
ants. At  each  overflow  there  was  noticeable  deposit  of  soil, 
until  in  the  course  of  time  this  became  of  considerable  depth, 
gradually  lifting  its  surface  until  it  became  suitable  for  agri- 
culture, and  as  such  the  evidence  shows  has  been  used  by 
defendants  and  their  grantors  for  many  years  more  than  the 
period  fixed  as  barring  a  right  of  action  as  between  individ- 
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oals.  These  accretions  were  of  sach  character  as  to  come  quite 
within  the  rule  adopted  by  this  court  in  Coidthard  v.  Stevens, 
84  Iowa,  245.  ''The  terms  'alluvion,'  on  the  one  hand,  and 
*grsidxxaV  and  'imperceptible'  accretion  on  the  other,  are  used 
by  writers  to  contradistinguish  a  sudden  disrupticm  of  a  piece 
of  ground  from  the  land  of  one  man  to  another,  which  may 
be  followed  and  identified,  from  that  increment  which  slowly 
or  rapidly  results  from  floods,  but  which  is  utterly  beyond  the 
power  of  identification." 

It  is  claimed  that  the  change  in  the  course  of  Boyer  river 
was  sudden,  and  that  there  was  not  such  a  gradual  recession 
of  the  waters  covering  this  land  as  to  bring  the  case  within 
the  rules  which  recognize  the  right  to  land  resulting  from  relic- 
tion, and  also  that  by  ditches  and  otherwise  the  defendants 
and  their  grantors  have  aided  the  discharge  of  the  water, 
which  was  therefore  not  from  natural  causes.  We  do  not  find 
in  the  evidence  that  which  would  justify  the  finding  that  the 
efforts  towards  drainage  materially  affected  the  original  cause 
which  resulted  in  opening  the  land  to  use,  or  the  rights  which 
had  arisen  because  of  such,  but  rather  were  after  the  cause 
had  affected  the  main  result,  and  the  drainage  means  em- 
ployed were  not  improper  as  an  aid  to  the  better  use  of  the 
land. 

While  the  original  change  in  the  course  of  Boyer  river 
was  sadden,  in  the  sense  that  its  flowage  was  by  obstructions 
and  other  causes  diverted  to  a  different  course,  thereby  re- 
lieving the  land  of  the  burden  occasioned  by  the  flow  over  it 
in  times  of  high  water,  the  evidence  shows  that  for  years  fol- 
lowing that  change,  by  the  backwater  of  the  Missouri  river 
and  the  freshet  water  of  other  small  streams  which  flowed 
into  the  old  Boyer  river  channel,  and  in  times  of  overflows, 
there  were  formed  the  soil  deposits  which  we  have  noted,  and 
this  was  gradual,  originally  commencing  at  the  north,  and 
moving  to  the  south,  continuing  over  a  period  of  many  years, 
and  resulting  in  such  building  of  the  soil  as  to  render  it  fit 
for  agriculture,  and  so  used,  as  testified  by  one  witness,  for 
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over  forty  years,  subject  to  the  annual  overflows  which  with 
the  passage  of  time  and  soil  deposits  affected  less  of  it  each 
year.  Other  witnesses  fix  the  time  of  occupancy  and  use  at 
less  than  forty  years,  but  the  lowest  is  much  in  excess  of  ten 
years.  These  facts  at  least  afforded  to  the  occupants  of  the 
lands  a  basis  for  Uieir  claim  of  right,  and  under  them  they 
for  many  years  asserted  ownership  of  this  land  without  pro- 
test or  hindrance. 

V.  Whatever  may  at  one  time  have  been  the  superior 
rights  of  others,  if  there  were  such,  under  this  state  of  facts 
it  is  quite  clear  that,  if  this  action  were  between  individuals, 

the  plaintiff  would  fail  as  against  the  plea  of 
'  tion?:' lac^ee^'    adverse  possession,  as  there  can  be  no  doubt 

that  for  a  period  longer  than  ten  years  the  de- 
fendants and  their  grantors  have  been  in  possession  of  this 
real  estate,  claiming  it  as  rights  resulting  from  accretion,  as 
well  as  under  their  conveyances — as  to  a  part  of  the  land  title 
being  quieted  by  them  as  against  Pottawattamie  county — and 
have  uijed  it  for  the  purposes*  of  husbandry,  and  made  improvt*- 
ments  by  way  of  fences.  While  it  is  the  general  rule  that  the 
statute  of  limitations  cannot  be  urged  against  the  sovereign, 
the  right  to  rely  upon  an  estoppel  by  acquiescence  and  the 
plea  of  laches  is  recognized  by  many  courts,  including  our 
own,  and  is  based  upon  principles  of  equity.  State  v,  Des 
Moines,  96  Iowa,  534;  State  of  loma  v.  Carr,  191  Fed.  257 
(112  C.  C.  A.  477) ;  State  of  Indiana  v.  Milk  (C.  C.)  11  Fed. 
389;  United  States  v.  McElroy  (C.  C.)  25  Fed.  804;  State  of 
Michigan  v.  Jaclcson,  69  Fed.  116  (16  C.  C.  A.  345). 

We  think  that  after  permitting  these  many  years  of 
uninterrupted  enjoyment  of  the  property  in  question,  under 
claim  of  right,  the  state,  had  it  the  right  to  sue,  should  not  now 
be  permitted  to  disturb  it;  but,  having  invoked  the  power  of 
a  court  of  equity  to  establish  its  rights,  it  should  be  bound  by 
the  rules  of  conscience  which  guide  its  chosen  forum.  We  hold 
that  it  may  not  now  assert  title  to  or  the  right  of  control 
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for  the  whole  people  of  this  real  estate,  and  that  the  decree 
of  the  trial  court  should  be  Affirmed. 

JjADD,  C.  J.,  and  Deemer  and  Oatnor,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  H.  D.  Kelly,  Appellant. 

Criminal  law:     mubder:     variance.     Under  an   indictment   charging 

1  defendant  with  having  killed  deceased  on  a  certain  date,  the  jury 
was  not  at  liberty  to  find  that  the  crime  was  committed  on  an- 
other date  within  the  statutory  period. 

Same:     special  finding:     presumption.     Where  the  undisputed  evi- 

2  dence  showed  that  defendant  killed  deceased  on  a  certain  date, 
as  charged  in  the  indictment,  it  will  be  assumed  from  the  affirma- 
tive answer  to  a  special  interrogatory,  as  to  whether  defendant 
was  insane  at  the  time  he  shot  and  killed  deceased,  that  the  crime 
w^s  committed  on  that  date. 

Same:     special  findino:     general  verdict:     oonfuct:     new  trial. 

3  A  general  verdict  of  guilty  and  also  an  affirmative  answer  to  a 
special  interrogatory  finding  defendant  insane  on  the  day  he  shot 
and  killed  deceased,  after  the  instruction  of  the  court  that  the  act 
was  not  excusable  if  defendant  was  able  to  control  his  acts  al- 
though he  might  have  been  mentally  unsound  to  some  degree,  pre 
sented  such  a  doubtful  finding  regarding  defendant's  sanity  at 
the  time  of  the  act  as  to  require  a  new  trial. 

,  Preston  J.  in  a  separate  opinion. 

Appeal  from  Polk  District  Court. — Hon.  Charles  S.  Brad- 

SHAW,  Judge. 

Tuesday,  January  20,  1914. 

* 

Indictment  for  murder  in  the  first  degree.  Special  de- 
fense, insanity.  Verdict  of  manslaughter  and  a  special  find- 
ing that  the  defendant  was  insane  at  the  time  of  the  commis- 
sion of  the  act.  Judgment  on  the  general  verdict.  Defendant 
appeals.    Revensed  on  the  ground  that  there  is  an  apparent 
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inconsistency  between  the  special  finding  of  the  jury  and  the 
general  verdict. — Reversed. 

Saunders  it  Siuari,  and  Mulvaney  dk  Mulvaney,  for  ap- 
pellant. 

Oeorge  Cosson,  Attorney  General,  John  Fletcher,  Afldst- 
ant  Attorney  General,  and  Thos.  Outhrie,  County  Attorney 
for  the  State. 

Oatnor,  J. — The  defendant  was  indioted  on  the  charge 
of  murder  in  the  first  degree  in  the  killing  of  one  Edward 
Sterzing  on  March  25,  1911.  The  defendant  having  entered 
a  plea  of  not  guilty,  the  cause  was  tried  and  submitted  to  a 
jury,  and  the  jury  returned  a  verdict  finding  the  defendant 
guilty  of  manslaughter. 

The  defendant  interposed  as  defense  that  at  the  time  of 
the  killing  of  Edward  Sterzing  he  was  insane ;  that  such  in- 
sanity was  superinduced  by  the  long  and  continued  use  of 
intoxicating  liquors,  drugs,  and  narcotics. 

There  was  no  claim  made  by  the  defendant  that  he  did 
not  shoot  and  kill  Edward  Sterzing,  and  this  element  of  the 
charge  in  the  indictment  was  not  controverted,  but  was  con- 
clusively established  by  the  evidence. 

The  court  submitted,  with  its  instructions,  the  following 
special  interrogatory:  **Do  you  find  that  the  defendant,  H. 
D.  Kelly,  was  insane  on  the  25th  day  of  March,  1911,  when 
it  is  charged  that  he  shot  and  killed  Edward  Sterzing  f 
The  jury  answered,  '*Yes." 

Upon  the  return  of  the  verdict,  the  defendant  moved  ror 
a  judgment  upon  the  special  finding,  notwithstanding  the 
general  verdict.  This  motion  was  overruled,  and  judgment 
pronounced  on  the  general  verdict. 

There  is  no  room  for  even  a  suggestion,  such  as  is  made 
by  counsel  for  the  state,  **that  the  jury  in  determining  the 
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guilt  or  innocence  of  the  defendant  were  not  limited  to  the 

25th  day  of  March,  1911,  but  could  have  foUnd 
LAW :  murder :    the  Crime  was  committed  at  any  date  within 

the  statutory  period."  It  is  urged  that  the 
charge  in  the  indictment  was  not  the  test  as  to  the  time  of  the 
commission  of  the  act,  and  therefore  a  finding  that  he  was 
insane  on  the  25th  day  of  March  did  not  necessarily  deter- 
mine that  he  was  insane  at  the  time  the  shot  was  fired.  The 
charge  in  the  indictment  was  that  the  shot  that  killed  Edward 
Sterzing,  was  fired  by  the  defendant  on  the  25th  day  of  March. 
All  the  evidence,  without  exception,  supports  the  charge  that 
the  shot  was  fired  at  that  time.  We  must  therefore  assume, 
in  the  consideration  of  this  case,  not  only  that  he  was  charged 
with  having  shot  Edward  Sterzing  on  the  25th  day  of  March, 
but  also. that  the  jury,  following  the  evidence,  so  found. 

The  special  interrogatory  submitted  to  the  jury,  not 
only  requests  them  to  state  whether  or  not  he  was  insane 
on  the  25th  day  of  March,  1911,  but  reaches,  in  its  inquiry 

the  very  time  at  which  the  shot  was  fired, 
flndini :"^re-"    'It  is  to  bc  presumed  that  the  court  did  not 

submit  the  interrogatory  except  for  the  in- 
formation of  the  court  upon  the  issue  tendered,  and  for  the 
purpose  of  enabling  the  court  to  know  what  the  jury's  find- 
ing was  upon  that  issue.  The  insanity  of  the  defendant  at 
any  other  time  was  not  material,  and  a  finding  as  to  that 
would  not  be  helpful  to  the  court  in  determining  what  its 
duty  was  to  the  state  and  to  the  defendant.  The  court  had 
very  explicitly  and  definitely  defined  to  the  jury  that  insan- 
ity, its  character  and  degree,  which  relieves  from  criminal 
responsibility.  The  court  had  clearly  differentiated  between 
that  and  voluntary  intoxication,  and  the  jury  were  warned 
not  to  confuse  insanity  with  intoxication.  The  court  clearly 
and  definitely  directed  the  jury's  attention  to  the  difference 
between  insanity  and  passion  or  revenge,  and  pointed  out 
to  them,  in  unmistakable  terms,  the  difference  between  the 
criminality  of  an  act  when  the  act  is  the  direct  result  or 
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offspring  of  insanity  and  where  the  act  is  the  result  or  off-^ 
spring  of  passion  or  revenge,  and  said  to  the  jury,  in  language 
that  could  not  be  misunderstood,  that  passion  or  revenge,  even 
though  it  had  gained  control  of  the  person  to  such  an  extent 
that  reason  was  driven  from  its  seat,  would  not  constitute 
such  insanity  as  would  excuse  one  in  the  commission  of  an 
act  which  otherwise  would  be  criminal.  ^ 

The  interrogatory  propounded  by  the  court  was  sub- 
mitted to  the  jury  for  the  purpose  of  ascertaining  from  them 
what  their  finding  was  upon  the  defense  interposed.  This 
was  evidently  the  purpose  of  the  court  in  submitting  the  in- 
terrogatory. It  was  evidently  submitted  to  the  jury  for  the 
purpose  of  ascertaining  from  them  a  definite  answer  or 
finding  upon  this  issue.  The  issue  for  the  jury  to  deter- 
mine, and  to  which  this  question  was  directed  was:  **Was 
the  defendant  insane  at  the  time  he  shot  Edward  Sterzingf " 
The  jury  answered:  ''The  defendant  was  insane  at  the  time 
he  shot  Edward  Sterzing."  The  plea  was  that  he  was  then 
insane,  and  the  evidence  was  offered  to  support  this  plea.  It 
was  a  material  issue,  and  one  which  the  jury  were  required 
to  pass  upon  and  determine  before  they  could  reach  a  final 
conclusion  upon  the  question  of  his  guilt  or  innocence  of  the 
charge  made  against  him.  It  would  appear  to  the  writer  of 
this  opinion  that  it  should  be  assumed  that  the  jury  under- 
stood that  the  interrogatory  called  for  a  finding  upon  the 
issue  of  his  insanity  as  involving  the  criminality  of  the  act 
charged.  It  would  not  appear  to  the  writer  that  the  jury 
understood  that  the  court  was  submitting  to  them  an  idle 
question,  an  answer  to  which,  affirmative  or  negative,  would 
not  be  determinative  of  the  issue. 

The  court,  in  one  of  its  instructions  said  to  the  jury,  in 
substance,  the  defendant  interposes  as  one  of  his  pleas  that  he 
was  insane  at  the  time  of  the  commission  of  the  act  charged 
against  him,  and  the  court  said  that  such  a  plea,  if  proven, 
is  a  complete  excuse  for  the  crime  charged,  and  each  and 
every  offense  included  therein,  and  this  is  true  regardless  of 


46  State  v.  Kelly.  [164  Iowa 

Y^hai  caused  the  insanity.  ''It  is  not  necessary,  in  order  to 
acquit,  that  the  evidence  on  the  subject  of  insanity  satisfy  you 
beyond  a  reasonable  doubt  that  the  defendant  was  insane.  It 
is  sufficient  if,  upon  consideration  of  all  the  evidence,  you 
are  reasonably  satisfied  that  he  was  then  insane  at  the  time 
of  the  commission  of  the  act."  This  was  the  law  of  the  case 
as  it  was  given  to  the  jury. 

Upon  what  rational  hypothesis  the  jury  could  have  found, 
under  the  law  as  given  to  them  by  the  courts  and  the  evidence 
as  submitted  to  them,  that  the  defendant  was  insane  at  the 

time    that    he    committed    the    act    charged 

'  3 .   Sami  :  special  •      .    v  •  -t        j.  •     •      n 

flndiDK:  Ken-      agaiust  him,  and  yet  was  criminally  respon- 

eral  verdict:  .,  ,     -        ,  .     .  <*    i  ^    ^, 

conflict :  new      sible  f Or  the  commissiou  of  the  act,  the  writer 

trial. 

of  this  opinion  is  unable  to  determine.  It 
must  be  borne  in  mind  that  practically  all  the  evidence  was 
.introduced  on  this  issue.  The  question  of  defendant's  crim- 
inality at  every  stage  of  the  case  was  challenged  upon  this 
ground.  A  majority  of  the  court,  however,  is  of  the  opinion 
that  neither  the  question  nor  the  answer  presented  the  mat- 
ter to  the  jury  so  that  it  can  be  said  therefrom  that  the  jury 
affirmatively  found  that,  though  insane,  his  insanity  had 
reached  the  point  where  he  was  legally  excused  from  crimi- 
nal responsibility  for  his  act;  that  even  though  insane,  he 
would  not  be  excused  if  he  was  then  able  to  control  his  acts 
if  he  desired  to  do  so,  and,  even  though  insane,  he  would  not 
be  excused  unless  the  act  charged  against  him  was  the  im- 
mediate offspring  of  such  insanity;  that  the  question  pro- 
pounded by  the  court,  and  answered  by  the  jury,  did  not 
meet  that  instruction  given  by  the  court  to  the  jury,  in  which 
the  court  said:  ''It  should  appear,  not  only  that  the  accused 
was  insane,  but  also  that  the  act  for  which  he  was  indicted 
was  the  direct  offspring  of  such  insanity." 

The  court,  charging,  the  jury  upon  the  question  of  in- 
sanity, said: 

The  nature,   character,  and  degree  of  insanity  which 
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exonerates  a  person  from  criminal  responsibility  is  not  easily 
explained  or  understood.  It  is  not  necessary  that  it  be 
shown  by  the  evidence  that  the  defendant,  at  the  time  of  the 
commission  of  the  act,  if  he  did  commit  it,  did  not  know 
right  from  wrong  as  to  his  acts  in  general.  The  inquiry  must 
be  directed  to  the  act  charged. 

If  you  find  from  the  evidence  that  the  defendant  shot 
and  killed  Edward  Sterzing,  and  that  the  defendant's  act  in 
shooting  Edward  Sterzing  was  caused  by  mental  disease  or 
unsoundness,  which  dethroned  his  reason  and  judgment  with 
respect  to  that  act,  which  destroyed  his  power  to  rationally 
comprehend  the  nature  and  consequence  of  the  act,  and  which, 
overpowering  his  wiU,  inevitably  forced  him  to  its  commis- 
sion, then  he  is  not,  in  law,  guilty  of  any  crime,  and  your 
verdict  should  be,  *  Not  guilty,  on  the  ground  of  insanity. ' 

It  is  not  necessary  that  it  should  be  shown  that  the 
defendant  was  insane  at  all  times,  or  for  some  particular  or 
considerable  length  of  time.  It  is  sufficient  to  excuse  him, 
if  he  was  insane  at  the  time  of  doing  the  act  complained  of, 
if  such  insanity  caused  said  act ;  but  he  would  not  be  excused 
if  he  was  able  at  that  particidar  time,  to  control  his  acts, 
had  he  desired  to  do  so,  even  though  he  might  have  been, 
in  some  degree,  unsound  mentally. 

In  other  words,  it  should  appear  not  only  that  the  mind 
of  the  accused  was  insane,  but  also  that  the  act  for  which 
he  was  indicted  was  the  direct  offspring  of  such  insanity. 
This  being  shown  he  ceases  to  be  responsible  for  the  act, 
but  not  othenvise. 

In  the  event  that  you  acquit  the  defendant,  on  the  ground 
of  insanity,  the  statute  requires  that  you  state  that  fact  in 
your  verdict. 

From  these  instructions  it  is  contended  that  the  jury 
were  told  in  effect,  and  properly  so,  that  they  might  find  that 
the  defendant  was  insane  in  some  degree,  and  still  be  account- 
able; that  he  could  not  be  convicted  unless  he  was  insane  to 
such  a  degree  as  to  be  not  responsible,  as  defined  in  these 
instructions;  that,  the  jury  having  these  instructions  before 
their  minds,  the  presumption  is  that  they  followed  them; 
that  the  answer  to  this  special  finding  and  the  general  ver- 
dict do  not  clearly  show  what  the  real  purport  and  meaning 
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of  the  jury's  answer  is  upon  this  question;  what  the  finding 
of  the  jury  was  upon  the  ultimate  question  of  criminality. 

It  is  suggested  that  by  their  finding  they  determined  that 
he  was  insane  in  some  degree,  but  not  affirmatively  that  his 
insanity  had  reached  that  degree  which  rendered  hiln  crimi- 
nally irresponsible.  The  general  verdict  suggests  that,  though 
insane,  his  insanity  had  not  reached  that  degree  that  ren- 
dered him  irresponsible. 

It  is  claimed  that  the  purpose  of  the  court  in  submitting 
the  interrogatory  was  evidently  intended  to  secure  a  finding 
from  the  jury  of  the  defendant's  insanity  as  affecting  his  re- 
sponsibility for  the  crime,  but  the  form  of  the  interrogatory 
does  not  reach  the  full  matter,  and  leaves  the  mind  in  doubt 
as  to  what  the  jury's  finding  was  upon  this  issue.  The  ques- 
tion is  not  so  much  what  the  court  intended  by  the  interroga- 
tory, as  it  is  the  intention  and  meaning  of  the  jury  as  shown 
by  their  two  findings. 

The  jury  by  their  verdict  may  have  found  that  he  was 
guilty  of  having  taken  the  life  of  Edward  Sterzing,  and  by 
the  answer  to  the  special  interrogatory  found  that  he  was 
insane,  and  therefore  not  criminally  responsible.  The  jury 
found  the  defendant  guilty  of  manslaughter.  Manslaughter 
is  the  unlawful  killing  of  a  human  being  without  malice  or 
forethought.  The  killing  of  a  human  being,  under  the  cir- 
cumstances disclosed  in  this  case,  by  one  not  insane,  would 
unquestionably  be  not  less  than  manslaughter. 

The  question  as  propounded  to  the  jury,  touching  the 
insanity  of  the  defendant,  involved  only  his  criminal  respon- 
sibility for  the  act.  It  is  therefore,  in  the  judgment  of  the 
majority  of  this  court,  a  question  of  doubt  as  to  what  the 
jury  really  found  by  their  two  verdicts  touching  the  real 
issue  upon  which  they  were  required  to  pass.  This  doubt 
ought  to  be,  and  is,  resolved  in  favor  of  the  defendant. 

We  think  the  court  erred  in  pronouncing  judgment  upon 
the  general  verdict,  and  that  the  defendant's  motion  for  a 
new  trial  should  have  been  sustained.    Th«  case  is  therefore 
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reversed  and  remanded. — Reversed  and  Remanded.    All  the 
Justices  concur. 

Pbeston,  J.  (for  himself). — ^As  I  understand  the  record, 
the  interrogatory  was  given  at  the  request  of  the  defendant. 
The  mistake  of  the  trial  court  was  in  submitting  it  in  the  form 
in  which  it  was  given.  If  given  at  all,  it  should  have  been  as 
to  whether  defendant  was  insane  to  such  a  degree  as  to  absolve 
him  from  responsibility  for  the  act.  There  is  an  apparent 
conflict  between  the  general  and  the  special  verdict,  though, 
for  myself,  I  think  they  can  be  harmonized.  The  majority 
believe  the  best  way  out  of  the  difficulty  is  to  send  the  case 
back  for  another  trial.  Under  the  circumstances,  I  do  not 
seriously  object  to  this,  though  I  am  of  opinion  that  the  judg- 
ment could  be  properly  affirmed  for  two  reasons :  First.  The 
evidence  was  such  that  the  jury  could  have  found  that  de- 
fendant was  sane  and  responsible,  or  insane  and  not  account- 
able, or  they  could  have  found  that  he  was  insane  to  some 
extent,  but  that  he  was  nevertheless  responsible  for  his  act 
in  killing  deceased.  Some  of  his  own  witnesses  testified  that 
he  was  insane  to  some  extent,  but  would  not  say  that  he  was 
insane  to  the  extent  that  he  would  not  be  accountable.  Sec- 
ond. As  between  the  two  verdicts,  the  general  verdict  con- 
trols. 

In  civil  cases,  the  provisions  of  the  statute  as  to  special 
findings  and  special  verdicts  are  found  in  sections  3727,  3728, 
and  3778.  Section  3728  provides  that  when  the  special  find- 
ing is  inconsistent  with  the  general  verdict,  the  former  con- 
trols. The  statute  does  not  so  provide  in  criminal  cases  (sec- 
tion 5405) ;  but,  in  the  absence  of  statute,  such  seems  to  be 
the  rule.  Clementson,  Special  Verdicts,  126.  There  is  some 
difference  between  a  special  verdict  and  a  special  finding, 
which  will  not  be  now  noticed. 

Before  the  special  finding  shall  control,  it  must  be  in- 
consistent with  the  general  verdict,  and  so  clearly  so  as  that 

it  cannot  be  reconciled  with  it.     Every  presumption  is  in 
Vol.  164  lA.— 4 
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favor  of  the  general  verdict,  and  the  special  finding  most  be 
made  to  harmonize  with  it  if  it  ia  possible  to  do  so.  Clement* 
son^  Special  Verdicts,  131-134;  Bonham  v.  Ins.  Co.,  25  Iowa, 
328;  BiUs  V.  Otiumwa,  35  Iowa,  110;  MUcheU  v.  Joyce,  76 
Iowa,  449 ;  Johnson  v.  Miller,  82  Iowa,  693 ;  Morrow  v.  Bone- 
brake,  84  Kan.  724  (115  Pac.  585,  34  L.  B.  A.  (N.  S.)  1147). ; 
WaUenburg  r.  RaUway,  86  Neb.  642  (126  N.  W.  289,  37  L. 
B.  A.  (N.  S.)  135). 

For  the  reasons  before  given,  I  think  under  the  evidence 
the  special  verdict  in  this  case  can  be  harmonized  with  the 
general  verdict.  It  is  clear  the  jury  did  not  intend  to  acquit 
on  the  ground  of  insanity,  or  on  any  other  ground. 


Hickman  and  Wells,  Appellees,  v.  Anna  McDonald  and  J. 

A.  Bradford,  Appellants. 


Contracts  of  infants:     necessities:     attobket's  sebvices:     settle- 

1  KENT  OF  SUIT.  Assuming  that  the  contract  of  a  minor  for  legal 
services  is  a  contract  for  necessities,  within  the  meaning  of  the 
statute,  the  character  of  the  obligation  is  not  affected  by  the  fact 
that  the  attorney  also  acts  as  agent  in  a  settlement  of  the  con- 
troversy. Thus  the  settlement  of  a  suit  for  seduction,  which  was 
ratiiied  both  by  the  minor  and  her  father  as  next  friend,  was  a 
contract  for  necessities  by  which  the  minor  was  boand. 

Same:     attorney's  services:    reasonable  value.    Although  a  minor, 

2  as  an  abstract  proposition,  may  only  be  liable  for  the  reasonable 
value  of  an  attorney's  services,  that  fact  will  not  relieve  against 
a  contract  liability  therefor,  where  the  evidence  shows  that  the  rea- 

\     sonable  value  and  the  contract  amount  are  the  same. 

Same:     attorney's  lien:    reoovcry.    Where  attorneys  were  employed 

3  'Upon  a  contingent  fee  dependent  upon  the  amount  collected,  and 
secured  a  settlement  of  the  claim  taking  a  note  and  mortgage  as 
security  payable  to  their  client,  but  retained  the  possession  thereof 
and  claimed  a  lien  thereon,  a  subsequent  compromise  settlement  be- 
tween the  mortgagor  and  their  client. would  not  affect  their  right 
to  recover  on  the  security  to  the  extent  of  their  interest. 
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Same:  attobnbt  and  client:  rbpbxsentation  op  pabtiks  with  ao- 
4  VERSE  INTERESTS.  Plaintiffs  were  employed  to  prosecute  an  action 
for  seduction  and  obtained  a  settlement,  taking  a  note  and  mort- 
gage SB  security.  Subsequently  they  brought  suit  to  foreclose 
the  mortgage  and  establish  their  lien  for  services,  making  their 
client  and  the  mortgagor  defendants.  Their  client  answered  plead- 
ing her  minority  at  the  time  of  the  settlement,  and  that  upon 
reaching  majority  she  disaffirmed  the  contract  and  repudiated,  the 
settlement.  The  mortgagor  pleaded  the  same  facts  and  also  fraud 
in  obtaining  the  settlement,  and  that  a  subsequent  settlement  was 
made  with  the  seduced  girl.  Both  defenses  were  made  solely  in  the 
interest  of  the  mortgagor.  Held,  that  the  same  attorneys  ought 
not  to  have  represented  both  the  defendants,  as  their  interests  were 
adverse,  and  under  the  issuea  as  made  the  court  was  powerless  to 
protect  the  rights  of  the  girl. 

Appeal  from  Lucas  District  Court, — Hon.  C.  W.  VERMiiiLiON, 

Judge. 

Saturday,  February  14,  1914. 

Suit  in  equity  to  establish  a  lien  for  attorneys'  fees  upon 
a  certain  note  and  mortgage  executed  by  the  defendant  Brad- 
ford to  the  defendant  Anna  McDonald  and  to  foreclose  the 
mortgage  to  the  extent  of  plaintiffs'  interest  therein.  There 
was  a  decree  for  the  plaintiffs,  and  defendants  appeal. — 
Affirmed. 

W.  W.  Bulman,  for  appellant. 
Hickman  &  Wells ^  pro  se. 

* 

Evans,  J. — The  facts  in  this  case  are  not  materially  in 
dispute.  The  plaintiffs  are  attorneys.  In  August,  1911, 
they  were  employed  by  the  defendant  Anna  McDonald  and 
by  her  father  in  her  behalf  to  prosecute  an  action  for  seduc- 
tion against  the  defendant  Bradford.  An  agreement  was 
entered  into  whereby  they  were  to  take  a  contingent  fee  and 
were  to  receive  **  one-half  of  whatever  they  may  collect  by  suit 
or  otherwise  as  they  deem  best.    If  they  collect  nothing,  they 
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are  to  get  nothing."  At  that  time  the  defendant  was  con- 
fined to  her  bed  in  confinement  and  was  a  minor,  and  did 
not  attain  her  majority  until  October  following.  A  suit  was 
begun  in  her  behalf  by  her  father  as  her  next  friend  and  by 
the  plaintiffs  as  her  attorneys.  Defendant  Bradford  was 
supposed  to  be  about  to  depart  from  the  county.  His  only 
property  consisted  of  one-sixth  interest  in  eighty  acres  of 
land,  worth  about  $700.  Having  placed  an  original  notice  in 
the  hands  of  the  sheriff  for  service,  one  member  of  the  firm 
went  with  the  sheriff  for  the  service  thereof.  He  entered  into 
a  settlement  with  Bradford  on  behalf  of  his  client  for  $600  and 
took  his  note  therefor  payable  to  his  client  and  secured  by  a 
mortgage  on  all  of  Bradford's  property.  The  settlement  thus 
obtained  was  immediately  reported  to  the  client  and  to  her 
father.  The  defendant  McDonald  at  this  point  denies  that  she 
approved  the  settlement.  We  are  satisfied,  however,  from 
the  evidence  beyond  a  reasonable  doubt  that  both  she  and 
her  father  did  approve  it  heartily.  On  October  7th  follow- 
ing, being  the  day  upon  which  the  defendant  McDonald  at- 
tained her  majority,  she  served  upon  the  plaintiffs  a  written 
notice  of  disaffirmance  of  her  contract  on  the  ground  of  her 
minority.  By  the  same  notice  she  repudiated  also  the  con- 
tract of  settlement  entered  into  with  Bradford  on  the  ground 
that  it  was  unauthorized.  The  note  and  mortgage  being  at  all 
times  in  the  possession  of  the  plaintiffs,  they  brought  this 
action  to  establish  and  enforce  their  lien  thereon.  Both 
defendants  appeared  thereto  by  the  same  attorney.  They 
filed  separate  answers.  The  answer  of  the  defendant  Mc- 
Donald pleaded  her  minority  and  her  disafSrmance  and  her 
repudiation  of  the  settlement  as  unauthorized.  The  answer 
of  the  defendant  Bradford  adopted  that  of  his  codefendant, 
and  further  pleaded  that  the  settlement  was  obtained  by 
false  and  fraudulent  statements,  and  that  he  had  since  fully 
settled  and  compromised  the  claim  with  his  co-defendant. 
It  appears  in  the  evidence  that  the  defendant  Anna  Mc- 
Donald had  received  from  Bradford  the  sum  of  $105  and 
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that  she  wanted  no  more.  The  defense  of  both  defendants 
appears  to  bttve  been  made  in  the  interest  of  Bradford  alone. 
I.  Sectmi  3189  of  tte  Code  provides:  ''A  minor  is 
bound  not  only  1^  contracts  for  neeeasaries,  bnt  also  by  his 
other  contract^  unless  he  disaffirms  them  within  a  reasonable 
«    ^  time  after  he  attains  his  majority,  and  restores 

1,  CONTBACTB  OF  *     "^  ' 

nwiramief  ^  ^^  othcT  party  all  money  or  property 
lewr^tti?'^'  received  by  him  by  virtue  of  the  contract, 
meot  of  wut  ^^^  remaining  within  his  control  at  any  time 
after  his  attaining  his  majority,  except  as  otherwise  pro- 
vided." The  first  question  that  naturally  arises  is  whether 
legal  service  in  such  a  case  as  here  presented  is  a  necessity 
within  the  meaning  of  the  statute.  The  question  is  one 
which  we  have  never  passed  upon  in  this  state.  For  the 
purpose  of  this  case  the  defendants'  counsel  concedes  the 
legal  proposition  and  concedes  that  legal  service  and  advice 
in  a  seduction  case  is  a  necessity  within  the  meaning  of  the 
statute.  Accepting  this  concession  as  suf^cient  for  our  pres- 
ent purposes,  we  need  not  pass  upon  the  question  further  than 
to  note  that  the  concession  made  is  in  accord  with  the  hold- 
ing in  many  other  jurisdictions.  Munson  v.  Washband,  31 
Conn.  303  (83  Am.  Dec.  151) ;  Epperson  v.  Nugent,  57 
Miss.  45  (34  Am.  Bep.  434) ;  Anding  v.  Levy,  57  Miss.  55 
(34  Am.  Bep.  435) ;  Barker  v.  Hibbard,  54  N.  H.  539  (20 
Am.  Rep.  160) ;  Crafts  v.  Carr,  24  R.  I.  397  (53  Atl.  275, 
60  L.  R.  A.  128,  96  Am.  St.  Rep.  721).  It  is  the  conten- 
tion of  appellant,  however,  that  this  attribute  of  necessity 
cannot  apply  to  a  mere  contract  of  agency,  and  that  the 
plaintiffs  acted  as  agents  only,  and  not  as  attorneys,  in 
making  the  settlement  with  Bradford.  That  the  plaintiffs 
acted  as  agents  is  doubtless  true,  but  they  were  agents  in 
the  sense  that  all  attorneys  are  agents  for  their  clients 
within  the  scope  of  their  authority.  An  attorney  is  neces- 
sarily an  agent.  Agency  inheres  in  his  relation  to  his  client. 
The  plaintiffs  were  not  divested  of  their  character  as  attor- 
neys, nor  did  they  terminate  their  relationship  as  such,  by 
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reason  of  their  attempt  to  accomplish  a  settlement.  Granted 
that  they  could  not  compromise  their  client's  claim  without 
express  authority,  they  were  bound  nevertheless  to  serve  the 
interest  of  their  client  to  the  best  of  their  ability,  even  to 
recommending  a  settlement,  whether  authorized  to  make  it 
or  not  If  they  made  a  settlement  in  excess  of  their  authority, 
the  election  rested  with  the  client  whether  to  repudiate  or 
to  ratify.  As  already  indicated,  the  settlement  in  this  case 
was  ratified  both  by  the  minor  and  by  her  father  as  next 
friend,  and  this  disposes  of  the  claim  made  in  appellants' 
argument  that  the  contract  of  settlement  was  repudiated  as 
being  unauthorized. 

II.  It  is  urged  that,  even  though  the  minor  was  bound 
for  the  services  of  her  sttomejB  as  for  necessities,  she  was 
bound  only  for  the  reasonable  value  of  such  services,  regard- 
2.  SAME :  attor-      l^ss  of  any  contract  for  a  larger  amount.    As 

reasonaw?*^*    an  abstract  proposition,  there  is  much  to  be 
^*"®'  said  in  support  of  this  contention.     In  this 

oase,  however,  the  undisputed  evidence  shows  the  reasonable 
value  of  the  services  to  be  the  same  amount  as  that  deter- 
mined by  the  contract.  This  state  of  the  record,  being  con- 
ceded by  appellants,  leaves  nothing  to  argue  on  the  abstract 
proposition. 

III.  It  is  urged  on  behalf  of  appellant  Bradford  that 
the  agreement  between  the  plaintiffs  and  their  client  could 
not  be  binding  upon  him  and  that  he  could  not  thereby  be 

8    B.U.-  .ttor      P««l"^«<i  ^"^  maintaining  his  defenses  to 
ney*B  lien :         the  notes  and  mortgage.    This  contention  may 

recovery. 

also  be  conceded,  but  it  avails  little  to  such 
appellant.  No  evidence  was  offered  in  support  of  the  defense 
of  fraud.  The  notes  and  mortgage  were  therefore  valid  as 
against  him.  The  defense  of  payment  is  proved  to  the  ex- 
tent of  $105.  Whether  such  payment  could  be  deemed  a 
compromise  in  a  legal  sense  is  a  different  question.  It  does 
not  appear  from  the  evidence  that  there  was  any  infirmity  in 
the  paper  or  that  there  was  any  dispute  concerning  the  same 
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between  the  two  defendants.  All  that  appears  is  that  she 
volantarily  relinquished  her  rights  against  him  because  of 
her  affection  for  him.  Having  reached  her  majority,  it  was 
doubtless  competent  for  her  to  waive  her  rights  and  to  ac- 
cept less  than  her  due.  But  the  plaintiffs  had  a  lien  upon 
the  paper  in  their  possession  and  this  could  not  be  defeated 
through  any  mere  surrender  by  the  client.  So  far  there- 
fore as  it  was  in  the  power  of  Anna  McDonald  to  surrender 
the  notes  and  mortgage  to  the  defendant  Bradford,  he  has 
obtained  the  benefit  of  such  surrender.  The  trial  court 
awarded  a  decree  against  him,  only  for  the  amount  due  the 
plaintiffs,  and  not  for  the  amount  which  would  otherwise  b» 
due  to  Anna  McDonald. 

IV.    The  position  of  Anna  McDonald  in  this  case  is 

unique  and  unusual  and  ought  not  to  pass  unobserved  by  us. 

An  answer  was  filed  in  her  behalf  which  serves  no  function 

4.  SAV9*  attor-      beneficial  to  her.  Such  answer  serves  no  inter- 

relprlSntatiSi '   est  except  that  of  Bradford.    She  testified  to 

adTme^nter^    her  affection  for  him  and  that  she  expected  to 


marry  him.  This  was  the  reason  for  her  sur- 
render of  her  rights  and  it  was  not  discreditable  to  her.  The 
trial  herein  was  had  more  than  one  year  after  she  had  at- 
tained her  majority.  The  plans  for  the  marriage  were  still 
open  and  without  date.  The  stipulation  of  settlement  between 
her  and  Bradford  is  in  the  record  before  us.  Its  terms  afford 
no  protection  to  her.  They  were  drawn  in  the  interest  of 
Bradford  alone.  Perhaps  this  statement  is  too  sweeping. 
Bradford  does  agree  therein  to  pay  her  doctor's  bill  and  nurse 
hire  and  to  pay  her  for  three  months'  loss  of  time  at  $3  per 
week  and  an  estimated  doctor's  bill  for  future  attendance  in 
the  sum  of  $35.  This  was  entered  into  on  the  day  the  young 
mother  attained  her  majority.  The  expected  marriage,  the 
manifestly  controlling  consideration  for  her  surrender  of  her 
rights  under  the  mortgage,  is  not  mentioned  therein.  Older 
heads  than  hers  will  shake  with  suspicion  that  she  has  been 
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twice  deceived  and  that  her  codefendant  has  used  her  affea- 
tion  for  his  own  protection  alone. 

Under  the  circumstances  shown,  we  think  that  the  same 
attorney  ought  not  to  have  represented  both  of  these  parties 
in  this  litigation  either  in  the  lower  court  or  here. 

Under  the  issues  as  made,  the  allegations  of  the  answer 
of  the  defendant  I^IeDonald  were  more  hostile  to  her  interest 
than  were  the  allegations  of  the  petition.  The  court  therefore 
has  had  no  c^portunity  to  protect  her  rights.  The  costs  of 
this  case  will  be  taxed  to  the  defendant  Bradford,  alone. — 
Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


Eva  I.  Einkade,  Appellant,  v.  John  P.  Einkade,  Appellee. 

Divorce:  cruel  and  inhuman  treatment:  evidence.  In  this  action 
for  divorce  on  the  ground  of  cruel  and  inhuman  treatment  the  evi- 
dence of  defendant's  misconduct  toward,  and  iU  tveatment  of  plain- 
tiff, was  not  sufficient  to  show  that  her  life  was  imperiled  within 
the  contemplation  of  the  statute. 

Appeal  from  Humboldt  District  Court. — Hon.  D.  P.  Cotle, 

Judge. 

Saturday,  February  14,  1914. 

Action  by  plaintiff  for  divorce  and  $12,000  alimony. 
Plaintiff  charged  cruelty.  After  full  trial  plaintiff's  petition 
was  dismissed,  and  she  appeals. — Affirmed. 

HedLy  &  Healy  and  F.  8,  Lovrien,  for  appellant. 

KeUeher  &  O'Connor  and  L.  W.  Housel,  for  appellee. 
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Preston,  J. — This  husband  and  wife  were  not  congenial. 
If  the  statute  made  that  a  ground  for  divorce,  they  would  be 
entitled  to  relief,  perhaps,  though  one  is  as  much  to  blame  as 
the  other,  if  indeed  plaintiff  did  not  herself  provoke  and  bring 
on  a  part  of  the  trouble.  In  the  later  years  they  did  not  try 
to  get  along  or  to  control  themselves  and  fairly  discuss  their 
difiSculties,  but,  as  is  often  the  case  under  such  circumstances, 
each  appears  to  have  at  times  tried  to  be  hateful  towards  the 
other.  We  have  thoroughly  examined  the  large  record,  and 
concluded  that  plaintiff  has  not  established  that  her  life  has 
been  imperiled  by  the  conduct  of  the  defendant. 

At  the  time  of  the  trial  Mrs.  Kinkade  was  forty-five  years 
of  age  and  defendant  f orty-two.  When  they  were  married,  in 
1891,  plaintiff  was  twenty-five  years  of  age.  Prior  to  their  mar- 
riage she  had  taught  school  and  boarded  in  the  family  of  de* 
f endant.  Defendant  has  always  been  a  farmer.  There  are  two 
children,  a  scm,  fisy,  nineteen  years  of  age,  a  daughter.  May, 
sixteen  at  the  time  of  the  trial.  The  plaintiff  and  defendant 
started  in  life  with  substantially  nothing.  Defendant  now  owns 
one  hundred  and  sixty  acres  of  land,  upon  which  there  is  a 
mortgage  of  $1,300,  an  undivided  half  interest  in  another  one 
hundred  and  sixty-acre  farm,  incfambered  to  the  amount  of 
$4,800,  a  residence  property  in  Humboldt,  valued  at  about 
$2,000,  and  some  personal  property.  The  net  value  of  the  es- 
tate is  about  $17,000,  as  claimed  by  defendant,  to  $25,000,  as 
claimed  by  plaintiff.  The  value  of  the  land  has  increased  ma- 
terially since  it  was  purchased.  They  worked  hard  to  accumu- 
late this  property  over  which  they  are  now  quarreling.  They 
were  both  industrious  and  very  economical  and  saving.  De- 
fendant has  never  been  a  drinking  man  and  had  no  expensive 
habits.  'Plaintiff  was  a  good  woman,  and  did  her  part  as  a 
helpmeet  for  her  husband  in  making  and  saving  money,  at  least 
up  to  the  time  they  left  the  farm.  She  now  complains  that  dur- 
ing the  years  they  were  on  the  farm  he  did  not  properly  pro- 
vide for  her.  But  she  made  no  complaint  of  this  at  the  time, 
and  we  are  satisfied  from  the  record  that  she  was  as  close  in 
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money  matters  as  defendant,  if,  indeed,  not  more  so,  until  after 
they  had  moved  to  town.  She  would  have  been  satisfied  with  a 
less  expensive  house  than  the  one  they  finally  purchased.  He 
tells  of  his  buying  a  rug  and  clothing  of  better  quality  and 
higher  price  than  she  expected  or  intended.  This  is  not  dis- 
puted. They  occasionally  had  crop  failures,  and  times  were 
hard  during  part  of  the  time.  As  one  witness  puts  it :  ''While 
I  was  in  that  home  they  always  got  along  while  I  was  there 
as  far  as  I  know.  We  always  had  enough  to  eat.  They  always 
had  enough  to  wear;  all  of  them  did.  Of  course,  I  know  it 
was  pretty  hard  times,  those  times.  I  don't  know  just  what 
years  those  were.  I  think  it  was  right  around  when  Bryan 
was  going  around. "  Up  to  the  time  they  moved  to  Humboldt, 
about  the  year  1907,  the  children  were  dutiful  and  the  son 
was  a  good  worker.  They  all  worked  hard.  In  fact  plaintiff 
and  defendant  overworked.  Neither  one  appears  to  have  been 
in  rugged  health.  Defendant  had  curvature  of  the  spine, 
hemorrhoids,  and  kidney  trouble.  Plaintiff  at  one  time  had 
diabetes  and  some  other  ailments.  At  the  suggestion  of  de- 
fendant they  retired  and  moved  to  Humboldt.  Up  to  the 
year  1909  or  1910  there  was  more  or  less  fault-finding  by 
each,  and  there  were  occasional  differences. 

Plaintiff  complains  of  a  transaction  about  1895,  when  she 
claims  defendant  grabbed  her  by  the  shoulder  and  threw  her 
to  the  floor.  She  is  not  corroborated  as  to  this.  Defendant 
denies  it,  and  says  she  stumbled  over  a  chair.  There  is  no 
merit  in  the  claim  of  plaintiff  that  defendant  did  not  provide 
medical  attention  and  care  when  she  was  sick.  She  claims 
he  at  one  time,  when  they  lived  on  the  farm,  whipped  a  horse 
severely.  This  is  denied  by  defendant,  and  there  is  other  evi- 
dence, outside  that  of  the  parties,  tending  to  show  that  he  is 
a  good  horseman  and  was  kind  to  his  stock.  She  also  testifies 
to  his  beating  a  dog  early  in  their  married  life.  He  admits 
he  lost  his  temper  in  this  transaction,  but  says  the  dog  would 
not  mind;  had  been  worrying  the  stock,  and  at  the  time  of 
the  transaction  had  bitten  his  hand  until  it  bled.    She  also 
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says  he  whipped  the  little  girl  when  she  was  about  five  years 
old ;  says  he  struck  her  with  a  large  whip,  but  she  admits  she 
was  not  present  and  did  not  see  the  transaction.  He  swears 
the  child  would  not  mind,  and  he  used  a  toy  whip  of  the  son's. 
He  child  needed  correction  in  a  proper  manner.  He  says, 
and  it  is  not  disputed,  that  this  is  the  only  time  in  his  life  he 
ever  laid  hands  on  her  until  she  was  15  or  16  years  old.  Two 
other  transactions,  when  he  punished,  or  attempted  to  punish, 
the  girl  will  be  referred  to  later.  Plaintiff  seems  not  to  have 
complained  of  the  whipping  of  the  girl  at  the  time  of  the 
transaction.  As  indicating  the  attitude  of  plaintiff  towards 
the  defendant  in  these  matters,  the  following  from  her  testi- 
mony  may  be  quoted:  ''As  between  my  husband  and  my  son, 
I  have  always  sympathized  with  the  son ;  as  between  my  hus- 
band and  my  daughter,  I  have  always  sympathized  with  the 
daughter;  as  between  my  husband  and  the  dogs,  I  have  al- 
ways empathized  with  the  dogs ;  as  between  my  husband  and 
the  horses,  I  have  always  sympathized  with  the  horses,  in  the 
cruelty  part  of  it." 

After  their  marriage  they  became  church  members,  and 
had  some  differences  over  religious  matters.  She  claims  she 
gave  up  teaching  Sunday  school  because  of  something  he  said, 
while  he  claims  that  she  and  the  children  sneered  at  him 
wh^i  he  was  saying  grace  at  the  table,  so  that  he  gave  that 
up.  She  says  he  called  her  a  sneak  and  a  devil.  Defendant 
admits  that  he  told  her  she  sneaked  the  son  off  to  a  field  meet 
at  another  town  and  gave  him  the  money,  after  defendant  had 
refused  to  do  so.  On  the  other  hand,  there  is  evidence,  and 
the  trial  court  could  have  found,  that  at  one  time  plaintiff 

called  defendant  a  dirty  son  of  a  b ;  at  another  time  called 

him  a  pup ;  that  she  neglected  him  when  he  was  seriously  ill, 
and  before  he  was  taken  to  the  hospital  for  an  operation,  and 
that  she  said  it  was  put  on,  or  a  put-up  job.  As  to  the  matter 
last  mentioned,  there  is  no  dispute.  It  is  to  her  credit  that 
on  the  morning  he  was  taken  to  the  hospital,  when  she  learned 
he  was  seriously  ill,  she  went  to  him  and  told  him  she  was 
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sorry  she  had  said  what  she  did,  and  was  sorry  she  had  not 
cared  for  him.  This  tends  to  show  she  still  had  some  regard 
for  him,  although  she  testified  that  she  had  lost  all  her  love 
for  him  and  was  done  with  him.  As  a  witness,  defendant  says 
he  still  loves  her.  He  generously  excuses  the  children  for 
their  mistreatment  of  him,  claiming  that  plaintiff  had  turned 
them  against  him.  At  another  time  she  took  the  children  to 
another  state  for  several  weeks,  without  consulting  defendant, 
and  did  not  let  him  know  when  they  would  return.  When  de- 
fendant would  direct  the  son  to  do  chores,  or  other  work,  he, 
the  son,  would  go  to  the  plaintiff  to  see  whether  he  should  obey. 
The  son  at  one  time,  in  the  presence  of  the  mother,  and  with- 
out correction,  called  the  father  a  vile  name.  At  another  time 
the  son,  in  a  conversation  with  another  witness,  called  the 
father  the  same  name,  and  said  his  father  might  come  to  want 
some  time,  and  if  he  did,  he,  the  son,  would  not  help  him.  At 
another  time  the  son  threatened  to  assault  his  father.  In  a  let- 
ter written  by  plaintiff,  she  referred  to  a  transaction  in  whioh 
she  claimed  the  son  had  '^ flopped"  his  father. 

There  are  many  other  circumstances  for  and  against  each 
party.  That  it  is  impracticable  to  refer  to  all  of  them  will  be 
apparent  when  we  say  that  it  requires  275  pages  of  the  ab- 
stracts for  the  evidence  of  the  two  parties  alone. 

The  daughter  testified  in  corroboration  of  the  mother  in 
a  few  only  of  the  matters  complained  of.  The  son  did  not 
testify  for  either.  As  to  many  of  the  transactions  testified  to 
there  is  no  corroboration.  The  parties  corroborate  each  other 
at  some  points,  others  are  explained,  and  ^as  to  some  there  is 
a  flat  contradiction. 

In  1909  there  was  a  controversy  about  subscribing  for  a 
newspaper,  in  which  plaintiff  informed  defendant,  in  effect, 
that  she  should  do  as  she  pleased  in  the  matter.  In  the  same 
year  defendant  punished  the  daughter  for  an  insolent  remark. 
As  to  this  transaction,  plaintiff  says  defendant  struck  the  girl 
in  the  face  with  a  paper  rolled  up,  or  a  magazine,  while  de- 
fendant claims  that  it  was  an  envelope  in  which  he  had  re- 
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ceived  an  insurance  policy.  It  appears  that  the  daug^hter  had 
started  a  letter  and  accused  the  father  of  trying  to  read  it. 
She  told  her  father  what  she  was  writing  was  none  of  his 
business,  and  then  kicked  him  in  the  shins.  At  another  time, 
when  defendant  had  received  a  telegram  from  a  sick  relative 
and  was  about  to  take  an  early  morning  train,  he  asked  his 
wife  about  a  handkerchief,  and  the  daughter  said  to  him  to 
shut  up  and  go  on.  A  few  of  the  circumstances  before  enu- 
merated occurred  after  March,  1910,  but  for  the  most  part 
they  show  the  situation  and  history  of  the  case,  in  a  general 
way  up  to  that  time.  At  about  that  time  she  made,  or  caused 
to  be  made,  a  list  of  all  the  property,  including  the  stock  and 
crops  on  the  farm,  and  consulted  an  attorney  in  regard  to 
divorce  and  division  of  the  property.  She  was  advised  by  the 
attorney  that  she  did  not  have  sufScient  evidence  to  justify 
suit,  but  that,  defendant  having  gone  so  far,  to  wait,  and  he 
might  go  further.  There  was  no  attempt  on  her  part  for  a 
settlement  of  their  differences  by  a  reconciliation.  She  in- 
formed the  children  of  the  result  of  the  consultation  with  the 
attorney.  Defendant  claims  that  after  this  there  was  a  change 
in  the  atmosphere  of  the  hcMne.  At  about  this  time,  or  soon 
after,  plaintiff  wrote  to  defendant's  mother  two  long  letters, 
giving  her  side  of  the  controversy.  In  these  she  does  not  refer 
to  the  matters  she  now  relies  upon  as  grounds  for  divorce.  In 
one  of  these  letters  she  uses  these  words:  **!{  he  comes  up 
and  settles  like  a  man,  things  will  be  all  right,  and  if  he  don't, 
I  shall  make  him  smoke  for  all  I  can." 

As  we  understand  the  record,  defendant  was  in  the  hos- 
pital at  the  time  this  letter  was  written.  He  obtained  the 
letter  during  the  summer  or  fall  of  1910.  The  matter  most 
seriously  complained  about  in  the  letters  was  a  business  trans- 
action with  one  Briner.  Briner  was  a  cousin  of  defendant. 
Defendant  had  signed  notes  with  Briner  as  surety,  totaling 
about  $1,700,  prior  to  1910,  and  had  taken  a  chattel  mortgage 
as  security.  Briner  had  a  sale  of  his  personal  property,  and 
defendant  sought  to  enforce  his  lien.    There  was  a  lawsuit, 
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and  defendant  was  successful  in  the  main,  though  he  admits 
he  lost  about  $185,  but  obtained  judgment  against  Briner  for 
that  amount.  That  suit  was  not  tried  until  after  the  present 
action  was  begun.  This  matter  was  the  subject  of  discussion 
between  plaintiff  and  her  husband;  she  criticised  him  for 
signing  the  notes,  claimed  that  he  was  losing  their  money, 
and  claimed  that  he  was  fraudulently  protecting  Briner  from 
other  creditors.  Whenever  anything  came  up  she  would  men- 
tion the  Briner  matter.  Defendant  says  plaintiff  would  not 
await  the  final  outcome  of  the  Briner  affair,  but  concluded 
that  defendant  had  lost  his  money.  Defendant  admits  he 
made  a  mistake  in  signing  the  notes,  and  that  he  so  told  his 
wife.  He  testifies:  **I  told  her  that  I  had  done  wrong — I 
knew  it — but  I  told  her  we  all  made  mistakes,  and  I  said  it 
had  not  done  Briner  any  good,  all  I  had  done  for  him,  and 
I  said,  'It  has  really  done  him  harm ;'  and  I  says,  'It  has  not 
done  me  any  good.'  But,  I  says,  'It  is  too  late  now;  we  have 
got  to  make  the  best  of  it,  and  we  have  got  to  get  out  of  this 
just  the  best  way  we  can.'  I  told  her  I  wasflorry  I  had  trusted 
him." 

After  plaintiff  consulted  the  attorney,  and  after  the 
writing  of  the  letter  above  referred  to,  there  was  some  fric- 
tion about  a  pair  of  shoes  and  coats  for  plaintiff  and  daughter. 
Defendant  advised  a  different  kind  of  shoes  for  the  girl  than 
she  wanted.  Two  coats  were  obtained,  one  for  Mrs.  Einkade 
and  one  for  the  daughter,  and  they  were  paid  for  by  the  de- 
fendant, except  $4,  which  was  paid  ^y  plaintiff.  She  had 
not  asked  defendant  to  get  the  coats.  She  admits  she  had 
unlimited  credit  at  the  stores  at  that  time,  and  she  admits 
signing  defendant's  name  to  checks  without  objection  on  his 
part.  Plaintiff  worked  out  a  part  of  the  time  after  moving 
to  Humboldt,  but  defendant  had  not  asked  her  to  do  so,  but, 
on  the  contrary,  he  had  said  she  was  not  able  to,  and  ought 
not  to  do  so. 

After  the  letter  to  defendant's  mother,  plaintiff  bought 
two  bills  of  furniture,  amounting  to  about  $85,  without  con- 
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suiting  defendant.  She  says  she  knew  he  would  not  consent, 
and  that  is  the  reason  she  did  not  consult  him.  He  does  not 
contend  they  were  improper  purchases,  and  he  paid  for  the 
goods.  He  complains  that  he  did  not  know  what  she  was 
going  to  do.  After  the  letter,  and  after  some  of  these  trans- 
actions, defendant  consulted  an  attorney,  who  advised  him  to 
notify  merchants  to  not  extend  credit.  This  he  did  person- 
ally, but  with  one  merchant,  who  kept  a  general  store,  he 
arranged  that  they  could  get  on  his  account  whatever  they 
needed  in  dry  goods,  groceries,  etc.  Defendant  testified  he 
told  his  wife  of  this  arrangement,  and  that  the  reason  for  it 
was  because  he  did  not  know  what  she  was  going  to  do  next. 
Defendant  testifies  that  he  talked  with  his  wife  an  hour  or 
more  that  evening  and  told  her  that  the  trouble  ought  to  be 
forgotten.  He  says  they  apparently  had  it  all  settled  until 
they  came  to  the  Briner  matter,  then  she  said  she  would  not 
listen  to  him  any  longer  and  got  up  and  went  into  the  house, 
and  the  daughter  told  him  to  shut  his  mouth;  that  she  had 
heard  enough  of  that.  There  are  some  other  circumstances 
shown  in  the  evidence  tending  to  show  that  plaintiff  had 
made  up  her  mind  to  do  as  she  pleased  in  these  matters,  and 
that  plaintiff  and  the  children  were  inclined  to  relieve  defend- 
ant of  the  responsibility  of  acting  as  head  of  the  family  and 
in  the  management  of  his  property. 

The  final  chapter  in  this  most  unfortunate  affair  occurred 
in  November,  1910,  a  few  days  before  this  suit  was  brought. 
At  this  time  the  daughter  appears  to  have  developed  into  a 
young  woman.  The  evidence  is  she  weighed  105  pounds  two 
years  before,  when  she  was  14  years  of  age.  Defendant  had 
been  husking  com,  and  was  cleaning  himself  up  in  the  kitchen. 
The  daughter.  May,  had  gone  through  the  door  several  times 
and  slammed  it.  Defendant  spoke  to  her  about  it.  They  all 
agree  that  May  then  said:  "Is  this  a  private  doorT"  De- 
fendant testifies  she  also  said :  "It  is  none  of  your  business." 
He  went  into  the  dining  room  and  obtained  a  razor  strap.  He 
did  not  strike  the  daughter  with  it,  but  admits  he  tried  to  do 
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so.  The  mother  interfered.  There  is  a  dispute  as  to  just  what 
occurred  after  that,  but  it  seems  plaintiff  had  a  stove  poker; 
defendant  says  plaintiff  and  May  each  had  a  poker,  and  one 
of  them  a  broom  stick.  May  kicked  the  swill  pail  over,  spill- 
ing the  contents  on  the  floor,  and  during  the  melee  some  of 
them  got  down  in  it.  Defendant  denies  striking  his  wife  at 
all,  but  she  says  that  in  attempting  to  strike  the  girl  he  struck 
her.  She  also  testifies  in  regard  to  this  matter  as  follows: 
*'Q.  The  defendant's  striking  you,  Mrs.  Kinkade,  was  wholly 
unintentional,  was  it  not?  A.  I  couldn't  say  as  to  that.  Q. 
You  knew  that  it  was  not — you  knew  the  only  reason  you  were 
being  harmed  was  because  you  were  interfering  t  A.  Cer- 
tainly. Q.  He  never  laid  his  hand  on  you  in  his  life,  with 
the  exception  of  the  first  time  that  you  spoke  of  here,  back  in 
1895,  until  that  time,  had  he?  A.  No,  sir.  Q.  And  you 
knew  that  the  reason  why  he  laid  his  hands  on  you  that  night 
was  because  you  interfered  with  his  attempt  to  chastise  the 
girl?  A.  Yes,  sir.  Q.  And  you  knew  that  if  you  hadn't 
interfered,  he  would  not  have  touched  you?  A.  Why  I 
didn't  know  it,  but  I  didn't  think  he  would.  Q.  You  knew 
John  Kinkade  well  enough  to  know  and  to  think  that  he  would 
not  have  touched  you  if  you  didn't  interfere  in  his  treatment 
of  the  girl?    A.  Well,  I  don't  think  he  would,  no." 

This  is  not  a  case  where  a  drunken  or  brutal  husband 
has  beaten  an  inoffensive,  faithful  wife.  Defendant  is  not 
without  fault,  but,  as  before  indicated,  the  plaintiff  is  not 
blameless.  We  have  set  out  enough  of  the  evidence  to  show 
this.  The  children  have  not  treated  their  father  with  proper 
respect,  nor  has  he  used  good  judgment  and  proper  control 
over  himself  in  his  relations  with  them.  Many  of  the  acts 
between  plaintiff  and  defendant  are  trivial,  and  should  have 
been  overlooked  and  forgotten.  Others  are  more  serious,  yet 
we  are  satisfied  some  bf  them  have  been  magnified.  The  best 
thing  for  these  parties  to  do  is  to  forgive  and  forget ;  he^in 
over  again.  It  is  the  duty  of  defendant  to  support  his  wife 
and  children  according  to  his  means  and  income,  and  they 
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ought  to  Uve  within  that  and  conserve  their  property.  Plain- 
tiff has  now  arrived  at  that  time  in  her  life  when  she  will 
undergo  a  physical  and  mental  change.  It  is  the  duty  of  de- 
fendant to  treat  her  with  kindness  and  consideration,  and  she 
should,  of  course,  do  her  duty  by  her  husband. 

Such  cruel  and  inhuman  treatment  as  the  statute  con- 
templates has  not  been  made  out,  and  the  judgment  of  the 
trial  court  is  Affirmed, 

Ladd,  G.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 


Chas.  H.  Kikkead,  Appellant,  v.  R.  M.  Peet  and  Henbt 
Bennett  and  Henry  Rickel,  Interveners,  Appellees. 

Jadgments:     erbor  in  computation  on  former  appeal:     EprECT.     A 

1  mere  typographical  error  in  computation,  manifest  on  the  face  of 
the  figures,  and  appearing  in  the  opinion  of  the  appellate  court, 
is  not  binding  upon  the  trial  court  in  further  proceedings  after 
reversal. 

Pa3rmait8:     application.     The  rule  that  the  debtor  has  the  right  to 

2  control  the  application  of  pajments  where  several  obligations  exist 
ia  only  applicable  where  the  payments  are  voluntary.  Whire  the 
credits  arise  out  of  certain  security  the  creditor  is  entitled  to  them 
as  a  matter  of  right  and  may  apply  them  in  the  order  of  the  liens. 

Appeal:     dismissal.    Where  two  appellants  dismissed  their  appeal  after 

3  it  had  been  perfected,  they  were  not  entitled  to  a  dismissal  as  to 
the  remaining  appellant  because  of  his  failure  to  serve  notice  of 
appeal  on  them  thus  making  them  appellees. 

Attorney  and  client:    recovery  by  attorney  in  same  action.    Ordi- 

4  narily  an  attorney  cannot  obtain  an  adjudication  in  his  own  fav.or 
against  his  client,  while  representing  his  client  in  the  same  action, 
whether  other  attorneys  are  associated  with  him  or  not. 

Vol.  164  Ia.— 5 
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Appial  from  Linn  District  Court, — Hon.  Milo  P.  Smith, 

Judge. 

Saturday,  February  14,  1914. 

This  case  was  before  us  upon  two  former  appeals.  The 
opinion  in  the  last  appeal  will  be  found  in  153  Iowa,  199. 
Upon  such  appeal  the  case  was  reversed  and  remanded  for 
a  further  hearing  and  accounting,  after  a  finding  by  us  that 
the  allowances  made  by  the  district  court  to  appellee  were 
excessive.  Such  former  allowances  amounted  to  a  net  sum  of 
$24,427.  The  case  being  remanded,  a  further  hearing  was 
had  in  the  district  court.  A  new  computation  and  account- 
ing in  accord  with  our  former  opinion  reduced  the  net  sum 
in  favor  of  plaintiff  to  the  extent  of  about  $4,000 ;  the  decree 
fixing  the  net  amount  due  him  at  $20,453.  F]*om  such  find- 
ing, the  plaintiff  has  again  appealed. — Modified  and  Affirmed. 

Remley  &  Calkiiis,  for  appellant. 

Jamison  &  Smyth,  for  appellee. 

J.  H.  Preston  and  Rickel  cfe  Dennis,  for  interveners. 

Per  CuRiAM.-^There  are  a  large  number  of  motions  and 
amendments  and  resistances  and  replies  submitted  to  us  which 
relate  to  the  sufficiency  of  the  appeal.  We  will  deal  with 
these  in  a  subsequent  paragraph.  We  see  no  impediment  in 
the  way  of  a  consideration  of  the  appeal  in  the  main  case. 
We  proceed,  first,  therefore,  to  a  consideration  of  the  merits 
of  the  case  as  presented  by  the  appeal.  By  an  appropriate 
order  of  this  court,  the  abstract  on  the  former  appeals  is  made 
a  part  of  the"  record  on  this  appeal.  The  abstract  proper, 
therefore,  which  is  filed  herein,  covers  only  the  proceedings 
had  in  the  district  court  on  the  last  hearing  and  must  be  con- 
sidered in  connection  with  the  previous  abstract. 

I.  The  first  complaint  is  that  the  trial  court  included 
in  the  computation  a  $1,700  note  which  was  secured  by  the 
second  mortgage.    The  contention  is  that  this  was  barred  by 
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our  former  opinion.  This  contention  is  based  upon  the  argu- 
ment that  our  former  opinion  fixed  the  amount  due  on  the 
mortgages  and  that  this  note  was  not  included.  We  think 
the  contention  is  not  warranted.  We  made  no  finding  as  to 
amounts.  We  did  recite  certain  concessions  made  by  the 
appellant.  Paragraph  7  of  the  opinion  laid  down  the  rule 
or  method  which  should  govern  the  district  court  in  the  final 
computation.  The  amount  of  no  item  was  specified.  The 
$1,700  note  was  an  undisputed  item.  It  was  not  specifically 
referred  to  in  the  opinion,  as  many  other  items  were  not. 
The  appellant  offered  no  testimony  either  at  the  last  hearing 
or  at  any  previous  hearing  impeaching  the  note  as  an  item  of 
his  indebtedness.  We  think,  therefore,  that  the  note  was 
properly  included  in  the  computation. 

II.  It  is  next  urged  that  the  trial  court  erred  to  the 
extent  of  $100  in  a  certain  item  of  credit  due  to  the  appellant 
for  hogs  sold  by  the  appellee.    The  trial  court  allowed  such 

credit  in  the  amount  of  $1,432.    It  is  urged 

'  error  in  com-     that  our  former  holding  fixed  the  item  at 

former  appeal :    $1,532.     This  Contention  is  based  upon  the 

effect. 

following  statement  in  the  opinion:  ''De- 
fendant concedes  that  he  sold  a  part  of  the  hogs  for  $1,359.14, 
and  made  use  of  certain  others,  which  the  evidence  shows 
were  worth  about  $75,  and  as  this  was  done  before  defendant 
denied  the  mortgage  character  of  the  transfer  of  property, 
and  the  parties  seem  to  have  treated  the  delivery  of  the  hogs 
as  a  payment  upon  the  debt  secured  by  such  transfer,  it  will 
be  so  treated  here  and  applied  as  a  payment  at  that  date  of 
$1,532."  It  will  be  noted  that  the  two  items  of  $1,359  and 
$75  were  footed  in  the  addition  as  $1,532  instead  of  $1,434. 
This  was  a  mere  typographical  error  and  was  manifest  as 
such  on  the  face  of  the  figures.  The  trial  court  properly 
included  the  two  specific  items  and  ignored  the  erroneous 
footing. 

III.  The  appellant  demanded  that  the  credits  found  in 
his  favor  should  be  applied  upon  certain  specific  notes.    This 
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demand  was  baaed  upon  the  theory  that  the  debtor  has  the 

2.  PATinNTs:  absolute  right  to  control  the  application  of 
application.  payments  where  several  obligations  are  out- 
standing. The  rule  thus  contended  for  has  no  application  to 
the  case.  It  applies  only  to  voluntary  payments.  Wyland  v. 
Oriffith,  96  Iowa,  28;  Bank  of  Defiance  v.  Ryan,  144  Iowa, 
725.  The  credits  involved  herein  all  arose  out  of  the  security. 
The  appellee  was  entitled  to  thera,  as  a  matter  of  right,  by 
virtue  of  the  security  and  was  entitled  to  apply  them  in  the 
order  of  the  liens. 

IV.  It  is  lastly  urged  that  the  trial  court  erred  in  the 
matter  of  the  taxation  of  costs.  This  contention  rests  upon 
a  rather  indefinite  record.  In  the  first  instance,  the  decree  of 
the  trial  court  made  no  provision  for  costs.  A  motion  to 
modify  the  decree  filed  by  appellant  Kinkead  contained  the 
following  as  paragraph  7:  **(7)  That  the  court  erred  in 
refusing  to  tax  the  entire  cost  of  this  suit  to  the  defendant, 
Peet,  in  accordance  with  the  order  made  by  the  opinion  filed 
in  the  above  cause  of  Charles  H.  Kinkead  v.  R.  M.  Peet." 
Thereupon  the  trial  court  ** sustained"  paragraph  7  and 
directed  the  clerk  'Ho  tax  all  the  costs  in  this  hearing, 
amounting  to  $9.60,  and  the  costs  of  the  transcript  on  the  last 
appeal,  amounting  to  $300,  to  the  defendant  Peet.  Both  par- 
ties except."  In  other  respects  the  motion  was  overruled. 
This  is  the  entire  record  before  us.  It  is  urged  in  argument 
that  the  court  ought  to  have  taxed  the  costs  of  previous  trials. 
The  record  does  not  disclose  what  orders  have  been  made  in 
reference  to  costs  of  previous  trials,  nor  what  costs  have  been 
made  in  such  trials. 

V.  We  have  already  referred  to  the  multitude  of  mo- 
tions which  have  been  filed  in  this  case.  Were  it  not  for  such 
motions,  the  case  and  the  appeal,  as  we  have  already  stated 

3.  AppBAL:dis-      them,  would  seem  very  simple.    From  these 
missal.  motions,  it  appears  that  there  is  serious  fric- 
tion between  appellant  Kinkead  and  his  attorney  Mr.  Bickel 
over  the  fruits  of  the  litigation.     There  was  originally  an 
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agreement  between  them  for  a  division  on  a  per  cent,  basis. 
The  land  was  conveyed  to  Henry  Bennett,  as  trustee.  Ben- 
nett, as  trustee,  intervened  in  the  action.  This  was  done  for 
the  purpose  of  protecting  Rickel.  There  appears  to  have  been 
an  attempt  to  adjudicate  the  respective  rights  of  attorney 
and  client  in  this  suit.  After  the  decree  Bickel  served  a 
notice  of  appeal  on  behalf  of  the  plaintiff  Kinkead  and  the 
intervener  Bennett.  In  such  appeal  he  also  named  himself 
as  intervener.  He  was  not  in  fact  a  nominal  party  to  the 
case.  Later  Bennett  and  Rickel  purported  to  dismiss  the  ap- 
peal on  their  part.  They  have  filed  a  motion  here  to  dismiss 
Einkead's  appeal  because  he  served  no  notice  upon  them. 
Their  contention  is  that  when  they  dismissed  their  appeal  they 
were  no  longer  in  this  court,  and  it  devolved  upon  Einkead 
to  serve  a  notice  of  appeal  upon  them  in  order  to  be  heard  on 
his  own  appeal.  The  contention  has  no  merit.  The  appeal 
having  been  perfected  (and  therefore  being  perfect)  when  it 
was  taken,  it  would  not  become  otherwise  as  to  Einkead  by 
the  mere  withdrawal  of  the  intervener. 

Proceedings  have  been  had  since  the  decree,  and  these 
have  been  laid  before  us  by  additional  abstracts.  Bennett 
has  redeemed  from  Peet  and  has  sold  the  land  as  trustee, 
much  of  which,  and  perhaps  all,  has  been  done  against  the 
protest  of  Einkead.  These  matters  have  no  place  in  this  ap- 
peal. They  are  matters  in  which  the  appellee  Peet  has  no 
interest.  The  fact  that  the  judgment  in  his  favor  has  been 
paid  would  of  itself  entitle  him  to  a  dismissal  of  the  appeal 
on  motion.  But  he  has  not  asked  it.  A  brief  of  54  pages  has 
been  filed  which  purports  to  be  on  behalf  **of  interveners 
and  appellees."  The  brief  deals  wholly  with  the  controversy 
between  the  appellant  and  his  attorney.  It  is  professedly 
prepared  by  the  same  attorney  who  served  the  notice  of  ap- 
peal in  the  first  instance.  It  states  that  the  attorneys  for  the 
appellees  have  authorized  the  use  of  their  names  to  be  ap- 
pended thereto.  The  appellee  himself  has  not  otherwise  been 
remembered  therein.    We  find  no  word  in  it  which  purports 
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to  be  in  his  behalf.  A  bitter  controversy  has  been  made  here 
between  the  attorneys  as  to  whether  Remley  &  Calkins  ap- 
peared in  the  court  below  for  the  appellant  together  with 
Rickel  &  Dennis.  By  many  afSdavits,  one  afidrms  and  the 
other  denies.  The  language  used  by  these  veteran  counsel  in 
their  characterization  of  each  other  is  unworthy  of  their  long 
and  honorable  career  before  this  court.  Whether  Bemley  & 
Calkins  appeared  or  not,  it  is  undisputed  that  Rickel  &  Den- 
nis also  continued  to  represent  their  client  in  the  litigation. 
It  ought  to  be  needless  to  say  that  an  attorney  cannot 
ordinarily  obtain  an  adjudication  in  his  own  favor  of  a  con- 
troversy as  between  him  and  his  client  while  representing  his 

client  as  his  attorney  in  the  same  action ;  and 
cLiiwiT :  wcoT-  this  is  so  regardless  of  whether  other  attor- 
ney in  same       neys  may  be  associated  with  him  or  not.    In 

action.  •^ 

the  present  case,  the  issues  framed  were  those 
between  the  plaintiff  and  the  defendant.  The  defendant  had 
no  interest  in  the  controversy  between  the  plaintiff  and  his 
attorney.  Such  controversy,  if  any,  was  outside  the  real  issues 
of  the  ease. 

In  so  far  as  the  decree  entered  in  this  case  may  appear 
to  adjudicate  any  controversy  between  the  appellant  and  his 
attorney  over  the  fruits  of  the  litigation,  it  will  be  modified 
so  as  to  reserve  such  controversy  from  the  adjudication,  leav- 
ing all  such  questions  open  to  be  determined  in  an  appropriate 
action  between  such  parties  themselves.  The  motions  referred 
to  will  all  be  overruled.  No  printing  will  be  taxed  for  the 
appellee. 

With  the  modification  above  stated,  the  decree  of  the 
district  court  will  be  aflSrmed. — Modified  and  Affirmed. 

Ladd,  C.  J.,  and  Weaver,  Evans  and  PrestoK,  JJ., 
concur. 
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LuKAS  Zahabtas^  Appellee,  v.  The  Chicago,  Bock  Island 
&  Pacific  Rah^way  Company,  Appellant. 

Compromise  and  settiement:     fraud:     evidince.     In  this  action  to 

1  abate  as  a  nuisanee  the  diversion  of  surface  water  in  such  manner 
as  to  wash  dirt  from  an  embankment  and  cause  it  to  spread  over 
plaintiff's  land,  to  which  defendant  pleaded  a  settlement  of  all 
damages  accruing,  and  plaintiff  contended  that  his  signature  to 
the  written  settlement  was  obtained  by  fraud,  the  evidence  is  re- 
viewed and  held  insufficient  to  show  fraud. 

Same:    fraud:     unreasonableness  or  settlement.     Where  it   ap- 

2  peared  that  plaintiff's  land  consisting  of  twenty-four  acres  was  of 
the  value  of  $60.00  per  acre,  two  acres  of  which  was  covered  with 
day  washed  by  heavy  rains  from  defendant's  embaiikment,  and 
that  the  amount  of  land  thus  covered  at  the  time  of  the  claimed 
settlement  for  damage  thus  caused  was  the  same  as  at  the  com-- 
mencement  of  this  action,  a  prior  settlement  with  plaintiff  for  all 
damages,  past,  present  and  prospective,  in  the  sum  of  $250.00  was 
not  so  unreasonable  as  to  constitute  a  circumstance  in  support  of 
the  claim  of  fraud  in  procuring  the  settlement. 

Appeal  from  Jefferson  District  Court. — ^Hon.  C.  W.  Ver- 
milion, Judge. 

Saturday,  February  14,  1914. 

Action  at  law  to  abate  a  nuisance ;  the  nuisanee  consist- 
ing in  the  diversion  of  surface  water.  There  was  a  verdict 
for  the  plaintiff  and  a  judgment  and  order  of  abatement  en- 
tered thereon.    The  defendant  appeals. — Reversed. 

F.  W.  Sargent,  J.  H.  Johnson,  and  J.  P.  Starr,  for  ap- 
pellant. 

A.  G.  Jordan  and  E.  F.  Simmons,  for  appellee. 
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Evans,  J. — The  plaintiff  is  and  waa  the  owner  of  twenty- 
four  acres  of  land,  being  a  part  of  a  government  subdivision 
of  forty  acres.  This  forty-acre  tract  is  traversed  by  two 
rights  of  way  of  the  defendant  railway  company,  known  in 
the  record  as  the  **old"  right  of  way  and  the  '*new"  right 
of  way.  The  old  right  of  way  traverses  the  forty-acre  tract 
diagonally  in  a  northwesterly  and  southeasterly  direction. 
The  new  right  of  way  traverses  the  same  diagonally  in  a  north- 
easterly and  southwesterly  direction.  Between  these  two 
rights  of  way,  and  south  of  the  point  of  intersection,  lies  the 
plaintiff's  twenty-four-acre  tract,  triangular  in  shape.  That 
is  to  say,  its  base  line  rests  upon  the  south  line  of  the  forty- 
acre  subdivision ;  the  tract  extending  north  and  coming  to  an 
apex  at  the  point  of  intersection  of  the  two  rights  of  way. 
Walnut  creek  runs  easterly  through  plaintiff's  tract,  dividing 
it  into  approximately  equal  parts.  The  defendant  railway 
company  acquired  its  new  right  of  way  in  1900  and  con- 
structed its  roadbed  thereon,  in  the  form  of  a  high  embank- 
ment, in  1901  and  1902.  After  the  acquisition  of  its  right  of 
way  by  the  defendant,  the  plaintiff  in  1901  purchased  his 
twenty-four-acre  tract.  The  plaintiff's  land  is  low  and  flat 
and  is  subject  to  overflow  from  Walnut  creek  in  times  of 
heavy  rain.  The  embankment  of  the  defendant  is  fifty  feet 
high  at  Walnut  creek  and  diminishes  in  height  as  it  extends 
to  the  high  ground  in  either  direction.  The  embankment  con- 
sists of  sand,  gravel,  cinders,  and  clay.  At  the  time  of  its 
construction,  its  base  extended  to  the  full  width  of  the  right 
of  way.  After  its  construction,  it  settled  and  slipped  more 
or  less,  and  the  rains  carried  clay  from  its  sides  to  its  base 
and  upon  the  contiguous  land  of  the  plaintiff.  The  plaintiff 
commenced  this  action  December  2,  1911.  He  claimed  dam- 
ages for  washings  and  overflow  from  the  defendant's  embank- 
ment for  the  years  1907,  1908,  1909,  1910,  and  1911,  and 
prayed  for  an  abatement  of  the  nuisance.  The  defendant 
pleaded  a  general  denial,  and  pleaded  further  a  full  settlement 
and  satisfaction  between  plaintiff  and  defendant  on  Decem- 
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ber  11,  1906;  the  settlement  being  in  writing.  The  plaintiff 
in  reply  pleaded  that  his  signature  to  the  written  settlement 
pleaded  by  the  defendant  was  obtained  by  false  and  fraud- 
ulent representations  as  to  its  contents,  and  that  the  plaintiff 
was  deceived  thereby;  l^e  being  unable  to  read  or  write  the 
English  language.  The  trial  court  instructed  the  jury  that 
the  written  settlement  in  question  was  a  complete  bar  to 
plaintiff's  action,  unless  the  allegations  of  fraud  in  its  obtain- 
ing were  sustained.  There  was  a  verdict  for  the  plaintiff  for 
$48  and  an  order  abating  the  nuisance  and  enjoining  the 
defendant  from  permitting  water  from  its  right  of  way  to 
run  upon  the  plaintiff's  land. 

The  principal  question  presented  to  us  is  whether  there 

was  sufficient  evidence  of  fraud  in  the  making  of  the  settle- 

1.  coupBOMisE       ment  with  plaintiff  to  sustain  the  verdict  of 

MBNT^/^aJd:     the  jury  in  that  regard.    The  claim  is  that, 

being  himself  unable  to  read  the  English  lan- 
guage, he  was  deceived  by  the  defendant's  agents  as  to  the 
contents  of  the  contract  of  settlement. 

The  plaintiff  was  born  in  Germany.  His  native  language 
is  Polish.  He  came  to  this  country  at  the  age  of  twenty-two, 
and  has  lived  in  his  present  neighborhood  for  thirty  years. 
He  has  bought  and  sold  land  to  some  extent.  He  is  a  farmer, 
and  for  more  than  twenty  years  has  owned  his  farm  and  has 
transacted  all  the  business  incident  to  its  management.  His 
examination  as  a  witness  discloses  that  he  speaks  English 
readily,  though  not  perfectly,  in  a  grammatical  sense.  In 
the  settlement  of  December  11, 1906,  the  defendant  was  repre- 
sented by  one  Mulligan.  In  order  to  impart  an  intelligent 
understanding  of  the  evidence  in  relation  thereto,  a  little 
previous  history  must  be  stated. 

In  May,  1906,  one  Palmer  had  represented  the  defendant 
in  negotiations  with  the  plaintiff  looking  to  a  settlement  of 
all  claims  made  by  him  at  that  time.  Palmer  being  without 
authority  to  promise  any  ditches,  the  following  written  pro- 
posal was  signed  by  the  plaintiff  and  taken  by  Palmer : 
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$180.00.  16th  day  of  May,  1906.  Ditches.  This  certifies 
that  if  the  Chicago,  Rock  Island  &  Pacific  Railway  Co.  will 
pay  me  by  voucher  through  the  post  office  at  Pleasant  Plain, 
la.,  R.  R.  No.  1,  within  a  reasonable  time  the  sum  of  one  hun- 
dred and  eighty  and  00/100  I  hereby  agree  to  accept  the  said 
sum  in  full  settlement  and  satisfaction  of  all  claims,  of  what- 
ever kind  and  description,  arising  from  or  growing  out  of  all 
damages  by  reason  of  damages  by  overflow  and  damage  to  my 
land  by  rails,  ties  and  debris,  railroad  to  put  in  a  ditch  on  its 
right  of  way  both  sides  of  Walnut  creek.  This  agreement 
subject  to  approval  by  the  claims  attorney  or  claim  agent  of 
said  company.    Lukas  Zaharyas. 

In  presence  of  Adam  Peck,  Jas.  S.  Palmer. 

At  the  time  of  the  construction  of  the  embankment,  a 
side  track  had  been  laid  by  the  construction  company  on  the 
land  of  the  plaintiff  by  arrangement  with  him,  and  consid- 
erable debris  had  been  thrown  and  left  upon  the  plaintiff's 
ground  as  an  incident  to  the  use  of  such  side  track.  This  will 
explain  some  of  the  terms  of  the  above  proposal.  Subsequent 
to  May  16th  considerable. correspondence  was  had  on  the  sub- 
ject between  the  defendant  and  the  plaintiff's  attorney.  On 
December  11th  Mulligan  came  to  the  home  of  the  plaintiff  and 
effected  a  settlement  for  the  sum  of  $250  as  damages  and  the 
further  sum  of  $50  as  the  purchase  price  of  fifteen-foot  strip 
of  land  abutting  on  the  right  of  way.  Two  instruments  were 
drawn,  one  purporting  to  convey  the  fifteen-foot  strip  and 
the  other  purporting  to  be  full  settlement  of  all  claims  for 
damages,  **past,  present,  and  prospective  of  whatever  kind," 
sustained  by  reason  of  the  embankment  referred  to  and  sus- 
tained by  reason  of  the  overflow  on  plaintiff's  land.  For 
want  of  access  to  a  notary  public,  these  papers  were  not 
signed  on  that  day.  Mulligan  was  unable  to  remain  until  the 
next  day.  He  therefore  paid  the  plaintiff  the  full  sum  of 
$300  with  the  understanding  that  the  plaintiff  and  his  wife 
would  go  to  Brighton  on  the  following  day  and  execute  and 
acknowledge  the  papers  before  a  notary  public.  Mulligan  left 
the  papers  with  the  plaintiff  or  with  one  Case  and  departed. 
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On  the  following  day  the  plaintiff  and  his  wife  went  to 
Brighton  and.in  company  with  Case  appeared  before  Ed 
Deeds,  a  notary  public,  and  there  duly  executed  and  acknowl- 
edged both  instruments.  Shortly  thereafter  both  were  duly 
filed. 

On  the  question  of  fraud,  the  following  is  the  testimony 
of  the  plaintiff  as  to  what  was  done  by  Mulligan : 

When  I  signed  the  two  instrxmients,  Exhibit  D2  and  Ex- 
hibit D3,  a  railroad  agent  came  from  Chicago  to  my  house. 
That  was  in  1906,  in  December  some  time.  Q.  Now  what  did 
he  say  to  you  when  he  came  down  there  to  your  house  at  that 
time  ?  A.  He  says  he  came  down  to  pay  me  that  damage  what 
I  settled  up  with  Palmer  and  that  $50  for  the  switch,  and  says, 
says  he,  I  got  to  sign  a  receipt  for  that  what  he  pay  me. 
Q.  Did  he  say  anything  else  ?  A.  He  says  he  wants  a  fifteen- 
foot  strip  to  cut  a  ditch.  Q.  What  else  did  he  say?  A.  He 
want  me,  hire  me  to  cut  the  ditch.  Q.  Did  you  tell  him  what 
you  wanted  for  that  fifteen-foot  strip  ?  A.  Yes,  sir.  Q.  How 
much  did  you  tell  him  t  A.  I  told  him  a  hundred  dollars. 
Q.  What  did  he  say  to  that?  A.  He  says  too  much.  Q.  What 
did  you  say?  A.  I  says  that  ain't  too  much,  cut  the  line,  the 
line  been  straight,  and  he  buy  a  piece  and  cut  up  and  spoil 
the  line,  the  fence  line.  Q.  And  do  you  remember  what  he 
said  relative  to  how  much  money  he  would  pay  you?  A.  Well, 
he  didn't  say  how  much,  but  $180  and  $50  for  the  switch, 
and  he  buy  more  land.  Q.  What  was  he  to  pay  you  altogether? 
A.  $300.  Q.  What  else  did  he  say  ?  A.  He  don 't  want  to  pay 
me  a  hundred  dollars  for  that  fifteen-foot  strip.  Q.  What 
else  did  he  say  ?  A.  After  he  buy  that  he  says  he  going  to  cut 
the  ditch.  He  want  to  hire  me  to  cut  the  ditch.  He  told  me 
to  see  Mr.  Case,  and  get  him  to  cut  the  ditch.  Mr.  Case  was 
superintendent  of  the  cut-off.  Some  called  him  an  engineer. 
Q.  What  else  did  he  say  about  signing  these  papers?  A.  Well, 
he  says  we  go  to  Pleasant  Plain.  Q.  What  did  he  say  those 
papers  were,  if  anything  ?  A.  He  says — what  for,  to  sign  ?  Q. 
What  was  the  receipt  for?  A.  To  pay  for  the  damage  and 
that  $50.  Q.  What  did  he  say  about  Mr.  Palmer?  A.  He 
said  he  was  going  to  pay  that  damage  I  settled  up  with 
Palmer. 
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After  the  negotiations  had  been  concluded  with  the  plain- 
tiff on  December  11th,  one  Prank  Pacha,  a  mortgagee  of 
plaintiff's  land,  signed  a  mortgage  release  of  the  fifteen-foot 
strip  of  his  land.  In  that  connection  plaintiff  testified  as 
follows : 

Q.  Did  you  ask  Mr.  Pacha — can  Mr.  Pacha  talk  Polish  T 
A.  Yes.  Q.  Did  you  ask  him  any  question  in  Polish  ?  A.  After 
we  came  out  of  the  post  office  I  ask  him  if  he  pay  me  this 
damage  to  this  time.  Q.  Who  did  you  ask  that  question  to? 
A.  I  asked  it  to  Mr.  Pacha.  Q.  What  did  you  ask  Mr.  Pacha, 
then,  after  you  went  out  of  the  post  office  there  to  ask  this  man 
that  had  these  instruments?  A.  I  asked  him,  that  man,  pay 
me  that  damage  to  this  time.  Q.  Did  Mr.  Pacha  ask  him  that 
in  English  ?  A.  I  ask  Polish  and  he  talk  English  to  the  other 
man.  Q.  To  the  man  that  had  these  instruments  2  and  3? 
A.  Yes,  sir.    Q.  What  did  that  man  say  ?    A.  He  says,  *  Yes. ' 

The  foregoing  excerpts  constitute  the  entire  testimony  as 
to  the  alleged  false  representations  by  Mulligan.  We  think 
this  testimony  wholly  fails  to  sustain  the  charge  and  furnishes 
no  basis  for  the  verdict  of  the  jury  in  that  regard.  Mulligan 
was  there  professedly  in  the  interest  of  the  defendant.  It 
does  not  appear  that  any  statement  made  by  him  was  false  in 
fact,  nor  does  it  appear  that  there  was  any  artifice  resorted  to 
by  him,  nor  does  it  appear  that  he  knew  plaintiff's  inability 
to  read  the  English  language.  As  to  the  postoffice  incident 
with  Pacha,  it  is  not  claimed  that  Mulligan  understood  the 
Polish  conversation  between  plaintiff  and  Pacha.  And,  even 
if  he  had  understood  it,  there  was  nothing  false  or  misleading 
in  his  answer.  If  it  had  been  in  plaintiff's  mind  to  save  a 
cause  of  action  for  continuing  and  future  damages  rather 
than  to  settle  as  for  a  permanent  injury,  his  inquiry  could 
have  been  directed  to  that  point.  Mulligan  did  not  purport 
to  read  the  contract  to  him,  nor  did  he  assume  to  state  what 
its  contents  were.  It  is  conceded  that  the  plaintiff  had  abun- 
dant opportunity  to  ascertain  the  contents  of  the  contract 
from  the  disinterested  notary  on  the  following  day,  and  Mul- 
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ligan  knew,  when  he  paid  him  the  consideration,  that  such 
opportunity  would  be  afforded  to  him.  To  hold  that  the  tes- 
timony above  quoted  is  sufficient  to  nullify  the  written  in- 
strument on  the  ground  of  fraud  would  be  to  render  written 
contracts  practically  worthless.    Blossi  t\  Railway  Co.,  144 

■ 

Iowa,  698. 

So  far,  therefore,  as  mere  words  or  statements  are  con- 
cerned, the  foregoing  is  not  sufficient  to  sustain  the  charge  of 
fraud. 

It  is  contended,  however,  by  the  appellee  that  the  unrea- 
sonableness of  a  contract  may  of  itself  be  an  appropriate  cir- 
cumstance in  aid  of  the  other  testimony  as  tending  to  show 
2  samb-  fraud-  *^*^^«  "^^^  proposition  may  be  conceded. 
newB^'rottie-  ^®  ^^^^  ^^^^  *^^  record  with  great  care.  In 
™*°*'  the  light  of  it  we  find  nothing  unreasonable 

in  the  contract,  nor  anything  inconsistent  with  the  previous 
negotiations  as  a  whole.  The  correspondence  between  plain- 
tiff's attorney  and  the  defendant  companiy  indicated  an  ac- 
quiescence in  some  delay  in  the  negotiations  with  a  view  of 
awaiting  developments  of  the  settling  or  slipping  of  the  right 
of  way.  The  embankment  necessarily  interfered  to  some  ex- 
tent with  the  course  of  surface  water  flowing  toward  Walnut 
creek.  The  rains  which  fell  upon  it  must  necessarily  flow 
down  upon  the  lower  land.  It  must  likewise  carry  with  it 
more  or  less  of  the  material  from  the  sides  of  the  embank- 
ment. Some  settling  and 'slipping  was  inevitable.  This  had 
already  taken  place  when  the  settlement  was  had.  More  or 
less  clay  had  been  carried  upon  the  abutting  strip  of  plain- 
tiff's land.  Two  or  three  acres  of  plaintiff's  ground  was  dam- 
aged by  "the  various  debris  thereon.  It  is  undisputed  that  the 
.full  purchase  value  of  the  land  at  the  time  of  the  settlement 
was  not  more  than  $60  an  acre. 

The  f (blowing  excerpt  from  plaintiff's  own  evidence  as 
a  witness  is  descriptive  of  the  situation  as  he  claimed  it : 

In  December,  1906,  the  railroad  company  bought  a  fifteen- 
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foot  strip  of  land  from  me,  on  the  north  side  of  the  creek. 
Prior  to  that  time,  just  south  of  this  fifteen-foot  strip,  there 
was  clay  over  my  land.  It  was  ahout  ten  inches  or  so  thick. 
It  covered  about  two  acres.  I  mean  that  it  was  ten  inches  thick 
at  the  edge  of  this  fifteen-foot  strip,  and  then  tapered  off 
gradually.  Some  of  that  two  acres  would  have  more  clay  on 
it  than  other  parts.  There  would  be  on  that  two  acres  an 
average  of  four  or  five  inches  of  clay,  in  1906.  In  December, 
1911,  the  clay  on  the  north  side  of  the  creek,  close  to  the 
right  of  way,  was  about  ten  inches  thick.  There  are  no  more 
acres  covered  with  clay  than  there  were  in  1906,  in  December. 
It  is  a  little  thicker  than  it  was  in  1906.  When  I  put  in  the 
oats  in  1907  there  was  some  clay  on  the  ground  next  to  the 
right  of  way,  which  covered  about  two  acres.  The  oats  started 
to  grow.  Oats  don't  make  as  good  a  crop  on  clay  land  as  they 
do  on  black  soil.  So,  if  there  hadn  't  been  any  rains  on  that 
land  covered  with  clay  in  1907,  the  oats  would  not  have  been 
as  good  there  as  on  the  black  soil.  Those  two  acres  of  oats 
that  I  didn't  cut  in  1907  are  the  same  two  acres  that  were 
covered  with  clay  in  1906.  In  1908  I  had  this  in  corn.  I 
plowed  about  four  'acres  next  to  the  right  of  way.  Included 
in  that  four  acres  w<Te  the  two  acres  that  were  covered  with 
clay  in  1906.  I  sowed  wheat  on  those  four  acres  in  the  fall  of 
1908,  and  sowed  clover  on  it  in  the  spring  of  1909.  When 
the  wheat  killed  out  in  1909  over  those  two  acres,  it  killed 
the  clover  out  also.  In  1909  I  cut  all  the  wheat  except  those 
two  acres  that  were  covered  with  clay  in  1906.  If  the  water 
hadn't  gotten  over  that  in  1909,  it  would  not  have  beeia  as 
good  as  the  other  two  acres,  anyway.  I  didn  't  sow  any  clover 
in  the  spring  of  1910.  Those  two  acres  that  I  have  spoken 
of  were  killed  in  1909.  There  were  no  rains  in  1910  that 
interfered  with  that  land.  There  was  not  much  rain  in  1911. 
During  the  springs  of  1907, 1908,  and  1909  we  had  very  heavy 
rains.  When  we  have  heavy  rains  Walnut  creek  nearly  always 
overflows  and  goes  over  my  land.  .  .  .  After  the  water 
enters  my  land  it  goes  over  the  same  ground  that  it  did  in 
1906.  The  company  put  some  tile  in  along  the  right  of  way 
northeast  of  the  creek  in  1907.  Prior  to  the  time  they  put 
that  tile  in,  the  water  came  down  there  the  same  way  it  does 
now.  The  tile  just  took  the  place  of  the  open  ditch.  In 
1906  they  dug  a  ditch  north  of  the  creek  along  the  right  of 
way  from  the  old  right  of  way  to  the  creek.    This  ditch  filled 
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up,  and  about  three  years  later  they  scraped  out  another  ditch. 
The  water  has  been  running  in  that  ditch  ever  since  it  was 
dug.  It  was  dug  in  1909.  The  water  on  the  north  side  of  the 
creek-  has  not  been  running  down  there  over  my  land  since 

1909,  except  when  it  rains  hard.  They  didn't  dig  the  ditch 
deep  enough  close  to  the  creek. 

Adam  Peck  testified  for  the  plaintiff  as  follows: 

My  farm  adjoins  this  twenty-four  acres  in  controversy.  I 
think  there  is  about  fifteen  or  sixteen  acres  on  the  north  side 
of  the  creek  that  is  all  flat,  except  perhaps  one  acre  of  it  is 
on  a  bluff.  On  the  north  side  of  the  creek  the  water  runs 
down  the  right  of  way  from  the  northeast  for  about  3,000  feet. 
In  1906  tiiere  was  a  ditch  cut  on  the  defendant's  right  of 
way,  along  about  the  last  part  of  December.  The  ditch  was 
probably  ten  or  twelve  inches  deep  and  about  eighteen  inches 
wide.  This  ditch  filled  up  in  the  spring  of  1907.  After  the 
ditch  filled  up  in  the  spring  of  1907,  the  water  that  came  down 
the  right  of  way  spread  over  Mr.  Zaharyas'  land.  It  con- 
tinued that  way  until  the  fall  of  1909.  Then  they  cut  another 
ditch.  This  ditch  is  probably  three  feet  wide.  In  some  places 
it  is  a  foot  or  a  foot  and  a  half,  and  some  places  two  feet 
deep.    The  ditch  is  not  as  deep  now,  in  places,  as  it  was  in 

1910.  Next  to  the  creek  and  next  to  the  old  right  of  way,  it 
is  deeper  now  than  it  was  then.  The  water  coming  down  has 
made  it  deeper.  This  ditch  carries  some  of  the  water  in  time 
of  heavy  rains.  I  guess  it  has  carried  all  the  water  that  has 
fell  this  year.  1911  was  a  pretty  dry  year.  This  ditch  along 
the  right  of  way,  at  the  smallest  place,  is  three  or  four  feet 
wide,  and  probably  eight  or  ten  inches  deep.  Water  coming 
over  the  right  of  way  for  3,000  feet  above  must  come  through 
that  ditch  in  order  to  get  to  the  creek.  There  has  been  some 
tile  laid  by  the  defendant  on  its  right  of  way  northeast  of 
the  creek.  About  eighty  rods  of  tile.  I  think  it  is  a  seven- 
inch  tile.  The  tile  empties  out  on  the  right  of  way  about  forty 
rods  above  the  plaintiff's  land.  From  there  on  it  has  cut  out 
some  ditches  on  the  right  of  way.  The  ditch  it  has  cut  out 
along  the  right  of  way  is  ten  feet  wide  in  places  and  six  or 
seven  deep  in  places.  This  ditch  has  been  cutting  some  along 
there  ever  since  the  railway  was  constructed. 
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From  the  foregoing  it  will  be  noted  that  plaintiff's  land 
is  unavoidably  overflowed  from  Walnut  creek  by  every  heavy 
rain.  At  such  times  the  water  from  the  right  of  way  must 
necessarily  pass  upon  it.  The  ditch  running  parallel  with  the 
embankment  toward  Walnut  creek  would  necessarily  be  under 
the  same  overflow.  The  damages  claimed  in  this  action  for 
1907,  1908,  1909,  1910,  and  1911  are  based  upon  the  same 
acrectge  and  the  presence  of  clay  thereon.  The  ditch,  concern- 
ing which  complaint  is  made  because  of  alleged  insufficiency, 
oan  at  its  best  protect  plaintiff's  land  only  when  there  are  no 
heavy  rains  to  overflow  it.  Plaintiff's  own  testimony  shows 
that  all  his  claimed  damage  resulted  from  heavy  rains.  There 
were  no  heavy  r^ins  in  1911,  and  the  trial  court  found  that 
there  was  no  evidence  of  damage,  and  withdrew  that  part  of 
the  claim  from  the  jury.  For  the  remaining  four  years  the 
jury  found  damage  of  only  $48.  Going  back,  then,  to  the 
settlement  of  December  11,  1906,  can  it  be  said,  therefore,  to 
be  unreasonable  that  the  parties  should  treat  the  embankment 
as  a  permanent  injury  to  plaintiff's  land  to  be  settled  for  once 
for  all?  Could  it  be  said  to  be  less  unreasonable  to  reserve 
to  plaintiff  a  continuing  cause  of  action  for  continuing  dam- 
ages of  $10  or  $15  per  year  to  be  litigated  or  settled  annually? 
There  is  nothing  apparently  unreasonable  in  the  amount  paid 
for  the  settlement.  In  the  light  of  the  measure  of  damage 
adopted  by  the  jury  in  the  present  case,  the  amount  paid  in 
the  settlement  of  1906  was  liberal  as  for  permanent  injury. 
On  the  other  hand,  to  leave  to  the  plaintiff  a  continuing  cause 
of  action  for  accruing  damages  would  subject  the  defendant 
at  any  time  to  an  order  of  abatement  of  the  embankment  as 
a  nuisance.  As  already  indicated,  the  order  of  abatement 
entered  in  this  case  enjoins  the  defendant  from  permitting 
the  water  which  falls  upon  its  right  of  way  from  being  dis- 
charged upon  or  across  or  over  the  land  of  the  plaintiff. 
Necessarily  water  must  fall  upon  the  right  of  way,  and  it  must 
run  down  the  embankment,  and  it  must  run  upon  plaintiff's 
land  in  all  times  of  heavy  rain  and  overflow.    Strict  obedience 
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to  this  order  would  require  the  removal  of  the  embankment. 

It  must  be  said,  therefore,  that  there  is  nothing  unreason- 
able or  unconscionable  in  the  contract  as  written  which  can 
operate  as  a  circumstance  in  support  of  the  allegations  of 
fraud. 

II.  The  evidence  in  this  record  shows  without  dispute 
that  it  was  the  understanding  between  the  parties  that  the 
defendant  company  would  cut  a  ditch  along  or  parallel  with 
its  right  of  way  for  the  purpose  of  carrying  a  stream  of  water 
southwesterly  to  Walnut  creek.  Such  provision  does  not  ap- 
pear in  the  contract.  But  the  ditch  was  immediately  cut, 
according  to  testimony  on  behalf  of  the  plaintiff.  It  became 
filled  and  was  again  cut  in  1909.  Whether  the  plaintiff  would 
be  entitled  to  a  reformation  of  the  contract  as  for  mutual 
mistake  as  to  the  provision  for  the  ditch  is  a  question  which 
cannot  arise  in  this  case.  Even  if  the  provision  were  con- 
tained in  the  written  contract,  the  plaintiff's  case  is  not  bot- 
tomed upon  the  failure  of  the  defendant  to  cut  or  maintain 
the  ditch.  The  ditch  was  confessedly  in  operation  a  part  of 
the  time.  The  testimony  in  behalf  of  the  plaintiff  shows  that 
it  was  in  operation  at  least  in  1910  and  1911,  and  at  least  a 
part  of  1907.  The  damage  described  by  the  plaintiff  in  his 
testimony  for  each  of  such  years  was  identical,  regardless  of 
the  condition  of  the  ditch.  That  the  ditch  cannot  protect  the 
plaintiff  against  the  overflow  of  heavy  rains  is  conceded  in 
his  testimony,  as  already  quoted. 

All  that  we  hold  now  is  that  the  evidence  wholly  fails  to 
sustain  the  charge  of  fraud,  and  this  is  decisive  of  this  ap- 
peal. The  judgment  and  order  entered  below  must  therefw^e 
be  Reversed, 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 
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Gk)DPBEY  Durst,  Appellant,  v.  The  City  op  Des  Moines, 

ET  AL.,  Appellees. 

Municipal  corporations:     special  assessments:     bsmedy  of  pbopertt 

1  owNiat.  Objection  before  the  city  council  and  appeal  to  the  courts 
is  the  exclusive  remedy  of  a  property  owner  who  is  aggrieved  by 
any  error  or  irregularity  in  the  notices  or  proceedings  leading  to 
a  special  assessment  of  his  property  for  an  authorized  public  im- 
provement, and  in  failing  to  do  so  his  objections  are  waived;  and 
in  no  such  case  can  an  independent  action  in  equity  be  maintained 
to  set  aside  a  special  assessment,  without  a  showing  of  fraud. 

Same:     valuation  of  pbopertt:     jubisdiction.    The  erroneous  valua- 

2  tion  of  property  by  the  city  council  does  not  deprive  it  of  juris- 
diction to  levy  a  special  assessment  against  it  for  a  public  improve- 
ment; as  this  is  not  a  jurisdictional  question,  but  one  for  determi- 
nation by  the  council,  and  any  error  of  the  council  in  fixing  a  valua- 
tion may  be  reviewed  on  appeal,  proper  objection  having  been  made. 

Same:     limitation    of    assessment:      single    improvement.      The 

3  statute  provides  that  no  assessment  for  a  public  improvement  shall 
exceed  twenty-five  per  cent  of  the  value  of  the  property;  but  this 
applies  in  the  case  of  each  distinct  improvement  without  reference 
to  other  burdens  which  the  property  may  have  been  compelled  to 
bear  for  other  improvements.  Thus  where  property  abuts  upon  two 
different  streets  which  are  improved  at  different  times,  each  sepa- 
rate improvement  may  operate  to  create  like  special  benefits,  and 
will  not  be  treated  as  a  single  improvement  within  the  statute 
limiting  the  imposition  of  special  assessments. 

Same:     constitutional  law:     assessment   of   property:      notice: 

4  DUE  process.  As  the  statute  expressly  authorizes  the  city  council 
to  levy  special  assessments  for  public  improvements,  and  provides 
that  the  assessed  valuation  of  the  property  shall  only  be  prima  facie 
evidence  of  its  valne,  the  council  in  apportioning  the  benefits  may 
determine  the  value  of  the  property  vrithout  notice  to  the  owner; 
and  as  the  statute  provides  for  notice  to  the  owner  of  the  proceed- 
ings leading  up  to  the  assessment  its  valuation  without  notice  does 
not  work  a  deprivation  of  property  without  due  process. 
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« 

Appeal  from  Polk  District  Court. — Hon.  Chas.  S.  Bradshaw, 

Judge. 

Tuesday,  Fekiuabt  17,  1914. 

Action  in  equity  to  set  aside  a  certain  special  assessment 
on  real  estate  in  the  city  of  Des  Moines,  and  to  enjoin  the 
collection  thereof.  The  defendants'  demurrer  to  the  petition 
having  been  sustained,  and  plaintiff  electing  to  stand  on  his 
pleading  without  amendment,  the  action  was  dismissed,  at 
his  costs,  and  he  appeals. — Affirmed, 

Dale  dk  Harvison,  for  appellant. 

Robt.  0.  Brennan,  H.  W.  Byers,  and  Eskel  C.  Carlson, 
tor  appellees. 

Weaver,  J. — Lot  1  in  Shepard's  addition  to  the  city  of 
Des  Moines  fronts  to  the  east  on  East  Second  street,  and  is 
bounded  on  its  north  side  by  Maple  street.  Lot  18  lies  im- 
mediately south  of  said  lot  1,  fronting  also  upon  E^st  Second 
street,  and  is  bounded  on  the  south  side  by  Shepard  street. 
The  plaintiff  owns  the  east  one-half  of  the  lots  so  designated, 
and  has  no  interest  in  or  title  to  the  west  half  thereof.  In 
the  year  1907  the  city  caused  East  Second  street  at  this  point 
to  be  curbed,  and  for  the  expense  thus  created  a  spe(*ia1 
assessment  of  $32.45  was  laid  upon  each  tract.  In  the  follow- 
ing  year,  1908,  the  city  caused  East  Second  street  to  be  paved. 
and  of  the  cost  of  this  improvement  the  sum  of  $266.38  wan 
assessed  upon  each  of  said  half  lots.  During  the  next  suc- 
ceeding year,  1909,  the  city  caused  Maple  street  to  be  paved 
along  the  north  side  of  said  lot  1,  and  of  this  expense  the 
sum  of  $192.27  was  assessed  upon  the  east  half  of  said  lot. 
This  last  or  third  item  is  the  only  one  in  controversy  in  this 
action ;  but  a  statement  of  the  first  and  second  items  is  neces- 
sary to  an  understanding  of  the  grounds  upon  which  the 
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plaintiff  demands  relief.  The  general  assessment  roll  for 
the  years  1907  and  1908  shows  the  two  half  lots  to  have  been 
valued  together  at  $1,500  for  the  purposes  of  taxation.  When 
the  special  assessments  were  made  in  the  years  1907  and 
1908  for  the  curbing  and  paving  of  East  Second  street,  the 
subject  of  the  actual  value  of  the  property  was  considered 
by  the  city  council,  and  each  half  lot  was  found  to  be  worth 
$1,500.  When  the  special  assessment  (the  one  in  contro- 
versy) was  made  in  1909  for  the  paving  and  curbing  of 
Maple  street,  the  actual  value  of  the  east  half  of  lot  1  was 
again  considered  by  the  city  council,  and  found  to  be  $1,200. 
The  plaintiff  is  and  at  all  times  has  been  a  nonresident  of 
Des  Moines  and  Polk  county,  and  he  was  given  no  notice  of 
the  institution  of  the  proceedings  or  of  the  assessments  pro- 
posed to  be  made  except  by  publication  in  the  manner  pro- 
vided  by  the  statute  (Code,  sees.  810  and  823).  He  did  not 
appear  in  the  proceedings  at  any  stage  thereof,  and  did  not 
appeal  to  the  district  court  from  the  levy  of  the  special  as- 
sessment. It  should  be  said,  however,  that,  after  the  levy  of 
tne  first  and  second  special  assessments  for  expense  of  the 
work  done  on  East  Second  street,  he  brought  an  action  in 
equity  to  enjoin  the  enforcement  thereof,  on  the  grounds 
.  (1)  that  notice  of  the  consideration  of  the  resolution  of 
necessity  had  not  been  published  as  required  by  law;  (2) 
that  the  resolution  itself  was  not  sufficiently  full  or  specific ; 
and  (3)  that  the  levy  made  upon  the  property  was  in  excess 
of  one-fourth  of  its  value  as  shown  by  the  records  of  its  last 
assessment  for  general  taxing  purposes.  The  judgment  of 
the  trial  court  denying  the  relief  asked  in  that  case  was 
brought  here  on  appeal  of  the  plaintiff,  and  affirmed.  See 
Durst  V.  Des  Moines,  150  Iowa,  370.  Reference  to  the  opinion 
in  that  case  shows  that  we  there  held  the  objections  to  the 
publication  of  notice  and  to  the  sufficiency  of  the  resolution 
of  necessity  were  not  well  taken,  and  as  to  the  third 
objection  it  was  further  held  that,  even  if  it  should  be  ad- 
mitted that  the  city  council  erred  in  not  treating  the  assessed 
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value  of  the  property  as  its  actual  value  for  the  purposes  of 
the  special  levy,  plaintiff's  remedy  was  by  appeal  to  the 
district  court,  and,  having  failed  to  avail  himself  thereof,  he 
must  be  conclusively  presumed  to  have  waived  the  objection. 

In  his  petition  in  the  present  action  the  plaintiff  recites 
the  facts  relating  to  the  several  special  assessments  mentioned 
above,  and  seeks  to  have  the  one  which  was  made  in  1909  on 
the  east  half  of  lot  1  for  the  expense  of  curbing  and  paving 
Maple  street  declared  void  and  unenforceable,  upon  the  theory 
that,  the  two  prior  assessments  upon  the  same  property  for 
curbing  and  paving  East  Second  street  having  aggregated 
more  than  25  per  cent,  of  its  assessed  value,  it  could  not 
lawfully  be  charged  with  any  additional  liability  for  the 
work  done  on  Maple  street.  In  other  words,  it  is  the  theory 
of  the  petition  that  the  curbing  of  East  Second  street  in  1907, 
the  paving  of  East  Second  street  in  1908,  and  the  curbing 
and  paving  of  Maple  street  in  1909  constituted  in  law  and 
in  fact  but  a  single  improvement,  for  which,  under  the  pro- 
visions of  Code  Supplement,  sec.  792-a,  the  property  iiu 
question  could  be  made  liable  to  no  greater  amount  than  25 
per  cent,  of  its  assessed  value,  and  that,  such  limit  having 
been  reached  in  the  two  earlier  levies,  the  present  special 
assessment  for  the  paving  on  Maple  street  is  void  for  want 
of  authority  in  the  city  council  to  make  it. 

In  a  second  count  of  the  petition  the  plaintiff  makes  the 
further  claim  that,  even  if  it  be  conceded  that  under  the 
statute  it  was  competent  for  the  council  to  find  the  actual 
value  of  the  property  to  be  in  excess  of  the  estimate  shown 
by  the  general  assessment  roll,  and  to  make  special  assess- 
ments, thereon  up  to  the  limit  of  25  per  cent,  of  such  actual 
value,  yet  this  could  lawfully  be  done  only  upon  notice  given 
to  plaintiff  and  opportunity  afforded  him  to  contest  such 
question  of  actual  value.  He  alleges  that  no  such  notice  or 
opportunity  was  given,  and  because  of  such  omission  the  act 
of  the  council  in  treating  the  property  as  of  a  wtlue  greater 
than  was  shown  by  the  general  assessment  roll  was  unau- 
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thorized,  and  the  enforcement  of  a  levy  so  made  operates 
to  deprive  him  of  his  property  without  due  process  of  law 
in  violation  of  familiar  constitutional  provisions. 

I.  The  questions  thus  raised  are  not  altogether  new, 
though  perhaps  not  before  presented  to  us  in  a  form  quite 
so  concrete  or  definite,  and  they  have  been  argued  with  the 
painstaking  care  and  thoroughness  which  are  characteristic 
of  the  learned  counsel  who  bring  them  to  our  attention.  The 
law  prescribing  and  limiting  the  power  of  municipalities  to 
make  street  improvements,  and  more  particularly  improve- 
ments the  expense  of  which  is  to  be  laid  upon  abutting  prop- 
erty, is  a  prolific  source  of  litigation,  and  it  is  to  be  con- 
fessed that  the  courts,  in  their  anxiety  on  the  one  hand  to 
preserve  the  rights  of  the  individual  property  owner  against 
confiscation  or  undue  aggression,  and  to  avoid  on  the  other 
hand  such  narrowness  of  statutory  construction  as  will  ham- 
per or  defeat  the  progress  of  authorized  municipal  improve- 
ments, have  found  it  very  difScult  to  so  plainly  define  the 
jurisdiction  of  a  city  council  and  the  necessary  incidents 
thereto  as  to  remove  that  question  from  the  field  of  debate. 
A  more  or  less  successful  attempt  to  accomplish  that  end  has 
been  made  by  the  Legislature  in  framing  our  present  Code 
and  its  amendments. 

Jurisdiction  of  the  parties  interested  in  the  institution 
of  proceedings  for  such  improvement  is  obtained  by  publi- 
cation of  notice  of  the  preliminary  resolution  of  necessity. 

Code,  sec.  810.    Jurisdiction  to  make  special 
'  coBPOBATioNs :    asscssmcuts  for  the  cost  of  an  improvement 

•  •Special  assess- 

ments :  remedy    SO  authorized  and  constructed  is  obtained  by 

offproperty  " 

owner.  publication  of  notice  of  the  time  when  and 

place  where  objections  thereto  may  be  presented  and  consid- 
ered. '  Code,  sec.  823.  These  notices  being  given  in  the  stat- 
utory manner,  all  property  owners  are  presumed  to  have  cog- 
nizance of  the  details  involved  in  the  preparation  for  and 
execution  of  the  work  of  improvement,  and,  if  there  be  any 
ground  of  complaint  on  account  of  errors  or  irregularities 
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in  the  special  assessments,  or  on  account  of  any  of  the  prior 
notices  or  proceedings  leading  up  to  such  assessments,  the 
party  aggrieved  must  appear  before  the  city  council  and 
make  the  objection  on  which  he  relies,  and,  failing  so  to  do, 
his  objections  are  deemed  to  have  been  waived.  Code,  sees. 
823  and  824.  The  only  exception  to  this  rule  which  the  stat- 
ute recognizes  is  where  fraud  is  shown.  If,  having  made  his 
objections  known  to  the  city  council  as  provided  by  law,  they 
are  overruled  or  ignored,  he  may  have  the  proceedings  re- 
viewed upon  appeal  to  the  district  court.  Code,  sec.  839.  If 
there  was  ever  any  doubt  whether  this  remedy  was  exclusive, 
and  that  under  such  circumstances,  and  without  showing  of 
fraud,  no  action  can  be  maintained  in  equity  to  set  aside  or 
annul  a  special  assessment  for  a  work  of  public  improvement, 
it  no  longer  exists.  Railroad  Co,  v,  Lindquisi,  119  Iowa,  144 ; 
Owens  V,  Marion,  127  Iowa,  469;  Nixon  v,  Burlington,  141 
Iowa,  316;  Land  Co.  v,  Des  Moines,  144  Iowa,  629;  Reed  v. 
Cedar  Rapids,  137  Iowa,  107 ;  Andre  v.  Burlington,  141  Iowa, 
65 ;  Durst  v.  Des  Moines,  150  Iowa,  370. 

It  is  necessary  consequence  of  the  cited  statutes  and  the 
decisions  of  this  court  relating  thereto  that,  if  the  plaintiff 
herein  has  any  standing  in  a  court  of  equity  as  an  applicant 
for  relief  from  the  special  assessment  complained  of,  it  must 
be  because  such  ass^ment  is  for  some  reason  absolutely  null 
and  void.  No  complaint  is  made,  nor  is  any  fact  stated,  tend- 
ing to  show  any  failure  or  omission  to  publish  the  statutory 
notice  of  the  preliminary  resolution  or  notice  of  the  time  and 
place  where  the  matter  of  special  assessments  was  to  be  con- 
sidered. On  the  contrary,  the  allegations  of  the  petition  are 
such  that  upon  demurrer  thereto  we  must  presume  the  giving 
of  the  proper  statutory  notices,  and,  there  having  been  nu 
appeal  from  the  assessments,  their  sufficiency  must  be  taken 
as  unimpeachable,  unless  it  shall  appear  from  the  facts  alleged 
by  the  plaintiff  that,  no  matter  how  regular  and  technically 
perfect  the  proceedings  of  the  city  council  in  ordering  and 
constructing  the  improvement,  it  was  clearly  and  distinctly 
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beyond  its  power  and  authority  to  impose  and  charge  liability 
of  any  kind  upon  the  said  east  half  of  lot  1  for  improvement 
of  Maple  street,  which  bounded  and  abutted  it  on  the  north 
side.  And  such,  if  we  understand  plaintiff's  counsel,  is  the 
position  they  take. 

Passing  for  the  present  the  constitutional  objection,  we 
are  quite  clear  the  ground  thus  taken  is  not  tenable.     The 
power  to  pave  and  improve  its  streets  and  assess  the  cost 
2    SAMB  •  vaiua-     ^P^^  abutting  property  is  expressly  given  the 
ert?Mu5?8%c.    city.     Code,  sec.  792.     True,  that  power  is 
^^^^'  limited  by  the  provision  that,  when  the  city 

levies  a  special  assessment  for  any  public  improvement 
against  any  tract  of  land,  such  assessments  shall  not  be 
in  excess  of  the  special  benefits  conferred,  or  in  excess  of  25 
per  cent,  of  the  actual  value  of  such  tract  at  the  time  of  the 
levy,  of  which  value  the  last  preceding  assessment  roll  shall 
be  prima  facie  evidence.  Code  Supp.  1907,  sec.  792-a.  But 
this  provision  necessarily  vests  the  council  with  authority 
and  imposes  upon  it  the  duty  to  inquire  into  and  consider 
the  actual  value  of  each  abutting  tract  of  land  in  ord^r  that 
the  special  assessment  it  proposes  to  make  shall  not  exceed 
the  statutory  limit.  The  determination  of  this  question  in- 
heres in  every  assessment  made  by  the  council.  An  error  in 
estimating  the  value  of  the  property,  or  in  the  extent  of 
the  special  benefits  accruing  to  the  land,  or  in  the  amount 
properly  chargeable  to  any  abutting  property,  does  not  go 
to  the  jurisdiction  of  the  council,  but  to  an  incident  or  detail 
of  the  proceedings,  and  the  property  owner  complaining 
thereof  should  lay  his  objection  before  the  council,  and  upon 
an  adverse  ruling  there  mey  >ippeal  to  the  district  court.  In 
no  other  way  can  the  statute  be  given  practical  effect  or  the 
decisions  above  cited  be  sustained. 

The  property  in  the  present  case  admittedly  abuts  upon 
the  improvement.  There  is,  as  already  said,  no  showing  or 
claim  that  the  statutory  notices  required  in  such  cases  were 
not  duly  published,  and  such  service  has  always  been  held 


Feb.  1914]       Durst  v.  City  op  Des  Moines.  89 

sufficient  to  charge  the  owner,  although  a  nonresident,  with 
notice  of  the  proceeding.  Upon  such  a  record  the  plaintiff's 
failure  to  pursue  his  remedy  by  appeal  forecloses  his  claim 
for  relief  against  a  special  assessment  on  abutting  property. 
If  plaintiff  believed  or  claimed  that  his  property  had  already 
been  >^s8essed  to  its  full  statutory  liability  for  this  same  im- 
provement, and  should  therefore  be  exempt  from  contribu- 
tion to  the  cost  of  paving  Maple  street,  it  was  his  undoubted 
right  to  assert  that  claim  before  the  city  council,  and  it  was 
equally  within  the  undoubted  jurisdiction  of  the  council  to 
consider  and  pass  upon  the  issue  so  raised.  To  say  that  under 
such  circumstances  a  property  owner  may  withhold  his  ap- 
pearance and  objections  in  the  proceedings  of  which  he  has 
been  duly  notified,  and  go  into  equity  to  vacate  an  assessment 
which  he  might  have  successfully  resisted  in  the  tribunal 
established  for  that  purpose,  would  be  to  destroy  the  efficiency 
of  the  law  enacted  for  the  construction  of  public  improve- 
ments. In  short,  assuming,  as  we  must,  that  the  proceedings 
before  the  council  for  the  construction  of  the  improvement 
in  question  were  regularly  instituted  by  service  of  the  proper 
notices  and  jurisdiction  thereby  acquired  by  the  council  to 
consider  and  pass  upon  the  liability  of  abutting  property  to 
contribute  to  the  cost  of  such  improvement,  we  hold  that, 
plaintiff  having  failed  to  make  known  his  objections  to  the 
assessment  upon  his  property,  and  having  failed  to  take  ad- 
vantage of  his  right  to  appeal  from  such  assessment,  an  action 
in  equity  will  not  lie  on  his  behalf  to  contest  the  validity  or 
amount  of  such  assessment. 

II.  Even  were  the  point  just  decided  to  be  waived  or 
ignored,  we  should  be  compelled  to  hold  against  the  plaintiff 
upon  his  contention  that  the  curbing  and  paving  done  on 

East  Second  street  in  1907  and  1908  and  the 
tion  of  assess-     curbing  and  paving  done  in  1909  on  Maple 

ment :  single  o  x-  o  r 

improTement.  street  were  in  law  or  in  fact  one  and  the  same 
improvemei .  so  far  as  relates  to  the  property  in  question. 
The  question  thus  raised  is  not  analogous  to  the  one  consid- 
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ered  by  us  in  Bailey  v.  Des  Moines,  158  Iowa,  747.  In  that 
case  the  city  had  adopted  the  scheme  of  letting  the  paving  and 
curbing  of  a  street  in  separate  contracts,  the  work  in  both 
being  carried  on  at  the  same  time,  and  constituting  to  all 
intents  and  purposes  a  single  improvement ;  and  we  held  that 
the  combined  cost  of  both  paving  and  curbing  was  to  be 
taken  into  consideration  in  determining  whether  the  stat- 
utory limit  of  liability  to  which  abutting  property  could  be 
subjected  on  that  account  had  been  exceeded.  The  conclu- 
sions there  reached  and  the  decision  there  announced  we 
adhere  to  without  qualification.  Here,  however,  we  have  to 
consider  two  distinct  streets  which  happen  to  intersect  and  a 
tract  of  land  which  happens  to  be  situated  at  the  intersection. 
In  other  words,  it  is  a  * 'corner  lot,"  abutting  at  one  end  on 
one  street,  and  at  one  side  abutting  upon  the  other  street. 

East  Second  street  was  first  improved,  and  for  the  pur- 
poses of  this  case  we  may  concede  that  for  this  improvement 
the  comer  lot  was  subjected  to  a  special  assessment  to  the 
full  one-fourth  of  its  actual  value.  Later  Maple  street  was 
also  ordered  paved.  On  what  theory  can  it  be  said  that  the 
old  paving  on  the  one  street  and  the  new  paving  on  the  other 
street  constitute  a  single  item  or  unit  of  improvement  f  It 
is  true  they  intersect  at  this  comer,  and  they  each  improve 
the  ease  and  means  of  access  to  the  same  lot,  and  facilitate 
public  use  of  an  adjacent  highway.  But  likeness  of  improve- 
ment is  not  identity  of  improvement.  Suppose,  for  instance, 
that  a  party  owns  an  entire  tract  surrounded  by  four  severfd 
streets,  and  the  city  following  the  commonly  observed  custom, 
extends  its  paving  gradually  to  accommodate  its  growth  in 
population  and  business,  improving  perhaps  one  street  at  a 
time  at  intervals  of  a  year  or  several  years ;  may  such  owner 
properly  insist  that  the  entire  paving  which  surrounds  his 
lot,  though  it  includes  parts  of  the  improvement  of  four  dis- 
tinct streets  constructed  at  different  times  and  pursuant  to 
different  ordinances,  is  yet  a  single  improvement  as  to  his 
property?     It  would  be  a  most  unwarrantable  perversion 
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of  language  to  so  hold.  The  language  of  the  statute  k  that, 
"when  any  city  council  levies  any  special  assessment  for  any 
public  improvement  against  any  lot  or  tract  of  land,  .  .  . 
such  assessment  shall  not  be  in  excess  of  twenty-five  per 
centum  of  the  actual  value  of  the  lot  or  tract  at  the  time 
of  levy  and  the  last  preceding  assessment  roll  shall  be  taken 
as  prima  facie  evidence  of  such  value."  In  other  words, 
each  separate  public  improvement  is  to  be  dealt  with  on 
its  own  merits,  and  according  to  .its  own  peculiar  circum- 
stances, and  the  limit  of  25  per  cent,  is  to  be  applied  in  the 
case  of  each  distinct  improvement,  without  reference  to  other 
burdens  which  the  property  may  have  been  compelled  to  bear 
for  the  construction  of  other  improvements.  That  the  paving 
of  two  different  streets  constitutes  two  distinct  improvements 
we  think  is  not  open  to  serious  doubt,  and  the  fact  that  the 
separate  improvements  may  each  operate  to  create  like  special 
benefits  upon  the  same  lot  does  not  serve  to  effect  their  coales- 
cence into  a  single  improvement  for  the  purposes  of  the  statute 
limiting  the  imposition  of  special  assessments.  In  the  form 
here  presented  the  question  under  consideration  has  never  been 
directly  passed  upon  by  this  court;  but  the  statute  is  not  so 
obscure  as  to  call  for  frequent  judicial  construction. 

It  has  been  held  that  assessments  upon  the  same  corner 
lot  for  similar  improvements  made  upon  two  streets  border- 
ing its  front  and  side  lines  are  not  double  taxation  (City  v. 
Dorr,  31  Iowa,  89;  Morrison  v.  Hershire,  32  Iowa,  271) — a 
rule  which  involves  to  some  extent  the  principle  which  we  here  ' 
affirm.  And  indeed,  the  fact  that  the  paving  of  different  and 
distinct  streets  constitutes  different  and  distinct  items  or  units 
of  public  improvement  even  where  the  same  lot  is  affected  is 
so  evident  from  the  mere  statement  that  it  is  somewhat  diffi- 
cult to  make  it  clearer  by  interpretation  or  illustration.  It 
is  only  when  we  import  into  or  extract  from  the  words  of  the 
statute  something  more  than  is  there  plainly  expressed  that 
any  room  for  doubt  is  found. 

III.    The  constitutional  question,  if  we  correctly  appre- 
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hend  the  position  of  counsel,  is  that,  in  the  absence  of  evi- 
dence to  the  contrary,  the  city  council  in  levying  a  special  as- 
sessment is  bound  to  accept  the  value  of  the 

4.   Sahb:  consti- 
tutional law :      property  as  shown  by  the  last  preceding  as- 

notfcY?*due        sessment  roll.     It  is  further  contended  that 
process.  ^.j^^  fixing  of  any  greater  value  upon  such 

property  than  is  shown  by  the  assessment  roll  is  in  effect  an 
increase  of  its  assessment  for  the  purposes  of  such  special  taxa- 
tion, and  this  can  constitutionally  be  done  only  upon  notice 
to  the  owner  and  opportunity  given  him  to  resist  such  increase. 
It  is  also  alleged,  and  the  demurrer  admits,  that  no  notice 
was  given  the  plaintiff  of  the  action  of  the  council  finding 
the  property  to  be  of  greater  value  than  is  disclosed  by  the 
assessment  roll,  except  such  constructive  notice  as  was  given 
by  publication  as  hereinbefore  mentioned.  For  this  reason, 
plaintiff  says  the  effect  of  this  action  of  the  council  is  to  de- 
prive him  of  his  property  without  due  process  of  law.  The 
statement  of  constitutional  right  is,  as  an  abstract  proposi- 
tion, concededly  sound;  but  the  facts  alleged  in  the  petition 
fall  far  short  of  making  a  case  for  its  application.  The  statute 
referred  to  does  not  provide  for  an  assessment  of  the  property 
nor  an  increase  of  its  assessment  as  a  basis  of  taxation.  The 
city  council  did  not  assess  or  increase  the  assessment  of  the 
lot  in  question.  The  statute  did  not  require  the  council  to 
adopt  the  value  of  the  lot  as  shown  by  the  last  preceding  as- 
sessment roll.  On  the  contrary,  it  specifically  provides  that 
the  limitation  of  the  liability  of  the  property  shall  be  25  per 
cent,  of  **the  actual  value  of  the  lot  or  tract  at  the  time  of  the 
levy  of  the  assessment,"  and  the  only  reference  to  the  last 
preceding  assessment  roll  is  to  make  it  admissible  as  ''evi- 
dence of  such  value. ' '  A  special  assessment  is  not  a  tax  levied 
upon  property  according  to  its  value.  The  charge  or  levy 
laid  thereon  is  specific  rather  than  ad  valorem,  and  until  the 
enactment  of  the  cited  statute  (Code  Supp.  1907,  section 
792a)  the  burden  so  imposed  had  no  relation  to  the  value  of 
the  property,  but  was  limited  alone  by  the  extent  of  the  bene- 
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fits  accruing  to  the  property  from  the  improvement  the  cost  of 
whieh  was  thus  provided  for.  It  might  happen  and  sometimes 
did  happen  that  a  valid  special  assessment  would  exceed  the 
value  of  the  property  as  it  stood  before  the  improvement. 
The  present  statute  does  no  more  than  to  limit  such  liability 
to  25  per  centum  of  the  actual  value  of  the  property  at  the 
time  of  the  levy,  but  in  no  manner  changed  the  nature  of  a 
special  assessment. 

Now,  as  we  have  already  said,  the  matter  of  apportion- 
ing the  cost  of  the  improvement  to  the  several  tracts  of  prop- 
erty was  a  duty  expressly  committed  to  the  city  council.  It  was 
an  essential  part  of  the  proceedings  which  had  been  regularly 
instituted  for  the  improvement  of  Maple  street.  Notice  of 
the  assessment  and  of  the  time  and  place  for  hearing  of  objec- 
tions thereto  was  given  as  the  statute  provides,  and  this,  we 
think,  was  due  process  of  law  within  the  constitutional  mean- 
ing of  that  phrase.  Boss  v.  Supervisors,  128  Iowa,  438 ;  King 
V.  Portland,  184  U.  S.  61  (22  Sup.  Ct.  290,  46  L.  Ed.  431) ; 
Hagar  v.  District,  111  U.  S.  701  (4  Sup.  Ct.  663,  28  L.  Ed. 
569) ;  Bank  v.  Pennsylvania,  167  U.  S.  461  (17  Sup.  Ct.  829, 
42  L.  Ed.  236) ;  RaUroad  Co.  v.  Backus,  154  U.  S.  421  (14 
Sup.  Ct.  1114,  38  L.  Ed.  1031) ;  Paulsen  v.  Portland,  149  U. 
S.  30  (13  Sup.  Ct.  750,  37  L.  Ed.  637) ;  Railroad  Co,  v.  Min- 
nesota,  159  U.  S.  526  (16  Sup.  Ct.  83,  40  L.  Ed.  247) ;  Hib- 
hen  V.  Smiih,  191  U.  S.  310  (24  Sup.  Ct.  88,  48  L.  Ed.  195) ; 
Spencer  v.  Merchant,  125  U.  S.  345  (8  Sup.  Ct.  921,  31  L.  Ed. 
763) ;  Ballard  v.  Hunter,  204  U.  S.  241  (27  Sup.  Ct.  261,  51  L. 
Ed.  461). 

The  substance  of  these  holdings  is  to  the  effect  that,  if 
provision  is  made  for  notice  to  and  hearing  of  the  property 
owner  at  some  stage  of  the  proceedings  upon  the  question  as 
to  what  proportion  of  the  cost  of  the  improvement  shall  be 
assessed  upon  his  land,  there  is  no  taking  of  property  with- 
out due  process  of  law.  The  statute  authorizing  the  paving 
of  city  streets  does  provide  such  an  opportunity  and  for  no- 
tice thereof  by  a  prescribed  manner  of  publication  before  the 
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levy  is  made.  It  would  have  been  competent  for  the  Leg- 
islature to  make  the  finding  of  the  council  conclusive  upon 
the  matter  of  sueh  objections  (see  Ross  v.  Supervisors, 
supra) ;  but  it  goes  further  and  gives  the  owner  the  oppor- 
tunity of  another  hearing  on  appeal,  and  this  certainly  an- 
swer all  the  requirements  of  due  process.  Due  notice  for 
this  purpose  may  be  given  by  publication.  See  Ballard  v. 
Hunter,  204  U.  S.  241  (27  Sup.  Ct.  261,  51  L.  Ed.  461), 
and  cases  already  cited.  Notice  being  given,  the  plaintiff 
must  be  presumed  to  have  known  that  the  council  was  au- 
thorized to  charge  his  property  with  its  proportion  of  the 
expense  of  the  paving  up  tx>  the  statutory  limit  of  25  per 
cent,  of  its  actual  value  at  that  time,  not  its  value  at  the 
time  the  last  preceding  assessment  roll  was  made,  but  its 
value  as  it  then  stood  ^'at  the  time  of  the  levy  of  the  assess- 
ment"; reference  being  had  to  such  assessment  roll  only  as 
a  matter  of  evidence  bearing  upon  the  then  present  value. 
We  are  to  presume  that  the  council  did  its  dutj^and  gave 
the  assessment  roll  due  consideration  as  an  item  of  evidence ; 
but  its  finding  that  the  value  at  the  time  of  the  levy  waa 
largely  in  excess  of  that  stated  in  the  roll  was  clearly  within 
its  power  to  make,  and  error,  if  any,  therein  could  be  cor- 
rected only  on  appeal.  He  has  been  denied  no  right  assured 
to  him  by  the  Constitution  or  by  the  statute,  and  the  trial 
court  was  correct  in  holding  that  an  action  in  equity  to  set 
aside  the  special  assessment  could  not  be  maintained. 

We  do  not  undertake  any  review  of  the  many  authori- 
ties called  to  our  attention.  We  have  examined  them  with 
care,  and  find  them  not  inconsistent  with  the  views  here  ex- 
pressed or  the  conclusions  here  reached. 

For  the  reasons  stated,  the  decree  of  the  district  court 
is  Affirmed, 

Ladd,  C.  J.,  and  Deemer,  Evans,  Preston,  Gaynob,  and 
WiTHROW,  J  J.,  concur.- 
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EiiENA  O'CoNNELL,  Appellee,  v.  City  op  Davenport, 

Appellant. 

Municipal  corporations:    repaib  of  streets:     neguuence:     instruc- 

1  TiON.  A  citj  has  the  right  to  repair  its  streets,  and  in  doing  so 
may  tear  up  a  defective  pavement  and  obstruct  the  street,  if  neces- 
sary, without  liability  in  consequential  damages  resulting  there* 
from,  when  the  work  is  performed  with  ordinary  skill  and  prudence; 
and  persons  using  a  street  when  undergoing  repairs  are  held  to 
such  a  degree  of  care  as  an  ordinarily  prudent  person  would  exer- 
cise under  the  same  conditions.  The  requested  instruction  on  the 
subject  should  have  been  given  in  the  instant  case. 

Personal  injury:     measure  of  damages.     The  particular  employment 

2  and  salary  received  prior  to  the  time  of  a  personal  injury  may 
be  eonsidered  on  the  question  of  damages,  but  the  proper  measure 
of  damages  is  impaired  ability  to  earn  money  generally.  An  in- 
struction limiting  the  right  of  recovery  to  the  loss  of  earnings  from 
plaintiff's  employment  prior  to  the  injury  was  erroneous. 

Appeal  from-  Scott  District  Court, — Hon.  F.  D.  Letts,  Judge. 

Tuesday,  February  17, 1914. 

Action  to  recover  damages  for  personal  injury  occasioned 
by  a  fall  upon  a  street,  alleged  to  have  been  caused  by  a  de- 
fect in  a  sidewalk.  Judgment  for  plaintiff.  Defendant  ap- 
peals.— Reversed. 

Henry  Vollmer  and  Sharon  &  Higffins,  for  appellant. 

W,  M.  Chamberlain,  for  appellee. 

Gaynor,  J. — ^This  is  an  action  to  recover  damages  for 
personal  injury  claimed  to  have  been  sustained  by  the  plain- 
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tiff  on  the  20th  day  of  July,  1911,  occasioned  by  a  fall  upon 
one  of  the  public  streets  of  defendant  city,  known  as  Har- 
rison street.  In  her  petition  she  alleges  that  on  said  date 
said  street  was  being  repaved,  and  on  account  thereof  it  was 
quite  a  step  from  the  ground  to  the  sidewalk  at  and  near  the 
southwest  comer  of  Harrison  and  Fourth  streets;  that  on 
said  date,  and  for  a  number  of  days  prior  thereto,  bricks  in 
the  sidewalk  at  and  near  said  corner,  and  extending  from  said 
comer  along  the  curbing  on  Harrison  street  for  a  number  of 
feet  south  of  the  corner,  where  said  sidewalk  begins,  were  in  a 
loose  and  dangerous  condition;  that  she  stepped  on  one  of 
the  loose  bricks  which  moved  and  turned  her  foot  and  caused 
her  to  fall  and  sustain  the  injuries  of  which  she  complains. 
The  defendant's  answer  was  a  general  denial. 

The  cause  was  tried  to  a  jury  and  a  verdict  returned  for 
the  plaintiff,  and,  judgment  being  entered  upon  the  verdiQt, 
defendant  appeals  and  assigns  as  error  the  refusal  of  the  court 
to  submit  the  following  instruction  on  the  request  of  the  de- 
fendant : 

If  you  find  from  the  evidence  that  the  defendant  was  re- 
constructing or  repairing  Harrison  street,  at  the  point  where 
said  injury  is  claimed  to  have  occurred,  then  you  are  instructed 
that  the  city  of  Davenport  has  by  law  the  right  to  repair  and 
reconstruct  its  streets  and  to  adopt  plans  and  specifications 
for  such  repair  and  reconstruction,  and  it  has  the  right,  in 
furtherance  of  such  object,  to  tear  up  the  existing  pavement, 
and  persons  using  said  street  would  be  held  to  a  degree  of  care 
in  such  use  as  an  ordinary  prudent  person  would  exercise 
under  the  same  conditions. 

The  evidence  tended  to  show  that,  at  the  time  she  re- 
ceived the  injuries  of  which  she  complains,  Harrison  street 
was  being  repaved.  The  old  bricks  were  still  in  the  street  in 
some  places  and  torn  up  in  others.  The  intersection  at  Har- 
rison and  Fourth  streets  was  torn  up.  The  bricks  had  been 
taken  out  in  some  places.  In  the  process  of  reconstructing 
or  repairing  the  street,  the  sidewalk  was  partially  torn  up,  and 
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the  curbing  was  being  replaced.  A  few  of  the  bricks  in  the 
sidewalk  back  of  the  curb  were  taken  up  in  order  to  cut  it 
down.  These  bricks  were  never  removed  until  it  was  neces- 
sary for  that  purpose.  It  appears  that  in  putting  in  the  curb- 
ing it  was  necessary,  for  the  purpose  of  alignment,  to  dig 
out  a  layer  of  brick,  or  whatever  portion  of  the  sidewalk  lay 
next  to  it. 

It  will  be  noticed  that  the  plaintiff  states  in  her  petition, 
as  a  basis  for  recovery,  that  her  injuries  were  due  to  defects 
in  the  street  and  sidewalk  at  the  place  where  the  street  was 
then  being  repaved ;  that  at  and  near  the  comer,  and  extend- 
ing from  the  corner  along  the  curbing  on  Harrison  street  for 
a  number  of  feet  south  from  the  comer,  where  the  sidewalk 
begins,  the  bricks  therein  were  in  a  loose  and  dangerous 
condition.  To  determine  a  liability  on  the  part  of  the  city 
therefor  under  this  allegation,  it  was  necessary  for  the  jury  to 
determine  whether  or  not  these  loose  bricks,  of  which  she  com- 
plains, were  or  were  not  there,  as  a  reasonably  proper  inci- 
dent to  the  work  of  repair  then  carried  on  by  the  city. 

The  city  had  a  right  to  repair  its  streets.  It  is  not  liable 
for  consequential  damages  resulting  from  the  exercise  of  this 
right  when  performed  with  ordinary  skill  and  prudence.    It 

is  not  sufficient  to  show  that  the  street  was 

1.  Municipal 

J^*[jOBJTioN8 :  torn  up  and  out  of  repair  as  a  natural  and 
S«^*?  instroc-  proximate  result  of  the  exercise  of  the  right 
*°°'  of  the  city  to  make  repairs,  for,  under  the 

law,  the  city  has  a  right  of  entry  upon  its  streets  to  recon- 
struct, repair,  or  improve  the  same,  and  to  that  end  it  has 
a  right,  and  it  is  its  privilege,  to  tear  up  and  obstruct  the 
street,  if  necessary,  in  the  making  of  public  improvements 
of  this  character.  The  exercise  of  this  right  in  itself  and 
the  conditions  that  reasonably  and  necessarily  result  from 
the  exercise  of  this  right  does  not  constitute  negligence.  How 
it  could  make  repairs  of  this  character,  without  tearing  up 

some  portion  of  the  street,  is  not  conceivable.    The  evidence 
Vol.  164  lA.— 7 
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tended  to  show  that  in  making  repairs  some  of  the  bricks  be- 
came or  were  loosened.  If  this  was  a  necessary  incident  to 
the  right  of  the  city  to  make  repairs,  there  could  be  no  liabil- 
ity. To  create  a  liability  it  must  appear,  further,  that  there 
was  negligence  in  the  doing  of  the  authorized  act,  and  that 
this  negligence  was  the  proximate  cause  of  the  injury.  Or,  in 
other  words,  where  the  party  is  engaged  in  the  doing  of  a 
legal  act,  or  that  which  the  law  commands  or  permits,  the  cre- 
ation of  conditions  which  are  reasonably  incident  to  the  ex- 
ercise of  this  right,  and  the  accomplishment  of  the  purpose 
authorized  in  the  power  granted,  or  the  duty  imposed,  does 
not  constitute  negligence,  and  so,  unless,  under  instructions 
properly  given,  the  jury  find  negligence  independent  of  or  in 
the  manner  of  the  exercise  of  the  right,  there  is  no  liability. 

The*  court  gave  no  instruction  embodying  the  thought 
contained  in  the  instruction  asked,  but  told  the  jury  that  it 
was  tlie  duty  of  the  city  to  keep  its  sidewalks  in  a  reasonably 
safe  condition  for  ordinary  travel  thereon,  and  said  to  the 
jury  that,  to  make  the  city  liable  for  any  defects  which  cause 
an  injury,  it  must  appear  that  the  sidewalk  was  out  of  repair 
so  that  it  was  likely  to  cause  injury  to  persons  passing  over 
the  same,  or,  in  other  words,  was  in  a  condition  not  reasonably 
safe  for  ordinary  travel  thereon ;  that,  if  it  failed  to  keep  the 
street  in  a  reasonably  safe  condition  for  ordinary  travel,  it 
was  negligent,  and  for  such  negligence  was  liable,  ignoring 
entirely  all  thought  or  suggestion  as  to  the  cause  of  such  con- 
dition, or  as  to  whether  the  condition  was  rightfully  produced 
or  wrongfully  produced. 

We  think  the  court  erred  in  its  refusal  to  give  the  in- 
struction  asked,  and  for  this  error  the  cause  ought  to  be  re- 
versed. See  Hume  v,  Des  Moines,  146  Iowa,  624 ;  Waliers  v. 
City,  145  Iowa,  457;  Elam  v.  City,  132  Ky.  657  (117  S.  W. 
250,  20  L.  R.  A.  (N.  S.)  512) ;  WiUiams  v.  Tripp,  11  R.  I. 
447;  Stevens  v.  Citizens'  Oas  Co.,  132  Iowa,  597,  and  cases 
therein  cited. 
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Error  is  predicated  on  an  instmetion,  given  by  the  court 
to  the  jury,  on  the  question  of  damages.    We  think  the  e^ror 
in  this  instruction  lies  in  the  fact  that  the  court  limited  the 
2.  PBB80NAL  IN-    ^^^^^  ^  determining  plaintiflf's  damage,  to 
ure^of  dan?-       *^®  ^^^^  ^'  earnings  as  fixed  in  the  employ- 
*^*  ment  prior  to  the  injury,  making  that  the 

measure  of  her  right  to  recover,  both  for  the  past  and  for  the 
future,  while  the  true  measure  of  damage  is  the  impairment 
of  ability  to  earn  money  generally.  There  must  be  an  im- 
pairment of  capacity  to  earn  money  generally.  The  sep- 
arate employment  of  the  plaintiff  and  what  she  was  earning 
prior  to  and  at  the  time  of  the  injury  may  be  shown  and 
considered  by  the  jury  in  estimating  her  loss,  but  this  does 
not  fix  it  for  all  future  time.  See  0 'Conner  v.  C,  R,  I.  &  P. 
Ry,  Co.,  144  Iowa,  289. 

For  the  errors  pointed  out,  the  cause  is  Reversed, 

Ladd,  C.  J.,  and  Deemer  and  Withbow,  J  J.,  concur. 


John  B.  Lavelle,  et  al.,  Appellants,  v.  Patrick  Lavelle, 

ET  AL.,  Appellees. 


Conveyances:     coNsn>KBATiON.     A  conveyance  of  land  reciting  a  con- 

1  sideration  in  hand  paid,  and  fully  executed,  cannot  be  set  aside 
for  want  of  consideration. 

Same:    confidential  relation:    bubden  of  proof:    undue  influence. 

2  Where  the  evidence  that  a  mother,  though  of  advanced  age  but 
able  to  look  after  her  own  affairs,  conveyed  to  her  son  the  farm 
on  which  they  lived,  reserving  the  life  use  of  part  of  the  house, 
and  he  gave  her  back  a  life  lease  providing  for  a  certain  rental, 
he  to  pay  all  taxes,  there  was  no  such  showing  of  a  confidential 
relation  between  them  as  would  shift  the  burden  to  the  son  of  prov- 
ing that  the  transaction  was  fair  and  free  from  fraud.  Nor  was 
there  any  such  evidence  of  undue  influence  as  would  avoid  the  con- 
v^anee. 
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Appeal  from  Sioux  District  Court. — Hon.  Wm.  Hutchinson, 

Judge. 

Tuesday.  February  17,  1914. 

Suit  in  equity  to  set  aside  a  eonveyance  of  land,  made 
by  Mary  Lavelle  during  her  lifetime  to  the  defendant,  Patrick 
Lavelle,  on  the  8th  day  of  September,  1908,  upon  the  ground 
of  the  mental  incompetency  of  the  grantor,  and  by  reason  of 
fraud  and  undue  influence.  A  partition  was  also  asked,  and 
an  accounting  for  the  rents  and  profits.  The  answer  ad- 
mitted the  conveyance,  but  denied  the  other  allegations.  Upon 
a  trial  to  the  court  there  was  a  finding  for  the  defendants, 
and  a  decree  was  entered,  dismissing  the  petition,  at  plainti£Ps' 
costs,  and  plaintiffs  appeal. — Affirmed. 

Oeorge  T.  Hatley  and  Anthony  Te  Paske,  for  appellants. 

Fitzpatrick  &  Frantzen,  and  Van  Oosterhout  &  Hospers, 
for  appellees. 

Deemer,  J. — Plaintiffs  and  defendants,  aside  from  two 
women,  who  are  the  wives  of  some  of  the  parties,  are  the 
children  and  grandchildren  of  Mary  Lavelle,  who  departed 
this  life  November  28,  1911,  at  the  age  of  eighty  years.  She 
was  married  to  Patrick  Lavelle  in  Ohio  in  the  year  1861,  and 
came  with  him  to  Iowa  in  the  year  1876.  During  that  year 
they  purchased  eighty  acres  of  the  land  in  controversy,  lying 
in  Sioux  county,  and  title  was  taken  in  the  name  of  the  hus- 
band. Thereafter  they  acquired  two  hundred  and  forty  more 
acres,  and  the  title  to  all  of  it  was  finally  put  in  the  name 
of  the  wife,  Mary.  It  is  suggested  that  the  title  was  taken  in 
her  name  to  avoid  certain  judgments  which  stood  against  her 
husband.  They  lived  upon  the  land  until  the  year  1900,  when 
they  moved  to  the  town  of  Maurice,  where  they  lived  until 
about  the  year  1902,  when  they  moved  to  the  town  of  Struble, 
and  lived  there  until  the  husband's  death,  in  the  year  1904. 
Upon  his  death  the  widow  moved  back  to  the  farm,  which  was 
then  being  cultivated  and  used  by  two  sons,  Patrick  and  John, 
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and  occupied  four  upstairs  rooms  in  the  house  on  the  land, 
doing  her  own  cooking,  and  caring  for  the  rooms  herself,  until 
she  died,  in  the  year  1911.  The  son  John  married,  and  left 
the  farm  in  the  year  1905 ;  but  Patrick  continued  to  remain 
thereon  under  a  lease  from  his  mother  down  to  the  time  of  the 
making  of  the  deed  in  question.  Just  prior  to  the  death  of 
her  husband  she  made  a  wiU  in  which  she  gave  him  a  life 
estate  in  the  land,  $500  to  a  daughter,  Kate  Sullivan,  $1  to 
each  of  her  grandchildren,  and  divided  the  remainder  equally 
between  her  sons  John  and  Patrick.  In  the  year  1907  she 
sold  one  hundred  and  sixty  acres  of  the  land,  which  was  cov- 
ered by  mortgage,  to  a  stranger,  and  made  a  deed  to  him  in 
March,  1908;  the  remaining  one  hundred  and  sixty  she  con- 
veyed to*  her  son  Patrick  September  8,  1908.  The  convey- 
ance was  by  warranty  deed ;  but  the  son  gave  her  back  a  life 
lease,  providing  for  a  rental  of  $360  per  annum,  he  to  pay  the 
taxes,  and  the  deed  reserved  to  the  widow  the  use  of  certain 
upstairs  rooms  in  the  house  during  her  life.  On  the  same 
day  she  executed  a  new  will,  disposing  of  the  remainder  of 
her  estate — ^giving  one  share  thereof  to  her  son  John,  another 
to  her  daughter  Kate,  and  another  third  to  her  grandchildren, 
the  surviving  heirs  of  a  deceased  daughter  who  married  a 
man  by  the  name  of  Hannon. 

At  that  time  she  had,  in  addition  to  the  land,  some  house- 
hold goods  and  about  $6,000  in  cash.  Her  only  living  chil- 
dren were  John  B.  and  Patrick  Lavelle  and  Kate  Sullivan. 
The  farm  waa  worth  at  this  time  about  $16,000.  It  is  claimed 
that,  at  the  time  of  the  making  of  the  conveyance  and  of  the 
will,  Mrs.  Lavelle  was  suffering  from  arterial  sclerosis  and 
heart  lesion,  and  was  mentally  incompetent  to  transact  busi- 
ness, that  the  deed  was  procured  from  her,  without  consid- 
eration, by  fraud  and  undue  influence,  and  that  it  should  be 
set  aside.    No  present  attack  is  made  upon  the  will. 

Two  propositions  are  relied  upon  for  a  reversal:  First, 
it  is  said  that  the  testimony  shows  such  mental  incapacity 
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of  the  grantor,  Mrs.  Lavelle,  that  the  deed  should  be  set 

1    coNVBTANCEs !    ^^^ »  *°^»  secofld,  that  Patrick,  her  son,  oe- 
consideration.      cupied  a  confidential   relation   toward  her, 

and  that  the  burden  is  upon  him  to  show  that  the  deed  was 
fair,  free  from  fraud  and  undue  influence.  It  is  also  sug- 
gested that,  as  the  deed  was  without  consideration,  it  may 
be  set  aside  on  this  ground  alone;  but  this  is  manifestly 
an  incorrect  proposition.  The  deed  had  a  consideration. 
But,  if  this  were  not  true,  it  recites  one  as  in  hand  paid, 
and,  as  it  was  fully  executed,  it  cannot  be  set  aside  for*  want 
of  consideration.  This  is  fundamental  law,  for  which  no 
authorities  need  be  cited. 

The  first  proposition  is  wholly  and  solely  a  fact  ques- 
tion, and  the  second  is  also  bottomed  upon  a  fact,  to  wit, 
did  the  grantee  occupy  a  fiduciary  or  confidential  relation 
toward  his  mother!  If  he  did,  then  the  rule  of  law  con- 
tended for  by  appellants  applies;  but  there  would  still  re- 
main a  fact  question  for  determination,  i.  e.,  Was  the  deed 
fair,  and  was  it  fully  explained  to,  and  understood  by,*  the 
the  grantor,  and  was  it  free  from  fraud,  misrepresenta- 
tion, deceit,  or  overreaching?  So  that  at  the  bottom  of  this 
controversy  are  the  questions  of  fact  suggested.  Upon  these 
the  trial  court  evidently  found  with  the  defendants,  and 
we  are  asked  to  reverse  these  findings. 

We  have  carefully  gone  over  the  testimony  relating  to 
Mrs.  Lavelle's  condition  of  mind  at  the  time  she  made  the  deed 
in  question,  and  executed  her  last  will,  and  fail  to  find  enough 
of  it  to  justify  a  finding  of  mental  incompetency  at  that  time. 
Practically  every  circumstance  relied  upon  as  occurring  prior 
to  execution  of  the  deed  is  easily  explainable,  and  no  one,  it 
seems,  questioned  her  competency  to  transact  business  down 
until  near  the  time  of  her  death.  In  fact  she  did  transact 
her  own  business  with  seeming  judgment  and  discretion  dur- 
ing the  years  1908, 1909,  and  1910,  and  on  until  shortly  before 
the  time  of  her  death,  and  often  did  business  with  some  of 
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the  witnesses  who  now  claim  that  they  saw  evidence  of  mental 
defects. 

We  are  satisfied  that,  but  for  the  fact  that  some  of  the 
heirs  now  think  she  did  not  make  an  entirely  equitable  dis- 
tribution of  her  property  by  her  deed  and  will,  we  should 
never  have  heard  of  this  case.  Taking  all  the  facts,  there  is 
nothing  in  the  method  of  distribution,  or  in  the  distribution 
itself,  which,  standing  alone,  indicates  any  particular  inequali- 
ties, or  such  as  any  rational  person  might  not  well  have  made, 
and,  aside  from  this,  the  facts  relied  upon  to  show  insanity 
prior  to  the  date  of  the  deed  and  will  are  trivial  in  character. 
She  may,  and  doubtless  at  the  time  of  her  death  did,  have 
arterio  sclerosis ;  but  at  that  time  she  was  eighty  years  of  age, 
and  it  is  now  general  knowledge  that  '*a  man  is  as  old  as  his 
arteries."  During  the  last  few  years  of  her  life,  this  may 
have  affected  her  mind  to  a  degree ;  but  there  is  nothing  in  the 
record  to  indicate  such  a  case  of  senile  dementia  as  to  make 
it  probable  that  her  mind  was  at  all  diseased  at  the  time  she 
made  the  deed  in  question. 

It  would  be  without  profit  to  set  out  the  testimony  in 
detail;  indeed,  some  of  it  relied  upon  by  plaintiffs,  some  of 
it  from  heirs,  or  devisees,  under  the  will,  was  incompetent, 
and  should  not  be  considered.  In  re  Ooldihorp,  94  Iowa,  336. 
Indeed,  it  so  happens,  as  is  generally  the  case,  that  this  was 
put  in  the  strongest  terms  used  by  any  of  the  witnesses. 

II.  Coming,  now,  to  the  second  question,  which  really 
involves  two  propositions,  we  may  say  that  the  record  does  not 
show  any  such  confidential  and  fiduciary  relations  between 

grantor  and  grantee  (mother  and  son)  as 
'  dentiai  relation :  would  justify  a  holding  that  the  burden  of 

burden  of  ^  ,  ,_  *,.,, 

proof :  nndoe      proof  IS  upon  the  latter  of  showing  that  the 

Influence.  t-  r  o 

transaction  was  free  and  fair,  without  fraud, 
deceit,  or  undue  influence.  The  son  did  nothing  more,  if  in- 
deed he  did  as  much,  as  is  usually  expected  from  one  occupy- 
ing the  same  relations.  As  a  rule  the  mother  looked  after  her 
own  affairs,  and  whatever  her  son  did  for  her  was  generally 
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by  her  express  and  specific  directions.  It  was  her  will  and 
judgment  which  was  executed  and  carried  into  effect,  and  not 
his.  The  will  first  executed  by  her,  which  was  at  a  time  when 
it  is  conceded  she  was  sound  of  mind,  indicates  her  thought 
at  that  time,  and  she  did  not  thereafter  select  any  other  objects 
of  her  bounty,  although  to  some  extent  she  modified  its  provi- 
sions due,  as  it  appears,  from  change  of  circumstances  and 
conditions. 

The  deed  in  question,  although  placed  of  record  and 
known  to  all  interested  parties  in  the  year  1908,  was  never 
challenged  until  after  the  grantor's  death;  and  then  by  some 
of  the  people  who  had  business  transactions  with  her  down 
until  January  of  the  year  1911.  There  is  nothing  to  show  that 
the  grantee  of  the  deed  ever  made  a  single  suggestion  to  his 
mother  about  making  the  deed  in  question.  It  is  true  that  Mrs. 
Lavelle  asked  her  son  Patrick  to  take  her  to  town  on  the  day 
the  deed  was  executed,  saying  that  she  wanted  to  see  an  attor- 
ney on  business.  The  son  did  this.  The  mother  went  to  the 
attorney,  and  talked  with  him  about  disposing  of  her  prop- 
erty. She  fully  explained  to  him  what  she  had  done  for  her 
children,  all  of  which  was  true.  She  stated  in  a  general  way 
the  amount  of  her  property,  and  apparently  had  no  fixed  de- 
sign when  she  went  to  the  attorney's  oflSce  as  to  just  how  she 
would  carry  her  purposes  into  execution.  The  making  of  the 
deeds,  leases,  etc.,  was  suggested  by  the  attorney  as  a  means 
for  accomplishing  her  purposes,  and  they  were  accordingly 
draughted,  read,  and  signed,  the  latter  taking  place  in  the 
presence  of  the  grantee  soon  after  the  matter  was  fully  ex- 
plained to  him,  and  the  only  suggestion  he  made  was  that,  if 
the  yearly  rental  for  the  land  to  the  mother  was  not  enough 
to  take  care  of  her,  he  would  pay  more.  The  mother  said  the 
amount  was  ample  for  the  rental,  and  this  was  fixed,  and  also 
the  reservation  in  the  deed.  The  testimony  of  the  attorney 
as  to  part,  at  least,  of  this  transaction  was  competent.  Wint- 
ers V,  Winters,  102  Iowa,  53 ;  Barry  v.  Walker,  152  Iowa,  156 ; 
Chambers  v,  Brady,  100  Iowa,  622. 
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Nothing  in  Denning  v.  Butcher,  91  Iowa,  425,  relied  upon 
by  appellant's  counsel,  runs  counter  to  this  holding. 

As  plaintiffs'  case,  in  its  last  analysis,  rests  primarily 
upon  the  proposition  that  the  burden  rested  upon  appellees, 
we  may  with  propriety  here  cite,  in  support  of  our  conclu- 
sion that  the  case  does  not  show  such  a  state  of  facts  as  to 
change  the  ordinary  rule  that  the  burden  of  proof  is  up<Mi 
the  party  attacking  the  conveyance,  the  following  cases:  Chi- 
dester  v.  Turnbull,  117  Iowa,  168;  Brackey  v.  Brackey,  151 
Iowa,  99;  MaUow  v.  Walker,  115  Iowa,  238;  Vannesi  v. 
Murphy,  135  Iowa,  123. 

The  decree  seems  to  be  correct,  and  it  is  Affirmed. 

Ladd,  C.  J.,  and  Withrow  and  Gaynor,  JJ.,  concur- 
ring. 


M.  L.  BiLucK  and  Mart  E.  Billick,  v.  George  W.  Daven- 
port and  Emma  Davenport^  Appellants. 

Contract  for  ezchaiige  of  property:    tender:     snrriciENCY.     Where 

1  one  of  the  parties  to  a  contract  for  the  exchange  of  lands,  who  was 
obligated  to  pay  a  cash  diflference,  offered  to  pay  and  had  more 
than  the  amount  available,  which  would  have  been  produced  had 
not  its  production  been  waived,  the  tender  was  sufficient. 

Same:  abstract:   merchantable  title.    A  contract  to  furnish  a  ''mer- 

2  chantable  abstract  of  record,"  requires  that  it  shall  epitomize  the 
record,  simply,  but  must  be  one  which  is  acceptable  in  the  ordinary 
course  of  business  to  a  reasonably  prudent  purchaser  or  mortgagee, 
when  advised  of  the  facts  and  of  the  law  involved. 

Same:     mebohantablb  abstract:     defects.    An  abstract  of  title  dis- 

3  closing  that  land  in  a  foreign  state  was  purchased  of  the  state  by 
plaintiff's  remote  grantor,  one  "Price,"  the  patent  reciting 
*  *  to  have  and  to  hold  the  same  •  *  *  unto  said  B.  R.  Rice  and 
to  his  heirs  and  assigns  forever,"  did  not  disclose  a  "merchantable 
title  of  record, ' '  and  an  affidavit  that  the  land  was  in  fact  patented 
to  Rice  anj  that  the  mistake  was  that  of  the  recorder  did  not 
cure  the  defect,  there  being  no  statutory  provision  of  the  state  au- 
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thoricing  the  correction  of  such  discrepancies  by  affidavit,  or  for 
recording  the  same. 

Same.    The  judgments  of  a  Federal  Court  constitute  liens  upon  real 

4  estate  located  in  the  county  where  the  court  is  held,  and  an  ab- 
stract failing  to  contain  a  certificate  showing  that  there  were  no 
judgments  of  that  court  affecting  the  title  was  not  merchantable. 

Same.    Under  a  contract  to  convey  land  subject  to  a  stipulated  amount 

5  of  mortgage  indebtedness,  an  abstract  showing  a  greater  amount  of 
unsatisfied  mortgages,  though  in  fact  a  portion  of  the  indebtedness 
was  paid,  was  defective  in  failing  to  show  the  actual  extent  of  the 
incumbrance;  in  the  absence  of  some  satisfactory  extraneous  evi- 
dence showing  payment  or  a  ^deposit  of  money  to  cover  any  possi- 
ble difference. 

Foreign  laws  and  usages:     evidence:    conclusion.    The  unwritten  law 

6  of  another  state  and  the  usage  and  practice  under  its  written 
law  may  be  proven  by  the  evidence  of  attorneys  practicing  in  that 
state;  but  the  opinion  of  attorneys  engaged  in  practice  in  a  foreign 
state  that  an  abstract  of  title  to  land  in  that  state  was  not  mer- 
chantable was  incompetent,  because  a  mere  conclusion. 

specific  perfonnance:     conditions  pbeckdbnt:   tender.     The  burden 

7  of  proving  tender  of  performance  substantially  as  provided  in  a 
contract  for  the  exchange  of  lands  is  upon  the  party  seeking  spe- 
cific performance  of  the  contract;  and  this  includes  the  agreement 
to  furnish  a  "merchantable  abstract  of  record"  at  the  time  of 
exchanging  deeds,  independent  of  any  requisitions  by  the  other 
party;  and  a  failure  to  do  so  will  defeat  specific  performance. 


Appeal  from  Keokuk  District  Court, — Hon.  Henrt  Silwold, 

Judge. 

Tuesday,  Februaby  17, 1914. 

Suit  for  specific  performance  resulted  in  a  decree  as 
prayed.    The  defendants  appeal. — Reversed. 

J,  C.  McCoid  and  Stockman  dk  Baker,  for  appellants. 

Dan  W.  Hamilton  and  Irving  C.  Johnson,  for  appellees. 
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Ladd,  C.  J. — The  parties  hereto  entered  into  a  written 
contract  November  18,  1912,  for  the  exchange  of  farms. 
Plaintiff's  farm  was  located  in  Bourbon  county,  Kan.,  con- 
tained four  hundred  and  eighty  acres,  was  estimated  to  be 
worth  $28,800,  and  was  to  be  conveyed  subject  to  a  mortgage 
of  $7,160.  Defendant's  farm  was  situated  in  Keokuk  county, 
contained  two  hundred  and  eighty  acres,  was  estimated  to  be 
worth  $35,000,  and  was  to  be  conveyed  subject  to  a  mortgage 
of  $8,000.  The  deal  was  to  be  closed  January  1,  1913,  at  the 
time  of  the  exchange  of  deeds,  and  each  was  to  ''deliver  unto 
the  other  a  merchantable  abstract  of  record  showing  title  in 
the  one  so  conveying,"  and  ''at  the  time  of  the  exchange  of 
deeds  and  abstracts,  as  aforesaid,  the  parties  of  the  second 
part  are  to  pay  unto  parties  of  the  first  part  the  sum  of  $5,360 
in  cash."  Time  was  of  the  essence  of  the  contract.  It  was 
made  subject  to  approval  on  inspection  of  the  Kansas  farm. 
George  W.  Davenport  looked  at  this  shortly  thereafter,  and 
approved  the  contract.  About  the  middle  of  December  fol- 
lowing, an  abstract  thereof  was  furnished  Davenport  who  on 
the  19th  of  that  month  mailed  it  to  Billick  's  attorney,  writing : 

I  desire  to  state  from  my  examination  of  this  title  that  it 
does  not  comply  with  my  contract,  and  it  does  not  show  a 
good  merchantable  title  of  record.  I  do  not  care  to  go  to  the 
trouble  or  work  of  pointing  out  all  the  specific  defects  in  the 
title,  for  if  I  made  such  an  attempt,  I  might  waive  those  that 
I  (in  my  hurried  examination)  may  have  overlooked.  You  are 
an  attorney  and  I  presume  are  representing  M.  L.  Billick 
and  wife  and  as  an  attorney  you  ought  to  know  what  it 
takes  to  make  a  title  such  as  the  contract  calls  for.  This 
deal  could  not  be  closed  up  as  you  know  prior  to  Jan.  1,  1913, 
and  if  your  people  expect  to  close  up  this  deal  at  that  time 
I  wiD  expect  them  to  comply  with  their  contract.  I  will  meet 
you  at  Albert  Ball's  o£Sce  in  Delta,  Keokuk  county,  Iowa,  on 
the  afternoon  of  Jan.  1,  1913.  I  will  then  make  a  more 
careful  examination  of  these  papers  with  a  view  of  closing  up 
the  deal.  I  do  not  wish  anything  I  say  in  this  letter  to  be 
xmderstood  as  waiving  any  part  of  my  contract  with  the 
Billicks. 
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The  parties,  together  with  their  attorneys  met  in  Ball's 
oiBce,  as  proposed,  on  January  1,  1913,  and  the  abstract  and 
conveyance  of  the  Kansas  land  was  submitted  to  Davenport's 
attorney.  After  examining  the  same  for  some  time,  he  rejected 
the  abstract  as  not  being  merchantable,  declining  to  point  out 
specific  defects,  for  that  by  so  doing  he  might  waive  others, 
and  declared  Billick  would  rescind  the  contract  because  of 
the  abstract  not  complying  with  the  contract. 

As  the  abstract  to  Davenport's  land  was  satisfactory, 
Billick 's  attorney  tendered  Davenport  the  agreed  difference 
of  $5,360.    The  production  of  money  was  waived  provided 

it  was  at  the  bank.  Billick  had  $3,000  at  the 
BzcBANGB  ot"  bauk  at  Delta,  and  it  had  set  apart  for  him 
der :  Buffl-'         $3,500  of  its  money  at  the  instance  of  a 

clency. 

bank  at  Oskaloosa.  A  note  was  to  be  exe- 
cuted therefor  if  the  bank's  money  were  used.  The  money 
then  was  available  at  the  bank,  and  would  have  been  pro- 
duced had  not  defendant's  attorney  waived  its  production 
and  the  tender  was  sufficient.  On  the  following  day,  this 
suit  for  specific  performance  was  begun,  and  the  only  issue 
to  be  determined  is  whether  the  abstract  was  such  as  Billick 
was,  by  the  contract,  required  to  furnish. 

It  will  be  observed,  at  the  time  of  the  exchange  of  deeds, 
each  was  to  deliver  unto  the  other  a  merchantable  abstract 
of  record,  showing  title  in  the  one  conveying.    This  was  tanta- 
mount to  exacting  an  abstract  disclosing  a 

2     Sams  *  Ab- 

Btract':  mer-       merchantable  title.    Such  a  title  is  said  to  be 

one  which  can  again  be  sold  to  a  reasonable 
purchaser,  or  mortgaged  to  a  person  of  reasonable  prudence 
as  security  for  a  loan  of  money.  Fagan  v.  Hook,  134  Iowa, 
381.  The  test  is  whether  a  reasonably  prudent  man,  familiar 
with  the  facts  and  apprised  of  the  question  of  law  involved, 
would  accept  such  a  title  in  the  ordinary  course  of  busi- 
ness. Williams  v,  Bricker,  83  Kan.  53  (109  Pac.  998,  30 
L.  B.  A.  (N.  S.)  343).  The  facts,  however,  must  be  such 
only  as  appear  of  record,  for  it  was  **a  merchantable  ab- 
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stract  of  record''  which  was  to  be  furnished.  Such  a  one 
merely  epitomizes  the  record  without  anything  aliunde, 
Lundy  v.  Surls,  144  Iowa,  670;  Fagan  v.  Hook,  134  Iowa, 
381. 

Was  the  abstract  such  as  required?  We  think  not,  and 
will  point  out  some  of  the  defects  which  seem  to  us  fatal. 

I.  The  first  recital  in  the  abstract  is  of  a  patent  of 
the  N.  E.  ^,  section  36,  township  25  south,  range  22  east, 
fifth  p.  m.,  from  the  state  of  Kansas,  dated  January  9,  1886, 
and  recorded  in  the  month  following: 

Which  said  tract  has  been  purchased  by  R.  P.  Price 
according  to  the  provisions  of  the  act  of  the  Legislature  of  the 
state  of  Kansas,  approved  February  22,  1864,  entitled  an  act 
to  provide  for  the  sale  of  school  lands  and  acts  amendatory. 
Now  know  ye  that  the  state  of  Kansas  in  consideration  of  the 
premises  and  in  conformity  with  the  said  acts  of  the  Legis- 
lature of  the  state  of  Kansas  has  given  and  granted,  and  by 
these  presents  does  give  and  grant,  unto  the  said  R.  P.  Price 
and  to  his  heirs  said  tract  above  described.  To  have  and  to 
hold  the  same,  etc.,  unto  the  said  R.  P.  Rice  and  to  his  heirs 
and  assigns  forever. 

The  purchase  was  by  Price  and  the  grant  to  him  and, 
though  it  is  recited  that  Rice  was  to  hold,  etc.,  there  can 
be  no  doubt  but  that  title  passed  to  Price.     An  affidavit 

appears  to  have  been  made  by  one  Smith  that 
'  chaDtabie  ab-     he  was  familiar  with  the  transaction,  that  the 

Btract:  defects.  . 

patent  was  to  Rice,  and  that  the  mistake  was 
that  of  the  recorder.  But  the  laws  of  Kansas  contain  no  pro- 
vision for  the  correction  of  discrepancies  in  names  and  the 
like  by  affidavits,  nor  for  the  recording  of  these,  and  there- 
fore the  affidavit  did  not  effect  an  amendment  of  the  record. 
As  the  land  was  in  a  school  section,  it  was  not  necessary  to 
trace  title  of  record  beyond  the  state,  but,  as  plaintiffs  took 
under  R.  P.  Rice  through  mesne  conveyances,  and  title  ap- 
peared of  record  in  R.  P.  Price,  the  defect  rendered  the 
abstract  of  the  record  unmerchantable. 
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The  United  States  District  Court  sits  at  Ft:  Scott,  the 
county  seat  of  Bourbon  county,  Kan.,  and  its  judgments  con- 
stituted liens  on  real  estate  in  that  county  according  to  the 

laws  of  that  state  and  act  of  Congress,  ap- 
proved August  1,  1888.    See  Bank  v.  Clark, 
55  Kan.  219  (40  Pac.  270) ;  Blair  v.  Ostrander,  109  Iowa,  204. 
No  certificate  was  attached  to  the  abstract  showing  the  land 
not  subject  (to)  any  liens  of  the  United  States  courts. 

Again,  the  abstract  disclosed  the  existence  of  a  mortgage 
securing  an  indebtedness  of  $8,000,  dated  September  25,  1909, 
and  another  of  $400,  of  even  date,  and  a  third  mortgage,  dated 

October  26,  1911,  securing  an  indebtedness  of 
$500.  The  record  then  disclosed  an  incum- 
brance of  $8,900,  instead  of  $7,160,  as  stipulated  in  the  con- 
tract. No  explanation  of  this  appears  to  have  been  made, 
though  it  subsequently  appeared  that  the  $500  mortgage  had 
been  satisfied  December  26,  1912,  though  not  shown  on  the 
abstract,  as  it  had  been  certified  December  10th  previous,  and 
$1,000  had  been  paid  on  the  $8,000  and  $140  on  the  $400 
mortgage.  But  defendants  were  entitled  to  some  showing, 
other  ihan  Billick's  word,  of  these  partial  payments,  and  none 
was  given.  Of  course,  partial  payments  of  the  incumbrances 
could  not  well  be  made  to  appear  of  record,  and  this  was  not 
essential.  All  necessary  was  that  appropriate  evidence  there- 
of be  supplied,  such  as  the  notes  paid  or  receipts  from  the 
present  holders  of  the  incumbrance  or  statements  by  them,  or 
something  equally  convincing.  If  this  could  not  have  been 
done,  enough  money  to  cover  any  possible  contingency  might 
have  been  deposited  with  a  third  person  or  bank,  to  be  held 
subject  to  the  production  of  such  proof.  But  it  was  no  part 
of  defendants'  obligation  to  propose  either  of  these  courses  or 
arrange  therefor.-  They  might  rely  on  the  abstract.  They 
were  not  advised  that  the  incumbrances  had  been  reduced  in 
a  manner  which  would  have  been  deemed  acceptable  by  a 
person  of  ordinary  prudence.  Other  criticisms  of  the  abstract 
need  not  be  ccmsidered. 
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Two  attorneys  at  law,  who  were  and  for  many  years  had 
been  engaged  in  the  practice  of  their  profession  in  Kansas, 
testified,  over  objection,  that  in  their  opinion  the  abstract  did 
A    iiv....^^  ,.«-    liot  disclose  a  merchantable  title,  citing  de- 

6.    FOBIION    LAWS  '  ° 

evidence^^'con-    '®®*®  ^  which  We  have  reverted  and  others, 
cinsion.  rpi^g  un^^ttcn  law  ofranother  state  or  foreign 

country  may  be  so  proven.  Banco  De  Sonora  v.  Banker's 
Muttud  Casualty  Co,,  124  Iowa,  576.  And  the  usage  and 
practice  under  the  written  law  of  another  state  may  also  be 
shown  by  the  evidence  of  those  conversant  therewith.  Otea- 
sons  V,  Davis,  9  Iowa,  219 ;  Crafts  v.  Clark,  38  Iowa,  237.  Had 
the  witnesses  been  so  limited,  there  could  be  no  doubt  as  to 
the  competency  of  their  testimony.  Their  ultimate  conclu- 
sions, based  on  the  facts  and  the  law  as  to  whether  the  abstract 
disclosed  the  kind  of  title  exacted,  however,  were  not  com- 
petent as  evidence.  These  were  mere  opinions  or  conclusions, 
and  not  testimony  of  facts,  as  is  that  of  what  the  law  or  prac- 
tice in  a  foreign  state  may  be,  and,  like  other  conclusions 
deduced  from  provable  facts,  cannot  be  considered  in  aid  of 
judgment  by  the  court.  Brackenridge  v.  Claridge,  91  Tex. 
527  (44  S.  W.  819,  43  L.  R.  A.  593).  We  agree  with  them  in 
this  instance,  however,  in  spying  that  the  defects  mentioned 
rendered  the  abstract  unmerchantable. 

To  put  defendants  in  default,  the  burden  was  on  plain- 
tiffs to  tender  performance  substantially  as  agreed.     They 
7   spbcivxc  pbb-     iindertook  to  furnish  defendants  at  the  time 
dSow'precS?"'  of  the  exchange  of  deeds  **a  merchantable 

dent :  tender.       abstract  of  title. ' ' 

This  was  as  essential  as  the  tender  of  the  deed  or  the  dif- 
ference to  be  paid  and,  though  the  making  of  requisitions  with 
respect  to  defects  in  the  abstract  may  be  approved,  they  were 
not  bound  to  do  so,  but  might  insist  up(m  the  submission  of 
such  an  abstract  as  agreed  upon  as  a  condition  precedent  to 
performance.  Lessenich  v.  Sellers,  119  Iowa,  314.  Indeed 
this  seems  to  have  been  contemplated,  for  the  abstracts  were  to 
be  submitted  ''at  the   time  of  the   exchange   of  deeds." 
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Whether  an  abstract  such  as  stipulated  shall  be  furnished, 
independent  of  requisitions  of  the  other  side,  depends  on  the 
condition  in  the  contract,  and  not  the  kind  of  title  to  be  ex- 
emplified, as  seems  to  be  thought  by  appellees;  and,  as  the 
stipulation  was  that  a  ''merchantable  abstract  of  record"  was 
to  be  furnished,  and  this  was  not  done,  plaintiffis  were  in 
default,  and  are  not  entitled  to  specific  performance. — 
Reversed. 

Deemeb,  Oaynor,  and  Withbow,  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  The  United  States  Express 
Co.,  Defendant,  and  The  Hamm  Brewing  Company,  In- 
tervener, Appellees. 

IntoziGatiBg  liquors:    interstate  shipment :    nuisance:    injunction: 

1  szpBEss  COMPANIES.  In  view  of  what  is  known  as  the  Webb-Ken- 
yon  Act  of  Congress,  prohibiting  the  interstate  shipment  of  intoxi- 
cating liquors  intended  by  any  person  to  be  received,  sold  or  used  in 
violation  of  the  law  of  the  state  ^o  which  shipped,  a  suit  in  equity 
will  lie  to  enjoin  an  express  company  from  transporting,  delivering 
and  distributing  an  interstate  shipment  of  intoxicating  liquors  in 
a  certain  county,  contrary  to  the  statutes  of  this  state. 

Saihe:     statutes:      constitution alit7:      penalty.      A    valid    civil 

2  statute,  either  state  or  federal,  may  be  enacted  without  providing 
therein  any  penalty  or  sanction.  If  the  penalty  or  sanction  follows 
as  a  matter  of  course  it  need  not  be  written  out  in  the  enactment 
itwlf.  Thus  the  Webb-Kenyon  Act  of  Congress  which  is  remedial 
and  not  penal  in  character,  is  not  void  because  containing  no  penal 
provision  for  its  enforcement. 

Interstate  commerce:    power  to  begulate.     The  power  to   regulate 

3  interstate  commerce  is  delegated  by  the  constitution  exclusively  to 
congress;  it  cannot  be  exercised  by  the  states. 

Same:     constitutional  law:     delegation  of  congressional  power. 

4  The  Webb-Kenyon  Act  prohibiting  the  importation  of  liquors  into 
a  state  to  be  then  used  in  violation  of  the  state  law,  does  not  ex- 
pressly delegate  any  power  to  the  states  to  act  for  congress  in 
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the  matter  of  interstate  commerce;  but  is  rather  prohibitory  in 
character,  acting  upon  articles  of  commerce  and  not  upon  the  states, 
is  complete  in  itself  and  either  permissive  in  its  nature  or  adoptive 
of  the  laws  of  the  state,  and  is  not  unconstitutional  as  a  delegation 
of  congressional  power. 

Same:    constitutional  law:   equal  protection.     The  fact  that  the 

5  Webb-Kenjon  Act  prohibits  the  shipment  of  liquors  into  a  state 
to  be  used  in  violation  of  its  laws  is  not  an  arbitrary  and  unjust 
classification,  amounting  to  a  denial  of  the  equal  protection  of  the 
law;  as  it  is  undoubtedly  within  the  power  of  congress  to  pro- 
hibit some  interstate  shipments  and  to  permit  others. 

Same:     constitutional  law:     special  pRiviLE(i£s.     The  Webb-Kcn- 

6  yon  Act  is  uniform  in  its  operation,  and  grants  no  special  privi- 
leges or  immunities  to  citizens  of  one  state  not  possessed  by  others 
under  the  same  circumstances. 

Same:     constitutional   law:      due   process.     There   is   no   absolute 

7  right  on  the  part  of  any  one  to  sell  liquor  in  any  state.  It  is 
wliolly  a  matter  of  police  regulation;  and  the  Webb-Kenyon  Act 
neither  gives  nor  protects  such  right  And  in  prohibiting  the 
shipment  into  a  state  to  be  used  in  violation  of  its  laws  the  act 
deprives  no  citizen  of  his  property  without  due  process. 

Same:     interstate  commerce:     regulation  of  liquor  traffic.     The 

8  manufacture,  sale  and  transportation  of  liquor  is  subject  to  the 
police  power  inherent  in  the  state,  and  may  be  regulated  by  the 
legislature  in  such  reasonable  manner  as  it  may  think  best  for 
the  welfare  of  its  citizens;  and  congress  has  power  to  prohibit 
the  shipment  of  liquor  into  a  state  having  a  prohibitory  law,  thus 
taking  it  out  of  the  sphere  of  interstate  commerce  when  within  such 
state,  and  thereby  supplementing  the  state  law. 

Same:     congressional   legislation:     re-enactment  of  state  law. 

9  After  the  passage  of  the  Webb-Kenyon  law  prohibiting  the  trans- 
portation of  liquor  into  a  state  to  be  used  illegally,  thus  divesting 
it  of  its  character  as  an  interstate  shipment,  it  is  not  necessary 
for  the  state  to  re-enact  its  laws  regulating  the  sale  and  transpor- 
tation  of  liquor  to  make  them  effective. 

Appeal  from  Wapello  District  Court. — Hon.  P.  M.  Hunter, 

Judge. 
Vol.  164  Ia.— 8 
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Tuesday,  February  17,  1914. 

Action  in  equity  to  enjoin  an  alleged  liquor  nuisance ;  to 
enjoin  defendant  from  distributing  or  delivering  intoxicating 
liquors,  or  aiding  in  the  distribution  or  delivery  thereof,  con- 
trary  to  law,  from  transporting,  conveying,  and  carrying,  or 
distributing  liquors,  either  in  cars,  wagons,  or  otherwise,  con- 
trary to  law,  in  Wapello  county,  Iowa,  or  in  the  judicial  dis- 
trict in  which  said  county  is  located;  for  attorney's  fees,  etc. 
The  defendant  answered,  pleading  in  substance  that  it  is  a 
common  carrier,  engaged  in  interstate  commerce ;  that  all  that 
it  did,  or  was  charged  with  doing,  was  shipping  intoxicating 
liquors  in  interstate  commerce,  without  knowledge  of  any  un- 
lawful intent  on  the  part  of  the  consignee.  It  also  pleaded 
that  it  did  not  violate  any  of  the  laws  of  this  state  or  of  Con- 
gress, and  that,  if  said  laws  are  so  construed  as  to  make  their 
acts  illegal,  they  are  in  violation  of  the  Constitution  of  the 
United  States,  and  of  the  state  of  Iowa.  The  Hamm  Brewing 
Company,  a  corporation  organized  under  the  laws  of,  and  do- 
ing a  brewing  business  in,  the  state  of  Minnesota,  intervened, 
claiming  that  it  was  engaged  in  the  manufacture  and  sale  of 
intoxicating  liquors,  in  interstate  commerce;  that  such  busi- 
ness is  lawful,  and  that  it  was  using  the  express  company  as 
a  means  for  doing  its  business;  that  it  was  making  sales  to 
different  persons  in  many  states,  to  individuals  for  their  own 
personal  use,  as  well  as  for  sale  after  delivery  to  them.  They 
also  pleaded  the  unconstitutionality  of  the  laws  of  this  state 
and  of  Congress,  particularly  if  they  be  held  to  prohibit  the 
sale  and  delivery  to  a  common  carrier  of  intoxicating  liquors 
for  transportation  to  a  nonresident  of  the  state  in  which  they 
do  business,  and  for  the  consignee's  own  personal  use.  The 
case  was  tried  to  the  court  on  these  issues,  resulting  in  a  de- 
cree dismissing  plaintiff's  petition,  and  the  appeal  is  from 
that  decree. — Reversed  and  Remanded. 
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Oeorge  Cosson,  Attorney  General,  L.  H.  Salinger,  Ches- 
ter W,  Whitmore,  C.  A.  Bobbins,  and  Oeorge  L,  OHlies,  for 
the  State. 

Parker,  Farrish  &  Miller  {Lawrence  Maxwdl  and 
Joseph  S.  Oraydon,  on  the  brief),  for  appellee  United  States 
Express  Co. 

E.  R.  Mitchell,  {Lawrence  Maxwell  and  Joseph  8,  Oray- 
don, on  the  brief),  for  appellee  Hamm  Brewing  Co. 

Deemeb^  J. — The  nature  of  the  action  as  indicated  by 
the  prayer  of  the  petition  has  already  been  stated ;  but  to  fully 
understand  the  case,  it  is  deemed  advisable  to  quote  some  of 
the  allegations  of  that  petition.  They  are,  in  substance,  as 
follows:  **That  the  defendant,  the  United  States  Express 
Company,  is  and  was  at  all  the  times  hereinafter  mentioned 
a  corporation  possessed  of  and  using  certain  cars  which  it 
leases  and  also  possessing  certain  horses  and  wagons,  and  was 
a  common  carrier  for  hire,  carrying  goods,  wares,  and  mer- 
chandise to  and  from  the  city  of  Ottumwa,  Wapello  county, 
Iowa,  over  the  line  of  railway  used  and  operated  by  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company.  That  upon 
the  arrival  of  said  goods,  wares,  and  merchandise  in.  the  said 
city  of  Ottumwa,  the  defendant  uses  said  horses  and  wagons 
in  delivering  the  said  goods,  wares,  and  merchandise  to  the 
consignees  thereof  in  said  city,  hauling  the  same  through  the 
streets  and  alleys  of  said  city.  That  for  many  weeks  since 
March  4,  1913,  and  pripr  to  the  institution  of  this  action,  de- 
fendant has  been,  and  still  is,  engaged  in  transporting,  con- 
veying, delivering,  and  aiding  in  delivering  and  distributing 
to  persons  in  said  city  of  Ottumwa  and  county  of  Wapello, 
large  quantities  of  intoxicating  liquors,  without  first  having 
been  furnished  with  a  certificate  from  the  clerk  of  the  court 
issuing  the  permit,  showing  that  the  consignee  is  a  permit 
holder  and  authorized  to  sell  liquors  in  the  county  of  Wapello 
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and  state  of  Iowa,  aforesaid.  That  a  very  large  part  or  por> 
lion  of  the  persons  to  whom  said  intoxicating  liquors  are  con- 
veyed and  delivered,  thereafter  sell,  barter,  and  deliver  the 
same  in  violation  of  the  prohibitory  laws  of  the  state  of  Iowa, 
and  that  defendant  well  knows  this  to  be  a  fact.  That  in  so 
transporting,  conveying,  delivering,  and  aiding  in  delivering 
and  distributing  the  intoxicating  liquors  as  aforesaid  the  de- 
fendant uses  said  cars,  horses,  wagons,  and  o£Sce.  That  by 
reason  of  the  premises  the  said  cars,  horses,  wagons,  and  office 
so  used  in  transporting,  conveying,  delivering,  and  distribut- 
ing the  intoxicating  liquors  as  aforesaid,  and  in  aiding  in  de- 
livering and  distributing  the  same,  constitute  a  nuisance,  and 
the  defendant  has  established  and  is  using  and  maintaining 
a  nuisance."  We  do  this  to  show  that  this  is  not  a  criminal 
proceeding  or  an  action  to  enforce  a  penalty  under  section 
2419  of  the  Iowa  Code  of  1897.  The  plaintiff  in  its  plead- 
ing seems  to  place  some  reliance  upon  that  section,  doubtless 
to  show  that  the  act  of  transporting  liquor  after  it  is  brought 
into  this  state  in  interstate  commerce  is  interdicted  by  our 
law,  and  in  doing  these  acts  it  was  unlawfully  handling 
liquors,  or  aiding  and  abetting  others  therein  for  the  reason 
that  the  handling  of  liquor  in  this  state  is  unlawful,  and  that 
all  who  aid  or  abet  therein  are  guilty  of  a  nuisance,  and  may 
be  enjoined  in  a  civil  proceeding.    So  much  for  the  issues. 

The  case  was  tried  upon  a  stipulation,  and  certain  con- 
cessions of  fact,  supplemented  by  some  oral  testimony,  and 
the  trial  court  made  the  following,  among  other,  findings  of 
fact: 

The  provisions  of  the  mulct  law  contained  in  the  statutes 
of  Iowa  have  not  been  in  force  in  Ottumwa  at  any  time  on  or 
since  March  4,  1913.  That  on  March  14,  1913,  the  defendant 
received  from  the  Hamm  Brewing  Company  of  Bock  Island, 
111.,  at  its  (the  defendant's)  office  at  Bock  Island,  111.,  one 
case  of  beer  consigned  to  J.  Erbacher  at  Ottumwa,  Iowa,  and 
that  it  transported  the  case  of  beer  from  Bock  Island,  111.,  to 
Ottumwa,  Iowa,  and  there  delivered  the  same  to  said  J. 
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Erbacher,  consignee,  on  the  21st  day  of  March,  1913,  who 
receipted  therefor  and  paid  the  defendant  the  regular  tariff 
rate  thereon.  That  on  various  dates  since  March  14, 1913,  the 
defendant  received  at  its  office  iu  Bock  Island,  111.,  from  the 
same  consignor  consigned  to  the  same  consignee,  at  Ottumwa, 
Iowa,  divers  cases  of  beer,  which  it  transported  and  de- 
livered to  the  consignee  in  like  manner  and  effect  as  the  ship- 
ment made  March  14,  1913.  That  in  each  instance  of  ship^ 
ment  above  referred  to,  the  consignors  were  lawfully  engaged 
in  the  sale  and  shipments  of  intoxicating  liquors  at  Rock 
Island,  111.,  and  the  consignees,  respectively,  purchased  the 
beer  and  liquors  from  the  respective  consignors,  and  paid  for 
the  same  at  Rock  Island,  111.,  and  that  each  of  said  purchases 
and  sales  were  lawful  in  so  far  as  concerns  the  laws  of  the 
state  of  Illinois.  That  in  each  of  the  shipments  of  beer  and 
liquors  referred  to,  the  cases  and  packages  were  marked  and 
labeled  in  all  respects  in  conformity  with  law,  were  shipped 
by  continuous  carriage  from  Rock  Island,  111.,  to  Ottumwa, 
Iowa,  and  there  delivered  to  the  consignees,  and  that  the 
defendant  company  had  no  title  to  or  interest  in  said  beer 
and  liquors  or  any  part  thereof,  except  as  a  carrier  for  hire 
and  the  legal  tariff  shipping  rates  thereon.  That  during  the 
time  ever  since  March  4,  1913,  said  J.  Erbacher  had  and 
posBesaed  a  residence  in  Ottumwa,  Iowa,  but  did  not  have  or 
possess  a  place  where  he  engaged  in  lawful  business ;  and  dur- 
ing all  of  that  time  he  had  no  right  to  keep  with  intent  to 
sell,  or  sell,  intoxicating  liquors  in  Iowa  to  any  person  or  for 
any  purpose  whatsoever,  and  that  the  beer  and  liquors  de- 
livered to  J.  Erbacher  by  the  defendant  were  not  delivered  to 
him  at  his  residence  or  any  established  place  of  lawful  busi- 
ness in  Ottumwa,  Iowa,  but  elsewhere  in  said  city ;  and  these 
facts  were  well  known  to  the  defendant  at  the  time  of  the 
delivery,  by  it,  of  the  beer  and  liquors  above  mentioned.  I 
further  find  that  at  the  time,  and  each  of  the  times,  that 
J.  Erbacher  purchased  the  liquors  above  mentioned,  and  dur- 
ing the  time  they  were  being  transported  and  delivered  to 
him,  and  after  they  were  delivered  to  him,  he  was  the  sole 
person  interested  therein,  and  he  intended,  all  of  the  time, 
to  receive  and  possess  with  intent  to  sell  the  beer  and  liquors 
in  Ottumwa,  in  violation  of  the  laws  of  the  state  of  Iowa. 
That  his  purpose  and  intent  in  the  purchase,  possession,  and 
use  of  the  liquors  from  the  time  of  purchase  was  made,  and 
while  being  transported,  and  as  long  as  the  liquors  were  in  his 
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custody  and  control,  was  to  sell  the  same  in  violation  of  the 
laws  of  the  state  of  Iowa.  The  defendant  at  the  time  of  the 
delivery  of  the  beer  and  the  liquors  to  J.  Erbacher  did  not 
have  notice  or  actual  knowledge  that  he  was  buying  or  receiv- 
ing the  same  with  the  intent  and  purpose  of  selling  it  in  viola- 
tion of  law,  but  was  in  possession  of  such  facts  that,  upon 
reasonable  inquiry,  it  would  have  ascertained  he  was  buying 
and  receiving  and  holding  the  beer  and  liquor  with  intent  to 
sell  the  same  in  violation  of  the  laws  of  Iowa,  and  is  there- 
fore chargeable  with  such  knowledge. 

These  findings  of  fact  are  not  challenged  by  any  of  the 
parties  to  the  controversy,  and  we  need  only  say  in  this  con- 
nection that,  in  so  far  as  this  case  is  concerned,  the  question 
of  purchase  and  shipment  to  a  consignee  for  his  own  personal 
use  is  entirely  eliminated,  as  was  the  question  of  the  criminal 
liability  of  either  the  defendant  or  the  intervener.  The  find- 
ings of  fact,  even  if  challenged,  have  sufficient  support  in  the 
testimony,  and  we  accept  them  as  correct. 

I.  It  is  also  conceded,  as  we  understand,  that  in  virtue 
of  our  prohibitory  law,  and  the  procedure  provided  for  the 
enforcement  thereof,  this  action  in  equity  would  lie  as  against 

the  defendant  express  company,  were  it  not 

^'  MQuSefin''.'*     for  the  fact  that  what  it  did,  and  was  charged 

men?:  ^nui-*^      with  doing,  was  in  its  capacity  ias  a  common 

sance:  Injunc-  .  n   .      .    .       x  ^  t 

tion:  express      camer,  engaged  m  interstate  commerce.    In 

companies. 

the  absence  of  such  a  concession,  we  should 
find  as  a  matter  of  law  that  such  an  action  will  lie,  under 
section  2382  of  the  Code  Supplement  of  1907,  sections  2384 
and  2405  of  the  Code,  section  2406  of  the  Code  Supplement, 
sections  2419,  2427,  and  2431  of  the  Code,  and  sections  2461-a 
and  2461-b  of  the  Code  Supplement.  These  read  as  follows : 
Section  2382  (Suppl.) : 

No  one,  by  himself,  clerk,  servant,  employee  or  agent, 
shall,  for  himself  or  any  pers(Hi  else,  directly  or  indirectly, 
or  upon  any  pretense,  or  by  any  device,  manufacture,  sell, 
exchange,  barter,  dispense,  give  in  consideration  of  the  pur- 
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chase  of  any  property  or  of  any  services  or  in  evasion  of  the 
statute,  or  keep  for  sale,  any  intoxicating  liquor,  which  term 
shall  be  construed  to  mean  alcohol,  ale,  wine,  beer,  spirituous, 
vinous,  and  malt  liquor,  and  all  intoxicating  liquor  whatever, 
except  as  provided  in  this  chapter,  or  solicit,  take,  or  accept 
any  order  for  the  purchase,  sale,  shipment,  or  delivery  of  any 
such  liquor  or  aid  in  the  delivery  and  distribution  of  any 
intoxicating  liquor  so  ordered  or  shipped,  or  own,  keep,  or 
be  in  any  way  concerned,  engaged  or  employed  in  owning  or 
keeping  any  intoxicating  liquor  with  intent  to  violate  any 
provision  of  this  chapter,  or  authorize  or  permit  the  same 
to  be  done;  and  any  clerk,  servant,  employee  or  agent  en- 
gaged or  aiding  in  any  violation  of  this  chapter,  shall  be 
charged  and  convicted  as  principal.  Provided,  that  nothing 
herein  shall  prohibit  traveling  salesmen  soliciting  orders  for 
the  purchase,  sale,  and  shipment  of  intoxicating  liquors,  from 
persons  legally  authorized  to  sell  or  dispense  the  same. 

# 

Code,  section  2384 : 

Whoever  shall  erect,  establish,  continue  or  use  any  build- 
ing, erection  or  place  for  any  of  the  purposes  herein  pro- 
hibited, is  guilty  of  a  nuisance,  and  upon  conviction  shall  pay 
a  fine  of  not  less  than  three  hundred  nor  more  than  one 
thousand  dollars  and  costs  of  prosecution,  which  shall  include 
a  reasonable  attorney's  fee  to  be  taxed  by  the  court,  and  stand 
committed  to  the  county  jail  until  such  fine  and  costs  are 
paid,  and  the  building,  erection  or  place,  or  the  ground  itself, 
in  or  upon  which  such  unlawful  manufacture  or  sale  or  keep- 
ing with  intent  to  sell,  use  or  give  away  said  liquors  is  carried 
on  or  continued  or  exists,  and  the  furniture,  fixtures,  vessels 
and  contents,  are  also  declared  a  nuisance,  and  in  addition  to 
the  penalties  hereinbefore  affixed,  shall  be  abated  as  herein- 
after provided. 

Code,  section  2405 : 

Whenever  a  nuisance  is  kept,  maintained  or  exists,  as 
defined  in  this  chapter,  any  citizen  of  the  county  may  main- 
tain an  action  in  equity  to  perpetually  enjoin  and  abate  the 
same.    In  such  action  the  court,  or  a  judge  in  vacation,  shall, 
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upon  the  presentation  of  a  petition  therefor,  allow  a  tempo- 
rary writ  of  injunction  without  bond,  if  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  court  or  judge,  by  evidence 
in  the  form  of  aflfidavits,  depositions,  oral  testimony  or  other- 
wise, as  the  plaintiff  may  elect,  unless  the  court  or  judge, 
by  previous  order,  shall  have  directed  the  form  and  manner 
in  which  it  shall  be  presented,  that  the  nuisance  complained  of 
exists.  Three  days'  notice  in  writing  shall  be  given  the 
defendant  of  the  hearing  of  the  application,  and,  if  then  con- 
tinued at  his  instance,  the  writ  as  prayed  shall  be  granted 
as  a  matter  of  course.  When  an  injunction  has  been  granted, 
it  shall  be  binding  on  the  defendant  throughout  the  judicial 
district  in  which  it  was  issued,  and  any  violation  of  the  pro- 
visions of  this  chapter  by  manufacturing,  selling  or  keeping 
for  sale  of  intoxicating  liquors  anywhere  in  said  district  shall 
be  punished  as  a  contempt,  as  provided  in  this  chapter. 

Section  2406  (Suppl.) : 

Actions  to  enjoin  nuisances  may  be  brought  in  the  name  of 
the  state  by  the  county  attorney,  who  shall  prosecute  the 
same  to  judgment,  or  any  citizen  of  the  proper  county  may 
institute  and  maintain  such  a  proceeding  in  his  name.  The 
action  when  brought  shall  be  triable  at  the  first  term  of  court 
after  due  and  timely  service  of  notice  of  the  commencement 
thereof  has  been  given;  and  in  such  action  evidence  of  the 
general  reputation  of  the  place  described  in  the  petition  shall 
be  admissible  for  the  purpose  of  proving  the  existence  of  such 
nuisance.  If  the  plaintiff  is  successful  in  the  action,  an  at- 
torney's fee  of  twenty-five  dollars  shall  be  taxed  as  costs  in 
his  favor. 

Code,  section  2419 : 

If  any  express  or  railway  company,  or  any  common 
carrier,  or  person,  or  any  one  as  the  agent  or  employee  thereof, 
shall  transport  or  qonvey  to  any  person  within  this  state  any 
intoxicating  liquors,  without  first  having  been  furnished  with 
a  certificate  from  the  clerk  of  the  court  issuing  the  permit, 
showing  that  the  consignee  is  a  permit  holder  and  authorized 
to  sell  liquors  in  the  county  to  which  the  shipment  is  made, 
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such  company,  common  carrier,  person,  agent  or  employee 
thereof,  shall,  upon  conviction,  be  fined  in  the  sum  of  one 
hundred  dollars  for  each  offense  and  pay  the  costs  of  prosecu- 
tion including  a  reasonable  attorney's  fee  to  be  taxed  by  the 
court.  The  offense  herein  created  shall  be  held  committed  and 
complete  and  to  have  been  committed  in  any  county  in  the 
state  in  which  the  liquors  are  received  for  transportation, 
through  which  they  are  transported,  or  in  which  they  are 
delivered.  The  defendant  in  a  prosecution  under  this  section 
may  show  by  a  preponderance  of  the  evidence  as  a  defense 
that  the  character,  circumstances  and  contents  of  the  ship- 
ment were  not  known  to  him,  or  that  the  person  to  whom  the 
shipment  was  made  had  complied  with  the  provisions  of  this 
chapter  relating  to  the  mulct  tax. 

Code,  section  2427 : 

In  all  actions,  prosecutions  and  proceedings  under  the 
provisions  of  this  chapter,  proof  of  the  actual  manufacture, 
sale  or  gift  in  evasion  of  the  statute  of  intoxicating  liquors 
by  a  person  not  authorized  to  manufacture,  seller  give  the 
same  shall  be  presumptive  evidence  of  illegal  manufacture  or 
sale,  and  the  finding  of  intoxicating  liquors  in  the  possession 
of  one  not  legally  authorized  to  sell  or  use  the  same,  except 
in  a  private  dwelling  house  which  does  not  include  or  is  not 
used  in  connection  with  a  tavern,  public  eating  house,  res- 
taurant, grocery,  or  other  place  of  public  resort,  or  the  finding 
of  the  same  in  unusual  quantities  in  a  private  dwelling  house 
or  its  dependencies  of  any  person  keeping  a  tavern,  public 
eating  house,  grocery,  or  other  place  of  public  resort,  shall 
be  presumptive  evidence  that  such  liquors  are  kept  for  illegal 
sale.  The  fact  that  any  person  not  authorized  to  keep,  for 
sale  and  to  sell  intoxicating  liquors  for  lawful  purposes,  en- 
gaged in  any  kind  of  business,  has  or  keeps  posted  in  or 
about  his  place  of  business  a  receipt  or  stamp  showing  pay- 
ment of  the  special  tax  levied  under  the  laws  of  the  United 
States  upon  the  business  of  selling  distilled,  malted  or  fer- 
mented liquors,  or  shall  have  paid  such  special  tax  for  the 
sale  of  such  liquors  in  this  state,  shall  be  presumptive  evi- 
dence that  the  person  owning  or  controlling  such  receipt  or 
stamp,  or  having  paid  such  special  tax,  is  engaged  in  keeping 
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for  sale  or  selling  intoxicating  liquors  contrary  to  the  pro- 
visions of  this  chapter.  ^ 


Code,  section  2431 : 

Courts  and  jurors  shall  construe  this  chapter  so  as  to 
prevent  evasion. 

Section  2461-a  (Suppl.) : 

Any  person  who  shall,  by  himself,  or  his  employee,  servant 
or  agent,  for  himself  or  any  person,  company  or  corporation, 
keep  or  carry  around  on  his  person,  or  in  a  vehicle,  or  leave 
in  a  place  for  another  to  secure,  any  intoxicating  liquor  aa 
herein  defined,  with  intent  to  sell  or  dispose  of  the  same  by 
gift  or  otherwise,  in  violation  of  law,  shall  be  termed  a  boot- 
legger. 

Section  2461-b  (Suppl.) : 

Every  such  bootlegger  may  be  restrained  by  injunction 
from  doing  or  continuing  to  do  any  of  the  acte  prohibited 
by  law,  and  all  the  proceedings  for  injunctions,  temporary 
and  permanent,  and  for  fines  and  costs  for  violation  of  same, 
as  defined  by  law,  shall  be  applicable  to  such  person,  company 
or  corporation,  and  the  fact  that  an  offender  has  no  known 
or  permanent  place  of  business  or  base  of  supplies,  or  quits 
the  business  after  the  commencement  of  an  action  shall  not 
prevent  a  temporary  or  permanent  injunction,  as  the  case 
may  be,  from  issuing. 

Again,  it  must  be  conceded  that,  before  the  passage  by 
Congress  of  what  is  known  as  the  Webb-Kenyou  Act  (Act 
March  1,  1913,  chapter  90,  37  Stat.  699),  plaintiff's  action 
would  not  have  lain,  for  the  reason  that  the  shipment  and  sales 
in  question,  being  in  interstate  commerce,  were  beyond  and 
outside  of  state  legislation  because  under  the  federal  Consti- 
tution such  power — that  is,  the  regulation  and  control  of  in- 
terstate commerce — is,  generally  speaking,  exclusively  vested 
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in  Congress.  But  Congress  in  passing  the  Webb-Kenyon  Act 
referred  to  has  acted,  and  the  ultimate  question  here  is,  first, 
the  nature  of  the  enactment,  and,  second,  the  constitutionality 
thereof.  It  was  passed  over  the  President's  veto,  March  1, 
1913,  and  reads  as  follows : 

An  act  divesting  intoxicating  liquors  of  their  interstate 
character  in  certain  cases.  Be  it  enacted,  etc.,  that  the  ship- 
ment or  transportation  in  any  manner  or  by  any  means  what- 
soever, of  any  spirituous,  vinous,  malted,  fermented,  or  other 
intoxicating  liquor  of  any  kind,  from  one  state,  territory,  or 
district  of  the  United  States,  or  place  noncontiguous  to  but 
subject  to  the  jurisdiction  thereof,  into  any  other  state,  terri- 
tory, or  district  of  the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof,  or  from  any  foreign 
country  into  any  state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  juris- 
diction thereof,  which  said  spirituous,  vinous,  malted,  fer- 
mented, or  other  intoxicating  liquor  is  intended,  by  any  person 
interested  therein,  to  be  received,  possessed,  sold,  or  in  any 
manner  used,  either  in  the  original  package  or  otherwise,  in 
violation  of  any  law  of  such  state,  territory,  or  district  of  the 
United  States,  or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  is  hereby  prohibited. 

Eliminating,  as  we  must  for  the  purposes  of  this  case, 
the  question  as  to  an  interstate  shipment  for  the  personal  use 
of  the  buyer  and  the  consignee,  there  is  no  room  for  doubt 
as  to  the  proper  interpretation  of  the  act.  It  does  just  what 
the  title  says  it  was  intended  to  do,  to  wit,  divests  intoxicating 
liquors  of  their  interstate  character  in  certain  cases,  and  these 
oases  are  specifically  set  out  in  the  act  itself.  That  is  to  say, 
the  shipment  or  transportation  of  intoxicating  liquor  from 
one  state  to  another,  when  such  shipment  is  intended  by  any 
person  therein  to  be  received,  sold,  or  used  in  violation  of  any 
law  of  such  state  (to  which  the  shipment  is  made),  is  pro- 
hibited. This  is  the  sum  and  substance  of  the  act,  and  that  it 
has  reference  to  such  shipments  as  are  involved  in  this  case 
clearly  appears. 
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As  already  suggested,  we  have  no  reason  at  this  time  to 
consider  the  question  of  the  criminal  liability  of  the  defend- 
ant under  any  of  the  laws  of  this  state,  and,  as  the  act  of 
Congress  attaches  no  penalty,  there  is,  of  course,  no  criminal 
liability  under  that  act.  So  much  as  to  the  interpretation  of 
the  act. 

II.    We  are  next  brought  directly  to  the  real  and,  to  our 

minds,  the  only  question  in  the  case,  and  that  is  the  legality 

and  constitutionality  of  the  act.    As  it  is  suggested  in  some 

2.  samb:  Stat-       ^^  the  brief s  that  while  Congress  has  appar- 

tionaiity"'*  ^'    ently  acted,  and  provided  a  rule  of  action, 

yet  that  as  the  act  has  no  penalty,  and  there 
is  no  sanction,  there  is  in  fact  no  law;  we  may  as  well  dis- 
pose of  that  proposition  at  the  outset  of  the  discussion  re- 
served for  this  paragraph  of  the  opinion. 

While  the  term  *'law"  is  generally  understood,  and  is 
quite  generally  defined,  as  **a  rule  of  civil  action  prescribed 
by  the  supreme  power  in  a  state  commanding  what  is  right 
and  prohibiting  what  is  wrong,"  there  has  been  a  good  deal 
of  discussion  as  to  whether  such  rule  is  of  any  force  or  effect 
unless  there  be  a  penalty,  or  sanction,  afi&xed.  But  we  regard 
much  of  this  discussion  as  academic,  and  are  persuaded  that 
either  the  Congress  or  the  Legislature  may  make  a  perfectly 
valid  statute  a  rule  of  action,  without  providing  any  penalty 
or  sanction.  True,  a  criminal  statute  which  does  not  prescribe 
any  punishment  is  without  validity ;  but  a  great  body  of  our 
statutory  laws  has  no  penalty  or  sanction  attached.  For  in- 
stance, a  statute  may  in  terms  make  certain  acts  a  nuisance, 
and,  if  it  does  so,  there  is  no  need  to  provide  the  means  for 
enforcement  unless  the  acts  are  to  be  made  criminal,  for  a 
court  of  chancery,  if  not  a  court  of  law,  has  the  means  at 
hand  whereby  to  make  the  act  effective.  Indeed,  the  best 
short  definition  of  ** statutory  law"  with  which  we  are  fa- 
miliar is  that  *4t  is  the  written  will  of  the  Legislature  (which 
of  course  includes  Congress)  solemnly  expressed  by  the  forms 
necessary  to  constitute  it  a  law  of  the  state."    2  Bouvier's 
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Law  Dictionary,  page  543.  If  the  sanction  or  penalty  follows 
as  a  matter  of  course,  there  need  not  be  any  written  in  the 
enactment  itself.  There  are,  or  may  be,  four  parts  of  a  law, 
to  wit:  Declaratory,  directory,  remedial,  and  vindicatory. 
The  act  in  (luestion  not  being  penal  in  character,  it  needs  no 
vindicatory  part.  Constitutional  provisions,  which  are  the 
highest  forms  of  law,  generally  have  no  sanction  or  penalty, 
and  no  one  has  heretofore  suggested  that  any  is  required,  even 
where  prohibitions  are  contained  therein.  Again,  the  statute 
in  question  is  clearly  declaratory  or  remedial  (to  supply  de- 
fects or  to  abridge  superfluities),  as  distinguished  from  a 
penal  one.  Freeland  v,  McCullough,  1  Denio  (N.  T.)  422  (43 
Am.  Dec.  685).  Our  conclusions  as  to  the  validity  of  the 
statute  as  such  have  support  in  the  following  case :  Oreen  v. 
Penzance,  6  App.  Cas.  617  (45  L.  T.  Kep.  (N.  S.)  333). 

III.  Assuming  that  the  enactment  in  question  is  a 
statute,  the  other  points  made  against  it  relate  to  its  consti- 
tutionality, and  these  are  substantially  as  follows : 

First.  The  Webb-Kenyon  law  is  contrary  to  and  in  con- 
travention of  section  1  of  article  1  of  the  Constitution  of  the 
state  of  Iowa,  which  among  other  things  provides  that  all  men 
have  the  inalienable  right  of  acquiring,  possessing,  and  pro- 
tecting property,  and  is  contrary  to  and  in  contravention  of 
section  9  of  said  article  1  of  the  Constitution  of  the  state  of 
Iowa,  which  among  other  things  provides  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law,  and  that  any  injunction  granted  in  this  cause  would 
be  void  as  in  violation  of  the  said  provisions  of  the  Constitu- 
tion of  the  state  of  Iowa. 

Second.  That  the  Webb-Kenyon  law  and  the  Iowa  statutes 
and  each  of  them  are  void,  in  that  they  are  contrary  to  and 
in  contravention  of  the  Constitution  of  the  United  States,  and 
particularly  section  8,  article  1  thereof,  which  among  other 
things  provides  that  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states, 
and  to  make  all  laws  which  shall  be  necessary  and  proper  for 
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carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  the  Constitution  in  the  government  of  the 
United  States;  and  section  2,  article  4  thereof/ which  pro- 
vides that  the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states;  and 
article  6  thereof,  providing  that  the  Constitution  of  the  United 
States  and  the  laws  which  shall  be  made  in  pursuance  thereof 
are  and  shall  be  the  supreme  law  of  the  land;  and  article  5 
of  the  Amendments  to  the  Constitution  of  the  United  States, 
which  among  other  things  provides  that  no  person  shall  be 
deprived  of  liberty  or  property  without  due  process  of  law; 
and  section  1,  article  14,  of  the  Amendment  to  the  Constitu- 
tion, providing  that  no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  and  immunities  of  citizens 
of  the  United  States,  nor  deprive  any  person  of  liberty  or 
property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

Third.  That  the  said  so-called  Webb-Kenyon  law  is  con- 
trary to  and  in  contravention  of  the  said  provisions  of  the 
Constitution  of  the  United  States,  in  this,  that  it  purports  to 
delegate  to  the  several  states,  and  among  others  the  state  of 
Iowa,  the  right  and  power  to  regulate,  interfere  with,  and 
prohibit  interstate  Qpmmerce  in  intoxicating  liquors. 

Fourth.  That  the  so-called  Webb-Kenyon  law  is  contrary 
to  and  in  contravention  of  the  Constitution  of  the  United 
States,  in  that  it  purports  to  authorize  and  sanction  as  many 
different  systems  of  regulation  of  interstate  commerce  in  in- 
toxicating liquors  as  there  are  states  of  the  United  States, 
and  that  the  said  statute  does  not  provide  for  a  uniform  regu- 
lation of  said  interstate  trafSc  throughout  the  United  States 
and  give  to  the  citizens  thereof  the  equal  protection  of  the  law. 

Fifth.  That  the  said  so-called  W^bb-Kenyon  law  is  con- 
trary to  and  in  contravention  of  the  provisions  of  the  federal 
Constitution  above  set  forth,  in  this,  that  it  purports  to  au- 
thorize and  permit  the  laws  of  the  state  of  Iowa  in  relation  to 
traffic  in  intoxicating  liquors  to  have  an  extra-territorial  effect, 
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and  to  operate  beyond  the  borders  of  the  state  of  Iowa  as 
the  supreme  law  of  the  land  to  interfere  with  and  regulate 
interstate  commerce  in  intoxicatii^g  liquors  originating  in 
states  other  than  Iowa,  and  terminating  in  Iowa. 

Sixth.  That  the  said  so-called  Webb-Eenyon  law,  con- 
strued in  connection  with  the  said  Iowa  statutes,  is  contrary 
to  and  in  contravention  of  the  said  provisions  of  the  Consti- 
tution of  the  United  States,  in  that  it  purports  to  give  to  the 
state  of  Iowa  power  to  interfere  with  and  to  prohibit  the 
making  of  contracts  in  other  states  between  citizens  and  resi- 
dents of  such  other  states  and  citizens  and  residents  of  the 
state  of  Iowa  for  the  purchase  and  sale  of  intoxicating  liquors 
in  such  other  states  where  such  contracts  are  lawful,  and  for 
the  delivery  in  the  state  of  Iowa  to  the  said  purchaser  thereof 
at  his  residence  in  the  state  of  Iowa. 

Seventh.  That  the  said  so-<^alled  Webb-Eenyon  law,  con- 
strued in  connection  with  said  Iowa  statutes,  is  contrary  to 
and  in  contravention  of  the  said  provisions  of  the  Constitution 
of  the  United  States,  in  that  it  purports  to  give  to  the  state 
of  Iowa  power  to  interfere  with  and  prohibit  the  making  of 
contracts  in  other  states  between  this  defendant  and  persons 
lawfully  engaged  in  the  manufacture  or  keeping  for  sale,  and 
sale  and  shipment,  of  intoxicating  liquors  in  said  states  for 
the  interstate  carriage  and  transportation  by  this  defendant 
into  the  state  of  Iowa  of  said  intoxicating  liquors  and  the  de^ 
livery  thereof  in  interstate  commerce  to  the  consignee  thereof 
in  the  state  of  Iowa. 

Eighth.  That  the  said  so-called  Webb-Eenyon  law,  con- 
strued in  connection  with  the  statutes  of  the  state  of  Iowa,  is 
contrary  to  and  in  contravention  of  the  Constitution  of  the 
United  States,  in  that  it  purports  to  authorize  and  empower 
the  state  of  Iowa  to  interfere  with  and  prevent  the  delivery 
by  this  defendant  in  interstate  commerce  to  consignees  in  the 
state  of  Iowa  of  intoxicating  liquors  lawfully  received  by  this 
defendant  in  other  states  for  traniq>ortation  and  there  law- 
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fully  contracted  to  be  transported  and  delivered  by  this  de- 
fendant to  the  consignee  thereof  residing  in  the  state  of  Iowa. 

Ninth.  That  the  said  so-called  Webb-Kenyon  law,  con- 
strued in  connection  with  the  statutes  of  the  state  of  Iowa,  is 
contrary  to  and  in  contravention  of  said  provisions  of  the  Con- 
stitution of  the  United  States,  and  especially  article  3  of  said 
Constitution,  in  that  it  purports  to  prescribe  as  a  regulation 
of  interstate  commerce  that  this  defendant,  through  its  agents, 
shall  determine,  in  advance  of  the  delivery  of  an  interstate 
consignment  of  intoxicating  liquors  to  the  consignee  in  the 
state  of  Iowa,  whether  or  not  it  is,  or  may  be,  the  intention 
of  such  consignee  to  receive,  possess,  use,  or  sell  such  intoxi- 
cating liquor  in  violation  of  Iowa  law,  and  to  interfere  with 
interstate  commerce  by  refusing  to  perform  defendant's  con- 
tract lawfully  made  in  another  state  of  the  United  States  to 
transport  and  deliver  said  liquor  to  the  said  consignee  in  the 
state  of  Iowa,  and  to  interfere  with  and  prevent  the  perform- 
ance of  the  contract  made  in  interstate  commerce  between  the 
consignor  and  the  consignee  of  said  intoxicating  liquors  in  the 
event  of  its  being  or  being  believed  to  be  the  intention  of  such 
consignee  to  receive,  possess,  use,  or  sell  such  consignment  of 
intoxicating  liquors  in  violation  of  the  laws  of  the  state  of 
Iowa. 

Tenth.  That  by  reason  of  the  premises,  any  decree  of 
this  court  in  this  cause  granting^  an  injunction  against  this  de- 
fendant in  any  respect  as  prayed  would  be  void  as  in  contra- 
vention of  and  contrary  to  the  Constitution  of  the  United 
States  in  the  following  among  other  respects,  namely: 

(a)  It  would  be  a  regulation  of  an  interference  with  in- 
terstate commerce  by  a  court  having  no  jurisdiction  to  inter- 
fere with  or  to  regulate  interstate  commerce. 

(b)  It  would  be  giving  extra-territorial  effect  to  the  laws 
of  the  state  of  Iowa,  in  that  it  would  amount  to  a  nullification 
of  contracts  made  in  another  state  and  lawful  under  the  laws 
of  the  state  where  made,  by  and  between  a  consignor  and  a 
consignee  of  intoxicating  liquors. 
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(c)  It  would  deprive  the  several  consignees  of  the  said 
shipments  of  intoxicating  liquors  hereinbefore  referred  to  of 
their  liberty  guaranteed  to  them  by  the  provisions  hereinbe- 
fore quoted  of  the  Constitution  of  the  United  States  and  the 
amendments  thereof,  to  have  transported  to  them  in  inter- 
state commerce  for  their  personal  use  in  the  state  of  Iowa,  a 
legitimate  article  of  interstate  commerce  as  recognized  and 
defined  by  the  laws  of  the  United  States  and  of  the  commer- 
cial world,  namely,  beer  and  other  intoxicating  liquors. 

(d)  It  would  give  extra-territorial  eflfect  to  the  laws  of 
the  state  of  Iowa,  in  that  it  would  amount  to  a  nullification 
of  lawful  contracts  for  interstate  transportation  lawfully 
made  in  the  state  of  Illinois  between  the  defendant,  the  United 
States  Express  Company,  and  the  consignor  of  said  intoxicat- 
ing liquor,  for  the  interstate  transportation  of  said  intoxi- 
cating liquors  by  the  defendant,  the  United  States  Express 
Company,  and  would  submit  this  defendant  to  liability  for 
damages  and  penalties  for  failure  and  refusal  to  carry  beer 
and  other  intoxicating  liquors  as  a  lawful  subject-matter  of 
interstate  commerce  when  lawfully  tendered  for  shipment  into 
the  state  of  Iowa  by  persons  and  corporations  lawfully  deal- 
ing in  and  selling  and  shipping  intoxicating  liquors,  in  states 
of  the  United  States  other  than  the  state  of  Iowa. 

(e)  It  would  be  an  interference  with  the  performance 
of  contracts  made  in  interstate  commerce,  by  a  court  of  the 
state  of  Iowa,  under  the  laws  of  the  state  of  Iowa,  in  relation 
to  a  subject-matter  of  interstate  commerce  over  which  the 
Congress  of  the  United  States  and  the  courts  of  the  United 
States  alone  have  jurisdiction. 

(f )  It  would  be  a  regulation  of  interstate  commerce  by 
the  state  of  Iowa. 

(g)  It  would  be  based  upon  the  requirement  that  this 
defendant  should  exercise  the  exjelusive  function  of  Congress 
and  of  the  courts  of  the  United  States  to  regulate  and  enforce 
the  regulation  of  interstate  commerce. 

These  claims  are  somewhat  involved,  and  out  of  an  abund- 
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ance  of  caution  they  of  necessity  overlap,  and  as  a  result  it 
will  be  necessary  to  reduce  them  to  their  lowest  terms,  in  order 
to  have  any  intelligent  comprehension  of  the  matter  to  be  de- 
cided. Nothing  is  lacking  in  the  arguments  presented,  and 
from  them  we  are  enabled  to  gather  the  exact  propositions 
involved. 

The  transactions  involved  were  in  interstate  commerce, 
and  if  Congress  had  not  acted,  under  its  power  derived  from 
the  Constitution  itself,  there  could  be  no  doubt  of  the  propo- 
sition that  the  state  laws  would  be  inoperative, 

3.    INTIBSTAIV  '^ 

coMMBBCB :        because  the  state  itself  cannot  regulate  inter- 
power  to  Pegu-  ^ 

***®*  state  commerce,  even  in  the  exercise  of  its 

police  power;  and  the  ultimate  question  here  is:  Has  Con- 
gress, in  virtue  of  its  power  over  interstate  commerce,  acted 
in  the  premises,  and,  if  so,  is  its  enactment  valid  f 

The  first  and  only  serious  contention,  as  we  view  it,  is 
whether  or  not  the  Webb-Kenyon  act  is  complete  in  itself,  or 
is  it  simply  a  delegation  of  power  to  the  state  to  act  for  Con- 
gress in  the  matter.    If  the  latter,  then  the  act 
tutfonaMaw :'     Cannot  be  sustained.     It  will  be  observed  at 
coDffreBsioDai      the  outset  that  save  for  the  want  of  a  penalty 

power. 

or  sanction  in  the  act  itself,  as  already  pointed 
out,  the  act  is  complete  in  itself,  and  that,  according  to  many 
decisions  which  might  be  cited,  it  is  uniform  in  its  opera- 
tion; that  is,  that  it  applies  alike  to  all  similarly  situated, 
and,  of  necessity,  to  all  who  may,  in  the  future,  come  within 
its  provisions.  There  can  be  no  doubt  that  the  Congress,  in 
virtue  of  its  power  over  interstate  commerce,  might,  in  its 
discretion,  put  its  ban  upon  all  transportation  of  liquors  in 
interstate  shipment,  just  as  it  has  done  with  lottery  tickets, 
the  shipment  of  liquors  to  Indians,  the  method  of  shipment 
of  liquor  by  express  companies,  the  shipment  of  game,  the* 
carriage  of  infected  live  stock,  the  white  slave  traffic,  etc. 
All  of  these  and  other  like  acts  were  passed  to  aid  states 
which  came  within  their  provisions  in  the  enforcement  of 
local  laws  which  they  deemed  of  vital  importance  to  their 


Feb.  1914]  State  v.  Express  Co.  131 

citizens;  in  other  words,  to  aid  them  in  the  enforcement  of 
their  police  regulations.  The  act  simply  removes  the  bar 
theretofore  existing  to  the  enforcement  of  police  regula- 
tions, because  of  the  interstate  character  of  the  transaction; 
and,  if  it  be  within  the  power  of  the  Congress  to  forbid  the 
shipment  of  all  liquors  in  interstate  traffic,  no  logical  rea- 
son is  perceived  why  it  may  not  do  less,  and  forbid  the  ship- 
ment under  certain  conditions. 

There  are  no  words  of  delegation  in  the  act  itself,  and 
the  theory  of  it  undoubtedly  is  that  liquors  intended  for  use, 
contrary  to  state  rules,  should  be  an  outlaw  of  interstate 
commerce,*  and  neither  the  shipper  nor  the  carrier  may  say 
that  the  state  is  interfering  with  interstate  commerce,  for 
the  reason  that  the  right  of  such  shipments  between  the 
states  is  denied  by  federal  leg^ation.  It  is  true  that  the 
effect  of  the  act  is  to  give  the  states  more  power,  but  there 
is  no  such  express  delegation,  and  the  language  of  the  act 
is  in  no  sense  permissive.  The  act  is  prohibitory  in  character, 
and  acts  not  upon  states,  but  upon  articles  of  commerce. 
Interstate  commerce  in  these  things  is  prohibited  under  cer- 
tain conditions,  and,  as  we  shall  presently  see,  the  act  is  uni- 
form in  its  operation. 

The  principles  announced  in  State  of  Iowa  v.  Forkner, 
94  Iowa,  1,  are  applicable  here,  particularly  the  discussion 
oa  pages  nine  to  seventeen,  inclusive.  From  the  earliest 
history  of  the  country,  Congress  has,  in  the  exercise 
of  its  legitimate  function,  given  force  and  effect  to  state 
laws.  In  the  year  1803,  and  while  Mr.  Jefferson  was  Presi- 
dent, Congress  passed  a  law  forbidding  the  transportation  of 
free  negroes  from  one  state  to  another  where  they  were  not 
permitted  by  the  laws  of  the  state  to  reside.  2  Stat.  Law, 
205,  Act  of  Feb.  28,  1803,  chapter  10.  The  white  slave  act 
forbids  the  transportation  of  women  for  immoral  purposes, 
and  these  immoral  purposes  may  be  defined  by  state  laws. 
See  Hoke  v.  U.  8.,  227  U.  S.  308  (33  Sup.  Ct.  281,  57  L.  Ed. 
523,  43  L.  B.  A.  (N.  S.)  906,  Ann.  Cas.  1913-E,  905).    The 
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Lacey  act  forbids  the  transportation  in  interstate  commerce 
of  game  killed  in  violation  of  local  laws.  Crim.  Code,  section 
242  (Act  March  4,  1909,  chapter  321,  35  Stat.  1137  (U.  S. 
Comp.  St.  Supp.  1911,  page  1663).  And  the  Wilson  act  had 
the  effect  of  making  state  laws  apply  to  liquor  shipped 
to  be  sold  in  original  packages.  Most,  if  not  all,  of  these 
acts  have  been  directly  sustained  by  court  decisions.  See 
Rupert  V.  V.  S.,  181  Fed.  87  (104  C.  C.  A.  255) ;  SUz  v. 
Hesterberg,  211  U.  S.  31  (29  Sup.  Ct.  10,  53  L.  Ed.  75) ;  Jn 
re  Rahrer,  140  U.  S.  545  (11  Sup.  Ct.  865,  35  L.  Ed.  572). 
Again,  the  judiciary  act  of  1789  expressly  provided  'Hhat 
the  laws  of  the  several  sta.tes  shall  be  rules  of  decision  in 
trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply."  Act  Sept.  24,  1789,  chapter  20, 
1  Stat.  73.  And  this  has  always  been  regarded  as  a  legiti- 
mate exercise  of  federal  power,  and  not  a  delegation  of 
power.  See  Oolden  v.  Prince,  Fed.  Cas.  No.  5,509.  And 
nothing  was  found  objectionable  in  this  because  the  states, 
or  some  of  them,  might  in  the  future  change  their  rules  of 
practice..  Other  instances  might  be  cited,  but  these  are 
deemed  sufficient.  See,  however,  a  discussion  of  the  sub- 
ject in  a  learned  article  by  James  D.  Barnett,  in  2  Am.  Poli- 
tical Science  Review,  page  347. 

We  may  as  well  close  this  part  of  the  discussion  by  quot- 
ing the  following  from  In  re  Rahrer,  supra: 

In  the  case  at  bar,  petitioner  was  arrested  by  the  state 
authorities  for  selling  imported  liquor  on  the  9th  of  August, 
1890,  contrary  to  the  laws  of  the  state.  The  act  of  Congress 
had  gone  into  effect  on  the  8th  of  August,  1890,  providing 
that  imported  liquors  should  be  subject  to  the  operation  and 
effect  of  the  state  laws  to  the  same  extent  and  in  the  same 
manner  as  though  the  liquors  had  been  produced  in  the  state ; 
and  the  law  of  Kansas  forbade  the  sale.  Petitioner  was 
thereby  prevented  from  claiming  the  right  to  proceed  in 
defiance  of  the  laws  of  the  state,  upon  the  implication  arising 
from  the  want  of  action  on  the  part  of  Congress  up  to  that 
time.    The  laws  of  the  state  had  been  passed  in  the  exercise 
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of  its  police  powers,  and  applied  to  the  sale  of  all  intoxicating 
liquors  whether  imported  or  not;  there  being  no  exception  as 
to  those  imported,  and  no  inference  arising,  in  view  of  the 
provisions  of  the  state  Constitution  and  the  terms  of  the  law 
(within  whose  mischief  all  intoxicating  liquors  came),  that  the 
state  did  not  intend  imported  liquors  to  be  included.  We  do 
not  mean  that  the  intention  is  to  be  imputed  of  violating  any 
constitutional  rule,  but  that  the  state  law  should  not  be  re- 
garded as  less  cMnprehensive  than  its  language  is,  upon  the 
ground  that  action  under  it  might  in  particular  instances  be 
adjudged  invalid  from  an  external  cause.  Congress  did  not 
use  terms  of  permission  to  the  state  to  act,  but  simply  removed 
an  impediment  to  the  enforcement  of  the  state  laws  in  respect 
to  imported  packages  in  their  original  condition,  created  by 
the  absence  of  a  specific  utterance  on  its  part.  It  imparted 
no  power  to  the  state  not  then  possessed,  but  allowed  imported 
property  to  fall  at  once  upon  arrival  within  the  local  jurisdic- 
tion. It  appears  from  the  agreed  statement  of  facts  that  this 
liquor  arrived  in  Kansas  prior  to  the  passage  of  the  act  of 
Congress,  but  no  question  is  presented  here  as  to  the  right  of 
the  importer  in  reference  to  the  withdrawal  of  the  property 
from  the  state;  nor  can  we  perceive  that  the  congressional 
enactment  is  given  a  retrospective  operation  by  holding  it 
applicable  to  a  transaction  of  sale  occurring  after  it  took 
effect.  This  is  not  the  case  of  a  law  enacted  in  the  un- 
authorized exercise  of  a  power,  exclusively  confided  to  Con- 
gress, but  of  a  law  which  it  was  competent  for  the  state  to  pass, 
but  which  could  not  operate  upon  articles  occupying  a  certain 
situation  until  the  passage  of  the  act  of  Congress.  That  act 
in  terms  removed  the  obstacle,  and  we  perceive  no  adequate 
ground  for  adjudging  that  a  re-enactment  of  the  state  law  was 
required  before  it  could  have  the  effect  upon  imported,  which 
it  had  always  had  upon  domestic,  property.  Jurisdiction 
attached,  not  in  virtue  of  the  law  of  Congress,  but  because 
the  effect  of  the  latter  was  to  place  the  property  where  juris- 
diction could  attach. 

In  Gibbons  v.  Ogden,  9  Wheat  1  (6  L.  Ed.  23),  it  ap- 
peared that  Congress  passed  an  act  providing  that:  ''Until 
further  provision  is  made  by  Congress,  all  pilots  .  .  . 
shall  continue  to  be  regulated  in  conformity  with  the  exist- 
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ing  laws  of  the  states  respectively  wherein  such  pilots  may 
be,  or  with  such  laws  as  the  states  respectively  may  enact 
for  the  purpose."  Chief  Justice  Marshall,  in  speaking  of 
the  validity  of  this  act,  said: 

Although  Congress  cannot  enable  a  state  to  legislate,  Con- 
gress may  adopt  the  provisions  of  a  state  on  any  subject. 
When  the  government  of  the  Union  was  brought  into  existence, 
it  found  a  system  for  the  regulation  of  its  pilots  in  fbll  force 
in  every  state.  The  act  .  .  .  adopts  this  system,  and 
gives  it  the  same  validity  as  if  its  provisions  had  been  specially 
made  by  Congress.  But  the  act,  it  may  be  said,  is  prospective 
also,  and  the  adoption  of  laws  to  be  made  in  future  presup- 
poses the  right  in  the  maker  to  legislate  on  the  subject.  The 
act  unquestionably  manifests  an  intention  to  leave  this  sub- 
ject entirely  to  the  states,  until  Congress  should  think  proper 
to  interpose ;  but  the  very  enactment  of  such  a  law  indicates 
an  opinion  that  it  was  necessary;  that  the  existing  system 
would  not  be  applicable  to  the  new  state  of  things,  unless 
expressly  applied  to  it  by  Congress.  .  .  .  The  acknowl- 
edged power  of  a  state  to  regulate  its  police,  its  domestic  trade, 
and  to  govern  its  own  citizens,  may  enable  it  to  legislate  on 
this  subject  to  a  considerable  extent;  and  the  adoption  of  its 
system  by  Congress,  and  the  application  of  it  to  the  whole 
subject  of  commerce,  does  not  seem  to  the  court  to  imply  a 
right  in  the  states  so  to  apply  it  of  their  own  authority.  But 
the  adoption  of  the  state  system  being  temporary  .  .  . 
shows,  conclusively,  an  opinion  that  Congress  could  control 
the  whole  subject,  and  might  adopt  the  system  of  the  states, 
or  provide  one  of  its  own. 

This  act  and  the  acts  recognizing  the  validity  of  state 
health  laws,  and  certain  other  acts,  he  thinks  show  an  opinion 
of  Congress  ''that  the  states  retain  powers  enabling  them  to 
pass  the  laws  to  which  allusion  has  been  made.'' 

See,  also,  to  the  same  eflPect,  Cooley  v.  Board  of  Wardens, 
12  How.  299  (13  L.  Ed.  996) ;  The  Panama,  Fed.  Cas,  No. 
10,702;  The  Clymene  (D.  C.)  9  Fed.  164;  Opinion  of  the  Jus- 
tices, 22  Pick.  (Mass.)  571;  Van  Allen  v.  Assessors,  3  Wall. 
573  (18  L.  Ed.  229) ;  New  York  v.  Weaver,  100  U.  S.  539  (25 
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L.  Ed.  705) ;  Farmers'  Bank  v.  Bearing,  91  U.  S.  29  (23  L.  Ed. 
196) ;  Ex  parte  Jervey  (C.  C.)  66  Fed.  957;  Bowman  v.  Rail- 
road, 125  U.  S.  465  (8  Sup.  Ct.  689,  1062,  31  L.  Ed.  700) ; 
SchoUenberger  v.  Pennsylvania,  171  U.  S.  1  (18  Sup.  Ct.  757, 
43  L.  Ed.  49) ;  Blair  v.  Ostrander,  109  Iowa,  204;  Central  Pac. 
R.  R.  V.  Nevada,  162  U.  S.  512  (16  Sup.  Ct.  885,  40  L.  Ed. 
1057) ;  Hanover  Bank  v,  Moyses,  186  U.  S.  181  (22  Sup.  Ct. 
857,  46  L.  Ed.  1113) ;  Morgan  v.  Board  of  Health,  118  U.  S. 
455  (6  Sup.  Ct.  1114,  30  L.  Ed.  237). 

Apt  quotations  might  be  made  from  each  and  all  of  these 
cases,  which  hold  that  such  an  act  as  the  one  before  us  is 
either  permissive  in  its  nature,  or  adoptive  of  the  laws  of  the 
states,  and  that  in  either  event  there  is  no  delegation  of  power 
to  the  states.  It  will  be  noticed  too,  in  reading  these  cases, 
that  the  objection  that  there  might  be  as  many  rules  as  there 
were  different  states,  met  with  no  favor,  and  was  either  held 
to  be  without  merit  or  entirely  disregarded. 

We  may  well  quote  in  closing  this  part  of  the  discussion, 
from  the  remarks  of  Senator  Hoar,  in  discussing  the  Wilson 
act  (Act  Aug.  8, 1890,  chapter  728,  26  Stat.  313,  U.  S.  Comp. 
St.  1901,  page  3177)  when  it  was  before  the  Senate  of  the 
United  States,  as  follows:  ** Congress  may  say  the  power  to 
engage  in  interstate  or  international  commerce  shall  not  be 
understood  as  permitting  anybody  to  sell  opium  or  intoxicat- 
ing liquors  to  any  one  else,  and  that  they  shall  be  excluded 
altogether  from  the  domain  of  interstate  commerce.  That 
Congress  has  a  right  to  say.  .  .  .  That  is  not  a  question  of 
delegated  power.  It  is  not  a  question  of  permission  to  the 
state.  It  is  a  question  of  the  right  of  Congress  to  prescribe 
what  shall  be  the  limit  of  interstate  commerce." 

This  is  a  very  clear  statement  of  the  rule,  and  to  our 
minds  leaves  nothing  to  the  argument  that  the  act  in  ques- 
tion is  a  delegation  of  power  to  the  state. 

IV.  It  is  said,  however,  that  the  act  denies  the  equal 
protection  of  laws  in  that  it  does  not  apply  to  all  alike ;  that, 
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if  the  act  had  forbidden  the  shipment  of  all  liquors  in  inter- 

5  samb  :  consti-  ^^^  oommerce,  it  might  be  valid,  but  that,  as 
equai°protec^  *  ^^  ^^^  ^^^  ^^  SO,  it  gives  privileges  and  im- 
**°°"  munities  to  some  persons  not  possessed  by 

others.  This  too  is  fallacious,  in  that  it  overlooks  the  un- 
doubted right  of  Congress  to  prohibit  some  shipments  in 
interstate  commerce  and  to  permit  others.  The  real  ques- 
tion here  is :  Is  the  classification  arbitrary,  and  unjust,  and 
based  upon  no  substantial  difference?  The  classification  is 
manifestly  just,  or  at  least  it  is  not  arbitrary.  It  applies 
to  all  in  a  like  situation.  Congress  has  passed  acts  forbid- 
ding the  interstate  shipment  of  adulterated  foods,  of  falsely 
labeled  food,  of  obscene  literature,  of  explosives,  of  dis- 
eased cattle,  of  women  under  certain  conditions;  of  commod- 
ities owned  by  railroads  other  than  lumber;  has  declared 
intoxicating  liquors  nonmailable;  prohibited  C.  0.  D.  ship- 
mei^ts  of  liquor,  and  the  false  marking  of  packages  contain- 
ing liquor.  But  more  important  still,  the  Supreme  Court 
of  the  United  States  has  upheld  a  state  statute  prohibiting 
the  shipment  in  intrastate  commerce,  from  a  wet  county  in 
the  state  into  a  dry  one.  Louisville  &  N.  R.  R,  v.  Cook,  223 
U.  S.  70  (32  Sup.  Ct.  189,  56  L.  Ed.  355).  This  decision, 
to  our  minds,  determines  the  problem  now  before  us. 

V.  That  the  law  is  uniform  in  its  operation  is  hardly 
debatable;  and  that  it  gives  privileges  and  immunities  to 
citizens  of  one  state,  not  possessed  by  others  under  the  same 

6  Samb-  consti-  circumstanccs,  is  wholly  without  merit.  The 
sUodaf VrivT- "  ^^^  grants  no  privileges  or  immunities,  and  is 
leges.  jjQ^  subject  to  this  objection  lodged  against  it. 

Butte  Co.  V.  Baker,  196  U.  S.  119  (25  Sup.  Ct.  211,  49  L.  Ed. 
409) ;  Delamater  v.  South  Dakota,  205  U.  S.  93  (27  Sup.  Ct. 
447,  51  L.  Ed.  724,  10  Ann.  Cas.  733) ;  In  re  Rahrer,  supra; 
Friedman  case,  191  Fed.  682  (112  C.  C.  A.  219) ;  State  v.  GHer 
(Del.)  88  Atl.  579;  Crowley  v.  Christensen,  137  U.  S.  86  (11 
Sup.  Ct.  13,  34  L.  Ed.  620) ;  Mugler  v.  State  of  Kansas,  123 
U.  S.  623  (8  Sup.  Ct.  273,  31  L.  Ed.  205) ;  Railway  v.  V.  S. 
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231  U.  S.  363  (34  Sup.  Ct.  65,  58  L.  Ed.—) ;  Buttfield  v.  Strau- 
ahan,  192  U.  S.  470  (24  Sup.  Ct.  349,  48  L.  Ed.  525) ;  Han- 
over Bank  V  Moyses,  186  U.  S.  181  (22  Sup.  Ct.  857,  46  L.  Ed. 
1113). 

There  is  no  absolute  right  to  sell  liquors  in  any  state. 
That  is  a  matter  of  police  regulation,  and  the  act  of  Congress 
neither  gives  nor  protects  that  right.    In  Crowley  v.  Christ- 

ensen,  137  U.  S.  86  (11  Sup.  Ct.  13,  34  L.  Ed. 
totionai  law:*     620),  the  Supreme  Court  of  the  United  States 

due  process. 

said:  ''The  statistics  of  every  state  show  a 
neater  amount  of  crime  and  misery  attributable  to  the  use 
of  ardent  spirits  obtained  at  these  retail  liquor  saloons  than 
to  any  other  source.  The  sale  of  such  liquors  .  .  .  has 
therefore  been,  at  all  times,  by  the  courts  of  every  state, 
considered  as  the  proper  subject  of  legislative  regulation. 
-  .  .  The  police  power  of  the  state  is  fully  competent  to 
regulate  the  business — ^to  mitigate  its  evils  or  to  suppress 
it  entirely.  There  is  no  inherent  right  in  a  citizen  to  thus 
sell  intoxicating  liquors  by  retail;  it  is  not  a  privilege  of  a 
citizen  of  the  state  or  of  a  citizen  of  the  United  States.  As 
it  is  a  business  attended  with  danger  to  the  community,  it 
may,  as  already  said,  be  entirely  prohibited,  or  be  permitted 
under  such  conditions  as  will  limit  to  the  utmost  its  evils." 
See,  also,  Mugler  v.  Kansas,  123  U.  S.  623  (8  Sup.  Ct.  273, 
31  L.  Ed.  205) ;  Kidd  v.  Pearson,  128  U.  S.  1  (9  Sup.  Ct.  6,  32 
L.  Ed.  346). 

It  is  manifest,  of  course,  that  under  the  act  no  one  is 
deprived  of  his  property  without  due  process  of  law.  EU- 
enlecker  v.  Dist.  Court,  134  U.  S.  31  (10  Sup.  Ct.  424,  33 
L.  Ed.  801) ;  Barbier  v.  Connolly,  113  U.  S.  27  (5  Sup.  Ct. 
357,  28  L.  Ed.  923). 

We  cannot  better  close  this  discussion  than  to  quote 
the  following  from  the  Supreme  Court  of  Delaware,  found 
in  State  v.  Crier,  88  Atl.  602  et  seq. : 

The  history  of  legislation,  as  well  as  of  decisional  law, 
upon  the  subject,  is  interesting.    The  'License  Cases'  held  that 
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the  sale  of  interstate  intoxicating  liquor  might  be  prohibited 
fi    a*w«.    i«*  -       by  the  state  even  in  the  absence  of  a  federal 

8 .     8AMK  :     iDtcr-  ,fM,  11/^  rn  i 

State  com-         law.     Subsequently  the  Supreme  Court  de- 
tion  of  liquor     cided  that  the  statiB  could  not  prevent  such 

sale  in  original  packages.  Later  the  Wilson 
act  was  passed,  and  the  court  held  it  to  be  constitutional,  and 
that  it  gave  the  state  the  right  to  prohibit  the  sale  of  an  inter- 
state shipment  of  intoxicating  liquor,  even  in  the  original 
package,  after  arrival  at  destination. 

That  was  the  purpose  and  extent  of  the  Wilson  act,  as 
interpreted  by  the  Supreme  Court.  The  Webb-Kenyon  act 
was  passed  to  supply  the  deficiency  in  the  Wilson  law,  and 
make  the  transportation,  as  well  as  the  sale,  of  interstate 
intoxicating  liquors  subject  to  state  law.  Such  a  law  was 
necessary  to  give  the  state  the  right  to  prevent  a  traffic  in 
an  article  which  the  Legislature  believed  to  be  detrimental 
to  the  health  and  welfare  of  its  citizens.  We  think  the  federal 
statute  should  be  broadly  and  reasonably  construed,  so  as  to 
protect  the  state  in  the  exercise  of  such  right,  and  we  further 
think  that  such  a  construction  would  not  be  in  conflict  with 
the  principle  of  any  decision  heretofore  made  by  the  Supreme 
Court,  under  the  commerce  clause  of  the  Constitution  of  the 
United  States.  Indeed,  we  are  satisfied  that  such  a  construc- 
tion would  be  in  harmony  with  the  principle  and  reasoning  of 
all  the  decisions  of  said  court  upon  the  subject  since  the  pas- 
sage of  the  Wilson  act. 

There  can  be  no  doubt  that  under  the  decisions  of  the 
Supreme  Court,  the  follbwing  principles  may  be  regarded 
SB  fully  established : 

(1)  That  the  police  power  is  inherent  in  the  state,  and 
is  given  a  scope  and  exercise  within  the  state  commensurate 
with  what  the  Legislature  reasonably  believes  to  be  necessary 
for  the  protection  and  preservation  of  the  health,  morals,  and 
welfare  of  the  citizens. 

(2)  That  the  manufacture  and  sale  of  intoxicating  liquor 
is  a  subject  of  police  regulation  by  the  state. 

(3)  That  the  state  may,  in  the  bona  fide  exercise  of  its 
police  power,  make  unlawful  the  manufacture,  sale,  and  trans- 
portation of  intoxicating  liquor,  as  injurious  to  the  health 
and  safety  of  its  inhabitants,  and  that  by  an  act  of  Congress 
such  liquor  can  be  divested  of  its  interstate  commerce  char- 
acter sooner  than  would  otherwise  be  the  case. 

Therefore  we  think  it  logically  and  necessarily  follows 
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that  Congress  has  the  power  to  prohibit  the  shipment  of 
intoxicating  liquor  into  a  state  having  such  law,  and  by  such 
prohibition  the  article  is  taken  out  of  the  sphere  of  legitimate 
interstate  commerce  within  the  state. 

In  other  words,  Congress  may,  under  its  power  to  regulate 
commerce  between  the  states,  supplement,  and  in  effect  ratify, 
the  prohibitory  laws  of  the  state,  by  extending  the  prohibition 
to  interstate  shipments. 

In  the  Lottery  Case,  reported  in  188  U.  S.  358,  360,  361 
(93  Sup.  Ct.  321,  329,  47  L.  Ed.  492),  it  was  held  that  the 
carriage  of  lottery  tickets  from  one  state  into  another,  by 
independent  carriers,  is  interstate  commerce,  and  may  be 
prcdiibited  by  an  act  of  Congress;  and  in  the  course  of  its 
opinion  the  court  said:  *So  that  we  have  in  the  Rahrer 
case  a  recognition  of  the  principle  that  the  power  of  Con- 
gress to  regulate  commerce  may  sometimes  be  exerted  with  the 
effect  of  excluding  particular  articles  from  such  commerce.' 
To  the  same  effect  is  Pabst  Brewing  Co,  v.  Crenshaw,  198  U.  S. 
24,  40  (25  Sup.  Ct.  552,  49  L.  Ed.  925),  in  which  the  court 
agreed  with  the  reasoning  in  the  Eakrer  case. 

In  Foppiano  v.  Speed,  199  U.  S.  517  (26  Sup.  Ct.  138, 
50  L.  Ed.  288),  the  validity  of  a  state  license  for  sales  of 
intoxicating  liquors  on  ferryboats  running  from  one  state  to 
another  was  sustained. 

The  case  of  Plumley  v,  Massachiisetts,  155  U.  S.  474  (15 
Sup.  Ct.  161,  39  L.  Ed.  223),  sustained  the  prohibition  of  the 
sale  of  oleomargarine  not  colored  yellow,  although  it  was 
imported.  In  that  case  the  court  said :  *  The  judiciary  of  the 
United  States  should  not  strike  down  a  legislative  enactment 
of  a  state,  especially  if  it  has  direct  connection  with  the  social 
order,  the  health,  and  the  morals  of  its  people,  unless  such 
legislation  plainly  and  palpably  violates  some  right  granted  or 
secured  by  the  national  Constitution,'  etc. 

The  prohibition  of  the  transportation  of  intoxicating 
liquor  is  considered,  when  supplemented  and  reinforced  by  an 
act  of  Congress,  as  taking  from  intoxicating  liquors  their 
character  of  interstate  commerce,  and  placing  them  in  the 
same  category  as  lottery  tickets,  oleomargarine,  deleterious 
drugs,  the  interstate  transportation  of  which  may  unquestion- 
ably be  prohibited. 

We  are  fully  convinced  that  when  a  state  seeks  by  positive 
law,  enacted  in  the  fair  and  reasonable  exercise  of  the  police 
power,  to  prohibit  the  manufacture  and  sale  of  intoxicating 
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liquors  within  its  limits,  and  in  order  to  make  such  law  more 
effective  seeks  to  regulate  the  transportation  of  such  liquors 
by  prohibiting  the  bringing  or  carrying  of  the  same  into  its 
local  option  territory  by  common  carriers  and  liquor  dealers, 
such  transportation  being  substantially  connected  with  the 
forbidden  sale',  and  also  prohibited  by  an  act  of  Congress,  the 
state  legislation  should  and  can  be  sustained  under  both  state 
and  federal  Constitutions.  In  view  of  the  wide  latitude  ac- 
corded to  the  states  in  the  exercise  of  the  police  power,  we 
cannot  see  how  such  protection  can  be  denied  when  the  state 
law^  is  supplemented  and  reinforced  by  an  act  of  Congress 
which  was  clearly  designed  to  give  such  protection.  And, 
moreover,  it  is  difficult  to  see  why  the  conclusion  we  have 
reached  is  not  fully  sustained  by  the  reasoning  of  the  court  in 
Re  Rahrer  to  which  we  have  already  referred,  and  which  is  not 
in  conflict  with  any  other  Supreme  Court  case.  We  regard 
that  authority  as  more  in  point  than  any  other  because  it 
comes  nearer  to  a  determination  of  the  crucial  question  in- 
volved in  the  present  case. 

The  opinion  was  delivered  by  Mr.  Puller,  then  Chief 
Justice,  the  question  before  the  court  was  the  constitutionality 
and  effect  of  the  Wilson  act,  and  we  quote  from  the  decision 
the  following  language  as  being  directly  in  point,  viz. : 

^The  laws  of  Iowa  under  consideration  in  Bowmim  v. 
Railway  Co.,  125  U.  S.  465  (8  Sup.  Ct.  689,  1062,  31  L.  Ed. 
700),  and  Leisy  v.  Hardin,  135  U.  S.  100  (10  Sup.  Ct.  681,  34 
L.  Ed.  128),  were  enacted  in  the  exercise  of  the  police  power 
of  the  state,  and  not  at  all  as  regulations  of  commerce  with 
foreign  nations  and  among  the  states,  but  as  they  inhibited 
the  receipt  of  an  imported  commodity,  or  its  disposition 
before  it  had  ceased  to  become  an  article  of  trade  between  one 
state  and  another,  or  another  country  and  this,  they  amounted 
in  effect  to  a  regulation  of  such  commerce.  Hence  it  was  held 
that,  inasmuch  as  interstate  commerce,  consisting  in  the  trans- 
portation, purchase,  sale,  and  exchange  of  commodities,  is 
national  in  its  character  and  must  be  governed  by  a  uniform 
system  so  long  as  Congress  did  not  pass  any  law  to  regulate 
it  specifically,  or  in  such  way  as  to  allow  the  laws  of  the  state 
to  operate  upon  it.  Congress  thereby  indicated  its  will  that 
such  commerce  should  be  free  and  untrammeled,  and  therefore 
that  the  laws  of  Iowa,  referred  to,  were  inoperative,  in  so  far 
as  they  amounted  to  regulations  of  foreign  or  interstate  com 
merce,  in  inhibiting  the  reception  of  such  articles  within  the 
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state,  or  their  sale  upon  arrival,  in  the  form  in  which  they 
were  imported  there  from  a  foreign  country  or  another  state. 
It  followed  as  a  corollary  that,  when  Congress  acted  at  all, 
the  result  of  its  action  must  be  to  operate  as  a  restraint  upon 
that  perfect  freedom  which  its  silence  insured. 

'Congress  has  now  spoken,  and  declared  that  imported 
liquors  or  liquids  shall,  upon  arrival  in  a  state,  fall  within  the 
category  of  domestic  articles  of  a  similar  nature.  Is  the  law 
open  to  constitutional  objection  f  ...  It  does  not  admit 
of  argument  that  Congress  can  neither  delegate  its  own  powers 
nor  enlarge  those  of  a  state.  This  being  so,  it 'is  urged  that 
the  act  of  Congress  cannot  be  sustained  as  a  regulation  of 
commerce,  because  the  Constitution,  in  the  matter  of  interstate 
commerce,  operates  ex  proprio  vigore  as  a  restraint  upon  the 
power  of  Congress  to  so  regulate  it  as  to  bring  any  of  its 
subjects  within  the  grasp  of  the  police  power  of  the  state. 
In  other  words,  it  is  earnestly  contended  that  the  Constitution 
guarantees  freedom  of  commerce  among  the  states  in  all 
things,  and  that  not  only  miiy  intoxicating  liquors  be  im- 
ported from  one  state  into  another,  without  being  subject  to 
regulation  under  the  laws  of  the  latter,  but  that  Congress  is 
powerless  to  obviate  that  result. 

'Thus  the  grant  to  the  general  government  of  a  power 
designed  to  prevent  embarrassing  restrictions  upon  interstate 
commerce  by  any  state  would  be  made  to  forbid  any  restraint 
whatever.  We  do  not  concur  in  this  view.  In  surrendering 
their  own  power  over  external  commerce,  the  states  did  not 
secure  absolute  freedom  in  such  commerce,  but  only  the  pro- 
tection from  encroachment  afforded  by  confiding  its  regulation 
exclusively  to  Congress. 

'By  the  adoption  of  the  Constitution  the  ability  of  the 
several  states  to  act  upon  the  matter  solely  in  accordance  with 
their  own  wiU  was  extinguished,  and  the  legislative  will  of  the 
general  government  substituted.  No  affirmative  guaranty  was 
thereby  given  to  any  state  of  the  right  to  demand  as  between 
it  and  the  others  what  it  could  not  have  obtained  before; 
while  the  object  was  undoubtedly  sought  to  be  attained  of 
preventing  commercial  regulations  partial  in  their  character 
or  contrary  to  the  common  interests.  And  the  magnificent 
growth  and  prosperity  of  the  country  attest  the  success  which 
has  attended  the  accomplishment  of  that  object.  But  this 
furnishes  no  support  to  the  position  that  Congress  could  not, 
in  the  exercise  of  the  discretion  reposed  in  it,  concluding  that 
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the  common  interests  did  not  require  entire  freedom  in  the 
traffic  in  ardent  spirits,  enact  the  law  in  question.  In  so  doing 
Congress  has  not  attempted  to  delegate  the  power  to  regu- 
late commerce,  or  to  exercise  any  power  reserved  to  the  states, 
or  to  grant  a  power  not  possessed  by  the  states,  or  to  adopt 
state  laws.  It  has  taken  its  own  course  and  made  its  own 
regulation,  applying  to  these  subjects  of  interstate  commerce 
one  common  rule,  whose  uniformity  is  not  affected  by  varia- 
tions in  state  laws  in  dealing  with  such  property. 

'The  principle  upon  which  local  option  laws,  so  called, 
have  been  sustained,  is  that,  while  the  Legislature  cannot  dele- 
gate its  power  to  make  a  law,  it  can  make  a  law  which  leaves 
it  to  municipalities  or  the  people  to  determine  some  fact  or 
state  of  things,  upon  which  the  action  of  the  law  may  depend ; 
bi)t  we  do  not  rest  the  validity  of  the  act  of  Congress  on  this 
analogy.  The  power  over  interstate  commerce  is  too  vital 
to  the  integrity  of  the  nation  to  be  qualified  by  any  refinement 
of  reasoning.  The  power  to  regulate  is  solely  in  the  general 
government,  and  it  is  an  essential  part  of  that  regulation  to 
prescribe  the  regular  means  for  accomplishing  the  introduction 
and  incorporation  of  articles  into  and  with  the  mass  of  prop- 
erty in  the  country  or  state.  Brown  v.  Maryland^  12  Wheat. 
448  (6L.  Ed.  678). 

'No  reason  is  perceived  why,  if  Congress  chooses  to  pro- 
vide that  certain  designated  subjects  of  interstate  commerce 
shall  be  governed  by  a  rule  which  divests  them  of  that  char- 
acter at  an  earlier  period  of  time  than  would  otherwise  be  the 
case,  it  is  not  within  its  competency  to  do  so. 

'The  differences  of  opinion  which  have  existed  in  this 
tribunal  in  many  leading  cases  upon  this  subject  have  arisen, 
not  from  a  denial  of  the  power  of  Congress,  when  exercised, 
but  upon  the  question  whether  the  inaction  of  Congress  was 
in  itself  equivalent  to  the  affirmative  interposition  of  a  bar 
to  the  operation  of  an  undisputed  power  possessed  by  the 
states. 

'We  recall  no  decision  giving  color  to  the  idea  that  when 
Congress  acted  its  action  would  be  less  potent  than  when  it 
kept  silent. 

*  The  f  ramers  of  the  Constitution  never  intended  that  the 
legislative  power  of  the  nation  should  find  itself  incapable  of 
disposing  of  a  subject-matter  specifically  committed  to  its 
charge.     The  manner  of  that  disposition  brought  into  de- 
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termination  upon  this  record  involves  no  ground  for  adjudg- 
ing the  act  of  Congress  inoperative  and  void. ' 

That  it  was  not  necessary  for  the  Legislature  to  re- 
enact  our  laws,  see  Brewing  Co.  v.  Stevens,  102  Iowa,  60; 
Tuiile  V.  Polk,  84  Iowa,  12. 

There  is  no  occasion  in  this  case  to  deter- 

9.  Samb:  congres-        .  ,     ^   .  ,        , 

sionai  legisu-     mine  what  is  necessary  to  be  shown  to  make 

tlon :  re-enact- 

mMit  of  8Ute  the  act  of  the  carrier  or  of  the  consignee  crimi- 
nal. No  such  charge  is  made ;  and,  if  it  were, 
enough  appears  in  the  findings  of  fact  made  by  the  trial  court 
to  justify  a  holding  that  the  carrier  was  aiding  or  abetting 
the  purchaser  in  a  violation  of  the  law. 

Many  other  matters  are  discussed,  but  what  has  been 
said  disposes  of  the  case. 

The  trial  court  was  in  error  in  dismissing  the  petition, 
and  its  judgment  and  decree  must  be  reversed,  and  the 
case  remanded  for  a  decree  in  harmony  with  this  opinion. 

Reversed  and  Remanded.     All  the  Justices  concur. 


Gebtbude  Haigh,  Appellee,  v.  WnrrE  Wat  Laundry  Com- 
pany, a  Corporation,  Appellant. 

Fraud:     settlement  for  personal  injury.     The  mere  expression  of 

1  an  erroneous  opinion  concerning  the  recovery  of  one  injured,  if 
honestij  made,  will  not  authorize  the  setting  aside  of  a  settlement 
for  the  injury;  but  if  coupled  with  statements  of  fact  concerning 
the  nature  and  character  of  the  injury  which  were  not  true,  but 
having  a  direct  bearing  upon  the  extent  of  liability  and  likely  to 
induce  a  belief  in  speedy  recovery,  wiU  constitute  ground  for  setting 
aside  the  settlement  and  release. 

Same.    The  positive  assertion  of  a  fact  as  true  when  made  for  the  pur- 

2  pose  of  gaining  an  advantage,  which  is  in  good  faith  relied  on  and 
acted  upon  as  true,  is  as  binding  upon  the  party  making  the  state- 
ment as  though  he  knew  it  to  be  untrue,  and  he  will  not  be  heard 
to  say  that  he  did  not  know  that  it  was  false  at  the  time  he  made  it. 
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Appeal  from  Scott  District   Court. — Hon.   William   Thb- 

OPHiLUS,  Judge. 

Wednesday,  February  18,  1914. 

Action  to  recover  damages  for  personal  injury.  De- 
fendant pleads  settlement.  Plaintiff  replies  alleging  fraud 
in  procuring  settlement.  Demurrer  to  reply.  Demurrer 
overruled.    Defendant  appeals. — Affirmed, 

Ralph  0.  WiUiamson,  for  appellant. 

Ely  &  Bvsh,  for  appellee. 

Qaynor,  J. — This  is  an  action  to  recover  damages  for  a 
personal  injury.  The  plaintiff  claims  in  her  petition  that  on 
the  16th  day  of  October,  1911,  she  was  in  the  employ  of  the 
defendant  in  and  about  its  laundry,  and  while  in  the  exer- 
cise  of  due  care  on  her  part,  her  hand  was  caught  and  burned 
in  an  unguarded  mangle;  that  her  injuries  were  caused  by, 
and  due  to,  the  negligence  of  the  defendant,  in  this,  that  it 
negligently,  and  in  violation  of  the  statute,  maintained  a 
mangle  without  any  guard  of  any  kind  thereon,  and  negli- 
gently failed  to  warn  the  plaintiff  of  the  danger  thereof,  and 
negligently  required  the  plaintiff  to  work  at  said  mangle  while 
the  same  was  unguarded;  that,  by  reason  of  the  injuries  re- 
ceived, she  was  crippled  and  disfigured.  The  defendant,  an- 
swering, said,  among  other  things,  that  on  the  31st  of  October, 
1911,  the  plaintiff  and  defendant  entered  into  a  written  con- 
tract whereby  they  adjusted  and  settled  any  cause  of  action 
which  the  plaintiff  had  by  reason  of  the  matters  complained 
of  in  her  petition;  said  contract  being  in  words  and  figures 
as  follows: 

Whereas,  the  undersigned  was  injured  on  or  about  the 
18th  day  of  October,  1911,  under  circumstances  claimed  to 
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render  White  Way  Laundry  Company  liable  in  damage ;  and 
whereas  said  White  Way  Laundry  Company  denies  liability 
therefor;  and  whereas  both  parties  desire  to  compromise  and 
have  agreed  to  adjust  and  settle  the  matter  for  the  sum  of 
thirty  dollars :  Now  therefore,  in  consideration  of  said  sum, 
the  receipt  of  which  is  hereby  acknowledged,  I,  Gertie  Haigh, 
do  for  myself,  my  heirs,  executors  and  administrators,  hereby 
compromise  said  claim  and  release  and  forever  discharge  said 
White  Way  Laundry  Company  from  any  and  all  liability 
which  has  accrued  or  may  hereafter  accrue  to  myself,  my 
heirs,  executors  and  administrators,  by  reason  of  said  injuries 
or  damages  accruing  therefrom.  Witness  my  hand  and  seal 
at  Davenport,  Iowa,  this  31st  day  of  October,  1911.  Gertie 
Haigh. 

The  plaintiff,  replying  to  this  defense,  states  that  the 
contract  of  release  relied  upon  by  the  defendant  was  ob- 
tained by  misrepresentation  and  by  mistake  as  to  the  material 
facts  of  her  injury,  as  follows : 

That  defendant,  by  its  local  representative,  John  Hynes, 
stated  and  represented  to  plaintiff,  at  and  before  the  making 
of  said  written  release,  that  plaintiff's  injuries  were  trifling; 
that  the  tendons  of  her  hand  were  not  injured ;  that  said  in- 
juries would  not  continue  for  more  than  two  or  three  weeks 
longer;  and  that  plaintiff  would  entirely  recover  therefrom, 
and  her  hand  would  be  as  well  as  ever.  That  plaintiff  relied 
upon  the  truth  of  said  representations  and  representations  to 
the  same  effect  made  by  one  P.  H.  Brand,  who  treated  plaintiff 
as  a  physician  in  the  employment  of  defendant,  and  believed 
said  representations  to  be  true  and  consented  to  execute  a 
written  release  upon  the  faith  of  said  representations,  but 
that  in  truth  and  in  fact  said  representations  were  not  true, 
and  that  the  tendons  of  plaintiff's  hand  were  injured;  that 
her  hand  was  permanently  disabled ;  that  she  did  not  recover 
in  two  or  three  weeks  thereafter,  and  has  never  completely 
recovered  the  use  of  her  hand,  but  was  compelled  to  submit 
to  an  exceedingly  painful  surgical  operation,  including  the 
grafting  of  a  large  patch  of  skin  from  her  body  upon  the 
pakn  of  her  hand  and  the  loosening  of  the  tendons  thereof, 

and  the  repair  of  the  sheath  of  the  tendons,  and  was  obliged 
Vol.  164  Ia.— 10 
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to  submit  to  a  third  surgical  operation  to  relieve  certain 
contractions  and  attachments  of  the  skin  and  flesh  of  the 
fingers  and  hand.  That  by  reason  of  the  misrepresentations 
and  the  mistake  of  the  parties  as  to  material  matters  of  fact 
when  executed,  plaintiff  is  not  bound  thereby.  Wherefore, 
plaintiff  demands  judgment  as  prayed  in  her  original  petition. 

The  defendant  demurred  to  this  reply  on  the  ground  that 
the  allegations  contained  therein  do  not  set  out  such  represen* 
tations  or  mistakes  as  to  material  facts,  which,  if  proven, 
avoid  the  release  pleaded  by  the  defendant.  This  demurrer 
was  overruled,  and,  from  the  ruling  on  the  demurrer,  the  de- 
fendant appeals. 

This  case  presents  but  one  question,  whether  or  not  the 
allegations  of  the  reply  are  sufficient,  in  and  of  themselves, 
to  avoid  the  effect  of  the  release  executed  by  the  plaintiff. 
There  has  been  much  discussion  of  this  question  in  the  books, 
and  the  line  of  demarcation  is  not  clearly  drawn,  and  it  is 
sometimes  difficult  to  distinguish  the  rule  which  affirms  the 
settlement,  and  the  rule  that  avoids  the  settlement,  as  the 
same  has  been  applied  to  the  facts  in  particular  cases.  Lan- 
guage is  intended  to  convey  ideas,  to  be  a  vehicle  of  thought. 
Its  use,  however,  and  the  manner  of  its  use,  does  not  always 
clearly  accomplish  the  purpose  for  which  it  was  intended* 
There  are,  however,  some  general  rules  recognized  and  en- 
forced in  matters  of  this  kind,  and  so  well  settled  that  no 
difficulty  arises,  in  their  application  to  a  given  state  of  facts, 
when  the  fact  conditions  are  made  plain,  by  the  words  used 
in  setting  them  forth.  In  the  pleading  before  us,  there  are 
many  statements  made,  as  a  basis  for  avoiding  the  settlement, 
which,  in  and  of  themselves,  do  not  have  the  effect  contended 
for  them.  They  are  merely  expressions  of  opinion,  as  to  re- 
sults to  be  anticipated  in  the  future,  from  known  and  recog- 
nized conditions.  There  is  no  direct  allegation  that  these  opin- 
ions were  not  honestly  given.    There  is  no  direct  allegation 


Feb.  1914]  Haigh  v.  Laundby  Co.  147 

that  they  were  given  with  the  intent  of  leading  the  plaintiff 
into  the  execution  of  the  release. 

That  the  plaintiff's  hand  was  injured,  and  that  this  was 
manifest  and  known  to  her,  must  be  conceded.  This  independ- 
ent fact  was  as  well  known  to  her  as  to  the  company.    The 

length  of  time  that  would  be  required  to  heal 
ment  for*per-'    was  largely  a  matter  of  speculation,  of  opin- 
ion,  based   upon    conditions   then   existing. 
An  honest  opinion  given  upon  this  matter  could  not  con- 
stitute a  fraud.    The  mere  opinion,  therefore,  as  to  the  time 

* 

when  she  would  recover  from  the  injuries,  standing  alone, 
does  not  have  the  effect  of  avoiding  the  release  relied  upon. 
But  in  this  case  more  than  an  opinion  was  given  to  induce 
settlement.  Substantive  facts  were  stated  as  a  basis  of  the 
opinion,  to  wit,  that  the  injuries  were  trifling;  that  the  ten- 
dons of  the  hand  were  not  injured.  These  are  the  assertions 
of  distinct  facts  which  had  relation  to,  and  direct  bearing 
upon,  the  extent  of  the  defendamt's  liability  to  the  plaintiff; 
statements  which,  if  true,  tended  to  create  in  the  mind  of 
the  plaintiff  the  impression  ''that  she  would  entirely  recover 
therefrom  and  her  hand  would  be  as  well  as  ever." 

A  ''misrepresentation"  is  that  which,  if  accepted,  leads 
the  mind  to  an  apprehension  of  a  condition  other  and  dif- 
ferent from  that  which  exists.  Colloquially,  it  is  under- 
stood to  mean  a  statement  made  to  deceive  or  mislead.  Any 
statement  made  of  a  substantive  fact,  material  to  the  proper 
understanding  and  a  fair  adjustment  of  the  matter  in  hand, 
made  with  intent  to  deceive  or  mislead,  and  thereby  secure 
an  undue  advantage,  involves  the  element  of  fraud,  and  fraud 
vitiates  all  contracts. 

It  must  be  borne  in  mind  that  the  reply  shows  that  these 
statements  were  made  before,  and  at  the  very  time,  the  re- 
lease was  secured.  The  pfirty  making  the  statements  repre- 
sented the  company,  was  there  in  the  interests  of  the  com- 
Xwny.    A  jury  might  well  find  that  it  was  his  purpose  to 


148  Haioh  v.  Laundry  Co.  [164  Iowa 

secure,  for  the  company,  as  favorable  a  settlement  as  pos- 
sible. The  representations,  so  far  as  this  record  shows  (and 
a  jury  might  well  find  it  to  be  a  fact),  were  made  for  the 
purpose  of  securing  such  a  settlement  for  the  company  that 
they  were  made  with  the  intent  to  mislead  the  plaintiff  to  the 
end  that  such  a  settlement  might  be  effected.  The  plaintiff 
says  defendant  misrepresented  the  facts;  that  she  relied  upon 
bis  representations  as  true,  and  a  jury  might  well  find,  from 
these  ultimate  facts,  the  further  fact  that  she  would  not  have 
signed  the  release  had  she  known  them  to  be  untrue.  Some 
courts  have  gone  even  so  far  as  to  hold  that,  a  statement  made 
to  induce  a  settlement,  to  the  effect  that  the  injuries  were  triv- 
ial and  temporary,  when  relied  upon,  may  constitute  such 
fraudulent  conduct  as  will  avoid  the  settlement. 

The  positive  assertion  of  a  material  fact  as  true,  made 
for  the  purpose  of  securing  an  undue  advantage  (when  it 
is  shown  that  the  party  to  whom  the  statement  was  made,  in 

good  faith,  relied  and  acted  upon  it  as  true),  is 
as  binding  upon  the  party  making  it  as  though 
he  knew  it  to  be  untrue.  Or,  in  other  words,  a  party  cannot 
falsely  assert  a  fact  to  be  true  and  induce  another  to  rely 
upon  such  statement  to  his  prejudice,  and  thereafter  hide 
behind  a  claim  that  he  did  not  know  it  was  false  at  the  time 
he  asserted  it.  To  avoid  a  settlement  of  this  kind,  there 
must  be  proof  of  fraud.  Where  a  false  representation  is 
relied  upon  as  constituting  fraud,  it  must  be  shown  to  have 
been  knowingly  made  with  intent  to  mislead,  or  that  the 
party  made  the  statement  as  true  with  no  reasonable  ground 
to  believe  it  to  be  true,  for  the  purpose  of  inducing  the  other 
to  act.  This  question  is  discussed,  and  very  nicely  disposed 
of,  in  Derry  v.  Peek,  14  App.  Cas.  337.  This  is  an  English 
case.  So  in  this  case,  it  is  immaterial  whether  or  not  the 
company,  by  its  agent,  knew  or  did  not  know,  whether  the 
tendons  of  the  plaintiff's  hand  were  in  fact  injured,  for  the 
reason  that  the  defendant,  through  its  agent,  asserted  it  as  a 
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fact  (and  it  was  a  material  fact),  for  the  purpose  (and  there 
could  be  no  other  purpose)  of  inducing  the  plaintiff  to  be- 
lieve it  was  true,  and  that  her  injuries  were  trifling;  that 
she  would  soon  recover;  that  her  damages  were  slight.  The 
immateriality  of  the  knowledge  of  the  defendant  of  the  truth 
or  falsity  of  its  statement  becomes  more  apparent  when  it 
is  shown  that  it  was  deliberately  and  intentionally  made  to 
secure  an  undue  advantage,  and  that  plaintiff  believed  the 
statement  to  be  true,  and,  in  such  belief,  was  led  into  the 
execution  of  the  release  relied  upon.  The  fraud  consists 
in  asserting  that  to  be  true  which  was  not  true;  which  the 
defendant  did  not  know  to  be  true;  made  with  a  wrongful 
purpose,  and  resulting  in  injury  to  the  plaintiff.  See,  also, 
Davis  V.  Central  Land  Co,,  162  Iowa,  269. 

The  case  of  Nason  v.  Railway  Col,  140  Iowa,  534,  relied 
upon  by  the  defendant,  does  not  aid  us  in  the  solution  of 
the  question  here.  In  that  case  it  was  held  that  the  only 
matter  relied  upon  to  avoid  the  release  was  that  the  assur- 
ance given  by  the  doctor  of  an  early  recovery  was  subse- 
quently proven  to  be  incorrect,  that  there  was  no  substantive 
fact  stated  by  the  doctor,  as  to  the  then  condition  of  the  in- 
jured, which  was  untrue,  and  the  plaintiff  himself  said  that 
in  making  the  settlement  he  relied  only  upon  the  represen- 
tation or  predictions  made  by  the  doctor  concerning  an 
early  recovery,  and  his  right' to  avoid  the  release  was  based 
solely  on  the  ground  that  the  doctor  was  mistaken  In  his  prog- 
nosis. The  court  in  that  case,  in  substance,  held  that,  in  the 
absence  of  some  fact  or  circumstance  justifying  the  conclusion 
that  the  statements  were  fraudulently  made  to  deceive,  or  mis- 
lead, the  injured  party  as  to  his  then  real  condition,  and  thus 
aid  the  appellant  in  obtaining  an  advantageous  settlement  with 
him,  the  mere  statement  of  an  opinion,  as  to  the  probable 
future  consequences  to  flow  from  the  injury,  was  not  suffi- 
cient to  avoid  the  effect  of  the  settlement.  It  is  said,  how- 
ever, in  that  case  that :    ''We  must  not  be  understood  as  hold- 
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ing  that  expressions  of  professional  opinion,  by  a  surgeon  in 
the  employment  of  the  party  charged  with  the  responsi- 
bility for  a  personal  injury,  when  made  to  the  injured  per- 
son for  the  purpose  of  inducing  a  settlement  of  his  claim 
for  damages,  may  not  constitute  fraud  and  false  represen- 
tations; but  we  do  hold  that,  to  justify  the  conclusion  of 
fraud,  something  more  must  be  shown  than  that  the  opinion 
or  representation  has  been  proven  incorrect*'' 

The  same  thought  runs  through  Kilmartin  v.  C.  B.  &  Q. 
By.  Co.,  137  Iowa,  64. 

In  Houston  &  T.  C.  B.  Co.  v.  Brown  (Tex.),  69  S.  W. 
651,  a  release  of  damages  for  broken  arm  was  made  by  a 
railroad  employee,  in  reliance  upon  the  statement  of  the 
physician  acting  for  the  railroad  company,  made  for  the  pur- 
pose of  inducing  the  execution  of  the  same,  that  the  bones  of 
the  arm  had  knit  together,  and  that  the  arm  would  be  as 
good  as  ever.  It  was  held  that  the  release  was  not  binding 
upon  the  employee  even  though  the  statement  of  the  physi- 
cian was  made  in  good  faith.  The  court  said:  ''We  cannot 
agree  with  the  contention  of  appellant  that  it  may  escape 
liability  on  the  ground  that  the  representations  and  state- 
ments made  .  .  .  were  a  mere  expression  of  opinion.  It 
was  more  than  an  opinion — ^it  was  the  statement  of  a  fact. 
.  .  .  It  is  true  this  statement  may  have  been  predicated 
upon  his  opinion  as  a  medical  expert,  but  the  opinion  is 
based  upon  facts  of  which  he  possessed  knowledge.  The 
fact  that  the  statement  made  .  .  .  was  not  intention- 
ally false  does  not  affect  the  right  of  the  appellee  to  have 
the  release  set  aside  if  he  was  misled  by  the  statement,  and 
executed  the  release,  believing  the  statement  to  be  true.  In 
such  case,  innocent  misrepresentation  may  as  well  be  the 
basis  of  relief  as  where  such  statements  were  intentionally 
false." 

In  disposing  of  this  case,  we  must  take  the  allegation  of 
the  reply  as  true,  and  therein  we  find  statements,  made  by 
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the  defendant,  of  fact  material  to  be  considered  in  the  proper 
adjustment  of  defendant's  liability  to  the  plaintiff.  These 
statements  are  alleged  to  be  untrue,  and  that  the  plaintiff 
relied  upon  the  statements  as  being  true,  and  therein  lies  the 
gravamen  of  the  complaint  in  the  reply,  and  we  think,  there- 
fore, the  demurrer  was  properly  overruled,  and  the  cause  is 
affirmed. — Affirmed. 

Ladd,  C.  J.,  and  Deemeb  and  Withrow,  JJ.,  concur. 


Beeves  &  Company,  Appellant,  v.  R.  R.  Younglove  and 

B.  K.  Younglove,  Appellees. 

Sales:    bbsagh  of  wabbantt:     evidence.     Plaintiff  sold  defendants 

1  a  gang  plow  under  a  warrantj  that  with  proper  management  it 
would  do  as  good  work  as  any  other  plow  of  like  size  and  capacity 
made  for  the  same  purpose.  On  an  issue  of  breach  of  the  warranty 
defendants  showed  the  inferior  kind  and  quality  of  the  work  don6. 
and  the  amount  of  ground  a  plow  of  the  size  of  the  one  in  con- 
troversy would  plow  in  a  day  or  an  hour  when  in  good  working 
order.  Heldt  that  there  was  no  apparent  prejudice  in  permitting 
defendants  to  show  that  while  plaintiffs'  agent  was  present  trying 
to  fulfill  the  warranty  defendant  plowed  an  equal  amount  of  ground 
with  a  plow  of  less  capacity. 

Same.    It  was  also  competent  for  defendants  to  show  in  support  of 

2  their  claim  that  the  plow  would  not  do  good  work  with  the  best 
practical  handling;  that  land  owners  employed  by  them  refused  to 
allow  them  to  complete  their  work  because  of  its  inferior  character ; 
as  bearing  upon  the  reasonableness  of  their  contention,  and  the 
right  to'  rescind. 

Bzamination  of  witnesses:     discrj^ion.  Whether  a  party  may  abandon 

3  the  cross-examination  of  a  witness  of  the  opposing  party  and  proceed 
to  examine  him  as  his  own  witness  is  a  matter  wholly  discretionary 
with  the  court. 

Appeal:     law  of  the  case.    The  ruling  upon  ^  former  appeal  that  the 

4  evidence  of  waiver  of  a  provision  of  the  contract  of  sale  was  suf- 
ficient to  take  that  question  to  the  jury,  constitutes  the  law  of  the 
case  on  a  retrial  on  substantially  the  same  evidence. 
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Sales:  breach  of  wabranty:  duty  to  ebtubn:  waiver.  Where  de- 
5  fendants,  in  an  attempt  to  make  the  plow  in  question  comply  with 
the  warranty,  changed  the  mold  boards  to  reduce  the  friction,  and 
upon  their  failure  to  make  it  work  plaintiff's  agent  also  made  an 
unsuccessful  attempt  to  make  it  work  while  in  its  changed  condi- 
tion, the  removal  of  the  mold  boards,  which  could  easily  be  replaced 
and  to  which  no  objection  was  made,  was  not  such  an  alteration  of  the 
plow  as  to  relieve  the  agent's  statement  that  he  did  not  care  what 
was  done  with  the  plow  and  that  it  belonged  to  defendants  and  they 
would  have  to  pay  for  it,  of  its  effect  as  a  waiver  of  the  contract 
provision  to  return  it  to  the  railway  station  in  case  it  could  not 
be  made  to  work  properly. 

Appeal  from  Woodbury  District  Court. — Hon.  J.  P.  Oliver, 

Judge. 

Wednesday,  February  18,  1914. 

Action  at  law  upon  promissory  notes  given  for  the  pur- 
chase price  of  a  steam  gang  plow.  Defendants  pleaded 
breach  of  the  warranty  made  by  the  plaintiff  and  a  rescis- 
sion of  the  contract  of  purchase.  They  also  set  up  a  coun- 
terclaim for  damages.  There  was  a  verdict  for  defendants 
and  for  a  recovery  on  their  counterclaim.  Plaintiff  appeals. 
^^Ajfirmed. 

Skull,  Sammis  cfe  StUwell,  W.  R.  Baxter,  and  John 
A.  Oarver,  for  appellant. 

W.  O,  Sears,  and  B,  A.  Ooodspeed,  for  appellees. 

Weaver,  J. — It  is  conceded  that  defendants  gave  the 
notes  in  suit  for  the  purchase  price  of  a  steam  plow,  that 
the  plow  was  sold  to  the  defendants  for  use  by  them  in  Sas- 
katchewan, Canada,  and  that  such  sale  was  accompanied  by 
a  written  contract  of  warranty.  It  is  the  claim  of  the  de- 
fendants that  upon  delivery  and  trial  of  the  plow  it  failed 
to  do  good  work,  that  on  notice  of  that  fact  plaintiff  sent  to 
them  its  agents,  who  endeavored  to  adjust  it  and  make  it  per- 
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form  as  warranted,  but  failed  so  to  do,  and  that  thereupon 
they  tendered  a  return  of  the  plow,  which  was  refused.  They 
further  aver  that  they  have  ever  since  held  such  plow  subject 
to  plaintiff's  order  and  have  been  and  are  still  ready  to  re- 
turn it.  They  further  allege  that  they  paid  the  freight  and 
customhouse  charges  on  the  plow  and  ask  to  recover  from 
plaintiff  the  expenses  so  incurred.  The  issues  have  been 
twice  tried.  Upon  the  first  trial  the  court  directed  a  ver- 
dict for  the  plaintiff,  but  on  appeal  to  this  court  the  judg- 
ment so  rendered  was  reversed.  Beeves  v,  Younglove,  148 
Iowa,  699.  We  there  held  that,  notwithstanding  the  require- 
ments of  the  contract  as  to  the  time  and  manner  of  giving 
notice  of  the  failure  of  the  plow  to  work,  strictness  of  com- 
pliance therewith  would  be  considered  waived  if,  to  such 
notice  as  was  in  fact  given,  plaintiff  responded  and  under- 
took to  remedy  the  alleged  defects  in  the  implement;  and 
that  the  announcement  by  plaintiff's  agent  that  a  return  of 
the  plow  would  not  be  accepted  was  a  sufficient  waiver  of  the 
necessity  of  a  formal  tender  of  such  return.  It  was  further 
held  that,  if  defendants  succeeded  in  establishing  the  alleged 
breach  of  warranty  and  their  rescission  of  the  contract,  they 
would  be  entitled  to  recover  upon  their  counterclaim  for 
freight  and  charges  paid.  The  cause  has  since  been  retried 
and  the  issues  found  in  favor  of  the  defendants.  For  a  re- 
versal of  the  judgment  below  appellants  rely  on  two  propo- 
sitions— ^that  there  was  error  in  certain  rulings  of  the  court 
upon  matters  of  evidence,  and  that  the  evidence  is  insuffi- 
cient to  sustain  a  finding  of  a  waiver  of  the  return  of  the 
plow. 

I.  The  point  of  the  exceptions  taken  by  appellant  will 
be  more  readily  understood  by  reference  to  the  written  war- 
ranty, which  is  in  the  following  form: 

The  machinery  furnished  on  this  order  is  warranted  to 
be  made  of  good  material,  well  constructed,  and  with  proper 
use  and  management  to  do  as  good  work  as  any  other  of  the 
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same  size  and  rated  capacity,  made  for  the  same  purpose.  If 
inside  of  six  (6)  days  from  the  day  of  its  first  use  it  shall 
fail  in  any  respect  to  fill  this  warranty,  written  notice  shall 
be  given  .immediately  by  the  purchaser  to  the  vendor  at  its 
home  office,  Columbus,  Ind.,  and  written  notice  also  to  the 
local  agent  through  whom  the  same  was  received,  stating  par- 
ticularly what  parts  and  wherein  it  fails  to  fill  the  warranty, 
and  a  reasonable  time  allowed  the  vendor  to  get  to  the  machine 
with  skilled  workmen  and  remedy  the  defects,  if  any  there 
be  (if  it  be  of  such  a  nature  that  a  remedy  cannot  be  sug- 
gested by  letter),  the  purchaser  to  render  all  necessary  and 
friendly  assistance  and  co-operate  in  making  the  machinery 
a  practical  success.  If  any  part  of  the  machinery  cannot  be 
made  to  fill  the  warranty,  that  part  which  fails  shall  be 
returned  immediately  by  the  purchaser  to  the  place  where  it 
was  received,  with  the  option  in  the  vendor  either  to  furnish 
another  machine,  or  part,  in  place  of  the  machine  or  part  so 
returned,  or  return  the  money  and  notes  which  shall  have 
been  given  for  the  same,  and  thereby  rescind  the  contract 
pro  tanto,  or  in  whole,  as  the  case  may  be,  and  be  released 
from  any  further  liability  whatever  herein. 

In  view  of  the  holding  by  this  court  on  the  former  ap- 
peal, it  cannot  well  be  denied  that  as  to  the  alleged  breach 
of  this  warranty  and  the  sufficiency  of  the  notice  thereof  to 

the  plaintiff  the  defendants  made  a  case  which 
■  of  warranty :      entitled  them  to  go  to  the  jury.    Indeed,  we 

do  not  understand  counsel  as  contesting  that 
proposition,  but  it  is  said  that  certain  testimony  relating  to 
the  work  of  the  plow  was  erroneously  admitted  to  the  appel- 
lant's prejudice.  After  showing  the  inferior  kind  and  quality 
of  work  done  by  this  plow,  testimony  was  admitted  without 
objection  that  with  a  gang  plow  of  the  size  of  the  one  in  con- 
troversy and  working  in  good  order  twenty  to  thirty  acres  was 
a  good  average  day's  work,  or  from  two  to  two  and  a  half 
acres  per  hour.  It  was  also  shown  without  objection  that 
about  the  time  of  the  agent's  visit  defendants  used  another 
plow  pulled  by  the  same  engine  and  using  eight  to  ten  bot- 
toms, a  capacity  which  was  less  than  that  of  the  plow  in  con- 
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troversy.  This  was  followed  by  the  question,  *'How  many 
acres  did  you  plow  with  that?**  To  this  plaintiff  objected  as 
being  incompetent  and  irrelevant,  but  the  witness  was  allowed 
to  answer  that  it  plowed  from  two  to  two  and  one-fourth  acres 
per  hour.  On  this  ruling  error  is  assigned.  We  find  nothing 
in  it  of  which  plaintiff  can  complain.  One  of  the  terms  of 
the  warranty  was  that  the  plow  would  do  as  good  work  as 
any  other  of  the  same  size  and  rated  capacity.  Having 
adopted  this  as  one  of  its  standards  of  excellence,  there  is  no 
apparent  prejudice  in  comparing  its  work  with  another  of  less 
capacity;  but,  whether  strictly  admissible  or  not,  the  testis 
mony  is  not  of  an  importance  or  character  which  would  justify 
us  in  ordering  another  trial  because  of  such  ruling. 

One  of  the  defendants  was  also  allowed  to  testify  that  at 
the  time  of  testing  the  implement  they  were  doing  a  job  for 
one  Farrer,  who  objected  to  the  quality  of  the  work  so  per- 
formed, and  refused  to  permit  them  to  pro- 
ceed. If,  as  defendants  claimed,  the  plow, 
with  the  best  practical  handling,  would  not  do  good  work, 
and  its  defects  were  of  such  character  that  landowners  employ- 
ing them  refused  to  allow  them  to  complete  their  jobs,  we 
thini  the  fact  is  not  without  bearing  upon  the  reasonableness 
of  their  complaints  to  the  plaintiff  and  their  right  to  rescind 
the  purchase.  Moreover,  it  is  so  intimately  connected  with 
their  claim  to  have  made  a  fair  trial  of  the  plow  and  of  the 
work  which  it  could  be  made  to  perform,  it  may  well  be 
treated  as  res  gestce  and  proper  matter  for  consideration  by 
the  jury. 

On  cross-examination  of  this  witness  counsel  for  appel- 
lant sought  to  draw  out  something  in  regard  to  another  im- 
plement, spoken  of  as  the  Cockshutt  plow,  which  defendants 

purchased  about  tliat  time.    Objection  being 
or  wiTNBssBs :    raised,  counsel  responded,  **For  the  purpose 

discretion.  /  i'  >  f     t- 

of  this  question  we  will  make  him  our  own 
witness,"  and  then  proceeded  to  ask  him  whether  he  had 
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not  at  that  time  contracted  for  another  plow  of  the  same 
general  kind  and  character  as  the  Reeves  plow.  This  was 
ruled  out  on  defendant's  objection,  and  here,  also,  error  is 
assigned.  Whether  a  party  shall  be  permitted  to  abandon 
the  cross-examination  of  a  witness  for  the  opposing  party  and 
proceed  to  examine  him  as  his  own  witness  is  a  matter  wholly 
within  the  discretion  of  the  trial  court. 

Being  denied  the  right  so  to  do,  it  was  still  open  to  appel- 
lant to  call  the  witness  in  rebuttal  or  prove  the  fact,  so  far  as  it 
was  material,  by  any  other  witnesses  after  the  defendants 
had  rested. 

Without  further  discussion  of  the  ruling  upon  evidence, 
we  may  say  they  are  of  the  same  general  character  as  those 
which  we  have  specially  mentioned,  and  after  full  examination 
none  of  them  appear  to  involve  any  reversible  error. 

II.  Is  the  evidence  sufficient  to  justify  a  finding  that 
plaintiff  waived  a  return  of  the  plow  ? 

We  are  of  the  opinion  that  the  ruling  by  this  court  upon 
the  former  appeal  requires  us  to  answer  that  question  in  the 
affirmative.    In  disposing  of  that  appeal  we  called  attention 

4    APPEAL  •  law  of  ^^  *^®  testimony  of  the  defendants  to  the 
the  case.  effect  that,  when  plaintiff's  agent  had  failed 

to  make  the  plow  work  properly  and  was  about  to  leave  the 
premises,  defendants  said  to  him  they  were  not  satisfied  with 
it,  and  asked  him  what  they  should  do  with  it,  to  which  ques- 
tion the  agent  replied  he  did  not  care  what  they  did  with  the 
plow,  and  that  it  belonged  to  the  defendants,  and  that  they 
would  have  to  pay  for  it.  This  showing  we  expressly  held 
was  sufficient  to  carry  to  the  jury  the  question  whether  plain- 
tiff had  not  waived  that  part  of  the  contract  which  required 
defendants  to  return  the  plow  to  the  railway  station  where  it 
was  received. 

The  testimony  on  the  second  trial  with  respect  to  the 
conversation  mentioned  and  the  statement  of  the  agent  that 
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he  did  not  care  what  was  done  with  the  plow,  that  it  was 
^    „         ^      ^    defendant's  property,  and  that  they  would 

o .  0AL88 :  DreacD 

dity*toreSrii •    ^^^^  *^  P^^  ^^^  ^*'  ^  substantially  a  repeti- 
^**^®'-  tion  of  that  given  on  the  first  trial,  and  the 

holding  with  reference  thereto  must  be  considered  the  law  of 
the  case  as  it  relates  to  this  proposition.  Counsel  conceive, 
however,  that  the  effect  of  this  rule  is  avoided  because  it  now 
appears  that,  when  the  agent  visited  defendants  the  last  time, 
they  had  taken  the  mold  boards  from  a  part  of  the  plows  in 
the  gang  and  substituted  others.  The  mold  boards  furnished 
with  the  plow  were  of  solid  steel,  while  the  others  were  made 
of  rods  and  were  being  used  in  the  hope  that  the  friction  in 
pulling  the  instrument  through  the  ground  might  thereby 
be  lessened.  It  is  said  in  argument  that  defendants  had  dis- 
mantled or  changed  the  plow  and  that  the  implement  they 
proposed  to  return  was  not  the  one  delivered  to  them.  But 
it  appears  that  the  mold  boards  were  attached  to  the  plow  by 
removable  bolts,  and,  having  been  removed,  could  be  readily 
replaced.  They  were  in  the  immediate  vicinity  when  the 
offer  to  return  was  made,  and  their  replacement  could  have 
been  accomplished  with  slight  effort.  The  agent  had  been 
testing  the  plow  with  the  substituted  parts  without  objection. 
When  asked  about  the  return,  he  made  no  objection  on  ac- 
count of  the  condition  of  the  plow,  but  depended  upon  his 
own  conclusion  or  belief  that  it  complied  with  the  warranty 
and  that  defendants  were  therefore  bound  to  keep  and  pay 
for  it.  If  in  reply  he  had  said  no  more  than  that  plaintiff 
would  expect  them  to  comply  with  their  contract,  or  had 
objected  that  the  plow  was  not  in  the  condition  in  which  it 
was  sold,  there  might  be  room  for  argument  in  support  of  the 
contention  now  made.  Had  he  not  refused  to  consider  the 
question  of  a  return  and  had  told  the  defendants  to  haul 
the  plow  to  the  station,  it  is  fair  to  presume  that  they  would 
have  put  it  in  the  shape  in  which  they  received  it.  The  plea 
made  in  avoidance  of  the  waiver  is  quite  evidently  an  after- 
thought, and  we  think  it  lacks  merit.    At  the  very  most  which 
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can  be  claimed  for  it,  it  is  not  sufficient  to  enable  the  trial 
court  or  this  court  to  dispose  of  the  alleged  waiver  as  a  matter 
of  law. 

There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment appealed  from  iq  Affirmed, 

Ladd,  C.  J.,  and  Evans  and  Preston,  J  J.,  concur. 


Hugo  C.  Vogt,  Administrator  of  the  Estate  of  John  McPeck, 
Deceased,  Appellee,  v.  The  Chicago,  Rock  Island  and 
Pacific  Railway  Company,  Appellant. 

Appeal:     reviewable  assignments  of  ebrob.    The  appellate  court  will 

1  not  pass  upon  assignments  of  error  in  a  law  action,  upon  which 
the  trial  court  has  not  had  an  opportunity  to  rule. 

Same:     direction  of  verdict:     waiver  of  motion:     sufficiency  of 

2  evidence:  review.  By  the  introduction  of  evidence  after  a  mo- 
tion for  a  directed  verdict  at  the  close  of  plaintiff's  case  for  in- 
sufficiency of  the  evidence,  the  defendant  waives  any  error  in  the 
ruling  upon  the  motion:  and  unless  the  question  is  again  prop- 
erly raised  during  the  trial  the  sufficiency  of  the  evidence  to  support 
the  verdict  will  not  be  reviewed  on  appeal. 

Appeal  from  Scott  District  Court. — Hon.   A.  P.   Barker, 

Judge. 

Wednesday,  February  18,  1914. 

Action  for  damages  for  personal  injury  resulting  from 
negligence.  From  a  verdict  and  judgment  for  plaintiff,  the 
defendant  appeals. — Dismissed, 

Cook  &  Balluff,  F,  W.  Sargent,  and  Roht.  J,  Bannister, 
for  appellant. 

Henry  H,  Jedens,  Frank  Cooper,  and  Bollinger  &  Block, 
for  appellee. 
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WiTHROw,  J. — Defendant  brings  this  appeal  from  a 
judgment  against  it  on  a  verdict  in  an  action  for  personal  in- 
juries, based  upon  negligence. 

The  assignments  of  error  are  seven  in  number,  the  first 
four  relating  to  instructions  submitting  to  the  jury  the  ques- 
tion of  negligence,  the  next  two  upon  the  question  of  con- 
tributory negligence,  and  the  last  one  in  submitting  the 
question  of  defendant's  negligence  and  the  plaintiff's  freedom 
from  contributory  negligence. 

It  is  the  claim  of  the  appellant  that  the  evidence  was  in- 
sufficient to  support  a  finding  of  negligence  and  freedom  from 
contributory  negligence.  These  questions  and  no  others  are 
covered  by  the  assignments  of  error. 

On  the  part  of  the  appellee  it  is  claimed  that  the  record 
is  such  that  the  appellant  has  not  the  right  to  a  review  of 
these  question  on  this  appeal. 

Upon  the  conclusion  of  plaintiff's  evidence  in  chief,  the 
defendant  moved  for  a  directed  verdict,  urging  that  there 
was  no  showing  of  negligence  on  its  part,  and  also  that  it 
affirmatively  appeared  that  the  plaintiff  at  the  time  of  the 
accident  was  not  exercising  due  care.  The  motion  was  over- 
ruled, and  defendant  excepted.  Following  this,  evidence  on 
the  part  of  the  defendant  was  presented,  upon  the  conclusion 
of  which  the  court  instructed  the  jury,  the  defendant  except- 
ing to  all  instructions,  and  verdict  was  later  returned.  No 
motion  or  exception  challenging  the  sufficiency  of  the  evi- 
dence to  warrant  a  verdict  against  the  defendant  was  pre- 
sented at  the  close  of  all  the  evidence,  nor  was  there  any 
motion  for  a  new  trial. 

I.  It  is  the  claim  of  the  appellee  that  this  court  can  only 
review  on  appeal  those  questions  which  were  presented  to  the 
trial  court,  and  which  were  ruled  upon  by  it  and  excepted  to. 

The  right  of  this  court  in  considering  appeals 
able  assW        in  actions  at  law  is  to  pass  upon  the  questions 

of  error  only ;  and  it  has  been  held  under  the 
statute  in  many  cases,  and  never  to  the  contrary,  that  it  will 
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not  consider  as  allegations  of  error  matters  upon  which  the  trial 
court  had  not  first  had  the  opportunity  to  rule.  Code,  section 
4105 ;  Smith  v.  Warren  Co,,  49  Iowa,  336 ;  Ash  v.  Scott,  76 
Iowa,  27;  Reynolds  v.  Insurance  Co.,  80  Iowa,  563. 

In  Shulte  v.  Railway ,  124  Iowa,  191,  this  court  held  that 
a  question  as  to  the  sufSciency  of  the  evidence  to  support  a 
verdict  must  be  presented  to  the  trial  court  on  a  motion  for 
new  trial,  and  cannot  be  first  raised  in  the  Appellate  Court. 
In  noticing  this  case  counsel  for  appellant  urges  that  under 
the  rules  of  practice  which  governed  at  the  time  of  the  trial 
of  this  cause  in  the  lower  court,  by  preserving  exceptions  to 
the  instructions  when  given,  the  record  was  sufiSciently  made 
to  give  to  it  the  right  to  have  considered  on  appeal  errors  in  the 
instructions  thus  excepted  to,  and  this  without  presenting  a 
motion  for  a  new  trial,  citing  Scott  v,  C,  R.  I,  <fe  P.  Ry,,  160 
Iowa,  306.  The  rule  as  there  generally  stated  is  correct ;  but 
included  in  it  is  the  necessary  provision  that  the  trial  court 
must  first  have  passed  upon  the  question  presented.  In  the 
cited  case  is  used  this  language:  ''That  any  matter  passed 
upon  by  the  trial  court  during  the  trial,  properly  excepted  to, 
may  be  reviewed  by  this  court,  without  motion  for  a  new 
trial."  The  question  arising  in  that  case,  and  in  the  cases 
cited  by  appellant  in  support  of  the  rule  as  claimed  by  it, 
related  not  to  a  state  of  the  record  involving  the  question  of 
its  sufficiency  to  sustain  a  verdict,  but  to 'matters  arising  upon 
the  trial  where  rulings  had  been  made  and  exceptions  pre- 
served. 

In  the  present  case  the  criticized  instructions  relate  only 

to  the  propositions  of  negligence  and  contributory  negligence. 

It  was  the  duty  of  the  trial  court  in  submitting  the  case  to 

2    Same  •  direc-      Present  such  questions  fully  to  the  jury,  and 

w2?v«  Jf  mo* '  it  did  so.    There  had  been  no  chaUenge  of  its 

of*^vidence1"*^^  right  Or  duty  to  submit  the  questions  of  fact 

for  a  finding,  save  in  the  motion  to  direct  a 
verdict  made  by  the  appellant  at  the  dose  of  the  plaintiflf's 
evidence.     By  proceeding  to  introduce  evidence  in  defense 
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after  an  adverse  ruling  on  the  motion  to  direct  a  verdict,  the 
error,  if  any,  was  waived.  The  question  was  not  again  raised 
during  the  trial;  and  it  cannot  be  held  that  the  trial  court 
committed  error  in  not  directing  a  verdict  for  the  defendant 
on  its  own  motion  without  being  requested  to  so  do. 

4 

Clearly  then  it  must  be  held  that  the  question  of  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict  cannot  be 
considered  upon  this  appeal,  unless  it  shall  be  that  the  manner 
in  which  it  is  raised — by  a  challenge  of  the  instructions — ^place 
it  outside  of  the  rule.  But  we  are  of  opinion  that  it  does  not 
do  so.  Did  the  criticized  instructions  relate  to  matters  not 
covering  the  whole  fact  record,  but  to  questions  properly  raised 
and  ruled  upon  during  the  trial,  a  different  question  would 
arise ;  but,  when  they  relate  only  to  the  sufficiency  of  the  facts 
to  warrant  a  verdict,  and  no  other  basis  can  be  found  upon 
which  to  criticize  the  instructions  which  were  given,  we  are 
clear  that,  before  this  court  can  consider  such  alleged  errors 
on  appeal,  it  must  appear  that  the  trial  court,  by  motion  or 
otherwise,  was  called  upon  to  consider  that  question.  This 
the  record  fails  to  show. 

The  appeal  is  dismissed. 

Ladd,  C.  J.,  and  Deemer,  Evans,  Preston,  Weaver,  and 
Gatnor,  JJ.,  concur. 


Q.  W.  Van  Laninoham,  Appellee,  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  Appellant. 

Aasigiimeiit  of  wages:  frioritt.  A  railway  company  may  reqaire  of 
an  employee,  as  a  condition  precedent  to  his  emplojrment,  that  he 
shall  provide  himself  with  a  watch  of  the  standard  fixed  by  its 
chief  inspector;  and  it  may  provide  for  an  assignment  of  his  wages 
to  be  earned  in  the  future  with  which  to  pay  for  the  same,  if  neces- 
sary, and  such  assignment  will  be  valid  although  not  signed  by 
his  wife:  so  that  an  accepted  assignment  of  that  character,  though 
not  signed  by  the  wife,  wiU  take  precedence  over  subsequent  as- 
signments, acknowledged  by  both  the  employee  and  his  wife. 
Vol.  164  U.— 11 
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Appeal  from  Dallas  District  Court. — Hon.  W.  H.  Pahey, 

Judge. 

WEajNESDAY,  February  18,  1914. 

Appeal  by  defendant  from  a  judgment  holding  it  liable 
as  garnishee  upon  an  assignment  of  wages  of  an  employee. 
— Reversed. 

H.  O.  Biddings,  and  Cook,  Hughes  (&  Sutherland,  for 
appellant 

WUUam  H,  Winegar,  for  appellee. 

WiTHROW,  J.— On  June  15,  1912,  one  A.  A.  Smith,  a 
married  man,  entered  the  employ  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  as  brakeman,  the  contract  of 
employment  being  in  writing.  At  the  time  of  his  employ- 
ment he  was  informed  by  the  employing  officer  of  the  railway 
company  of  a  rule  requiring  that  employees  should  have  and 
carry  a  watch  of  the  standard  fixed  by  the  chief  inspector. 
It  is  also  shown  to  be  a  rule  and  practice  of  the  company  that 
when  an  employee  has  not  a  standard  watch,  and  is  compelled 
to  buy  one,  and  is  without  means  with  which  to  make  the  pur- 
chase, that  the  company  protects  the  seller,  and  from  the 
wages  earned  by  the  employee,  upon  notice  of  such  sale  and 
assignment  of  wages  to  meet  the  purchase,  pays  the  obligation 
thus  incurred ;  and  this  practice  is  based  upon  an  agreement 
between  the  railway  company  and  the  seller  that  such  will  be 
done.  July  30th,  following  his  employment,  in  the  pur- 
chase of  a  standard  watch  by  the  employee  Smith,  he  ex- 
ecuted and  delivered  to  A.  M.  Church,  from  whom  it  was 
bought,  an  assignment  of  his  wages  in  the  total  amount  of 
$47,  payable  in  installments,  the  first,  for  $11,  being  payable 
August  25th,  and  three  other  instaUments  of  $12  each  being 
payable  monthly,  on  the  25th  day  of  the  following  months. 
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This  order  was  filed  in  the  office  of  the  superintendent  of  the 
railway  company  at  Marion,  Iowa,  Au^st  1,  1912.  On  the 
5th  day  of  August  Smith  executed  an  order  for  board  in  the 
sum  of  $5.50,  and  on  August  16th  another  one  for  like  amount 
and  for  the  same  purposes.  The  board  orders  and  watch  or- 
der were  presented  to  and  accepted  by  the  railway  company 
before  the  presentation  to  it  of  the  assignments  upon  which 
the  garnishment  proceedings  in  this  case  were  based.  On 
July  15th,  Smith,  with  his  wife,  assigned  to  Van  Laningham, 
appellee  herein,  ''all  our  wages  earned  and  to  be  earned,  due 
and  to  become  due  to  us  or  either  of  us  from  the  C,  M.  &  St. 
P.  By.,  for  the  term  of  three  years."  The  assignment  recited 
that  it  was  for  a  valuable  consideration,  and  as  security  for 
any  additional  loans  made  by  him  to  the  assignors  or  either 
of  them,  during  three  years.  The  assignors  represented  that 
there  were  no  watch  orders  or  other  claims  or  liens  against 
said  wages.  This  assignment  was  duly  acknowledged,  and 
a. copy  of  it  was  filed  with  one  of  the  clerks  of  the  agent  at 
the  Milwaukee  depot  on  August  19th.  At  the  time  of  the 
assignment  Smith  was  indebted  to  Van  Laningham  on  two 
notes  amounting  to  $14.30.  It  appears  in  the  record  that  at 
the  time  of  the  trial  Smith  was  no  longer  in  the  employ  of 
the  railway  company,  and  that  the  watch  had  not  been  re- 
turned. Smith  having  failed  to  pay  the  indebtedness,  and  the 
railway  company  having  refused  to  honor  the  assignment  to 
Van  Laningham,  the  latter  commenced  suit  in  justice  court 
by  way  of  garnishment.  Upon  the  trial  it  appeared  without 
contradiction  that  the  only  indebtedness  from  the  railway 
company  to  Smith  was  the  sum  of  $56.66  earned  by  the  latter 
during  the  month  of  August,  1912.  The  issues  presented  in 
justice  court  were  as  we  have  stated  them  here.  Upon  hear- 
ing, judgment  was  rendered  against  the  railway  company  for 
the  amount  of  Van  Laningham 's  claim,  with  costs.  The  cause 
was  taken  by  writ  of  error  to  the  district  court,  where  upon 
trial  the  writ  was  dismissed,  the  court  holding  that  the  judg- 
ment entered  by  the  justice  of  the  peace  was  right,  although 
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in  reaching  it  no  allowance  had  been  made  for  the  board  or- 
ders, which  the  district  court  held  should  have  been  deducted 
under  the  rule  of  Steltzer  v.  C,  M.,&  St.  P.  By,,  156  Iowa,  1. 
But  after  deducting  suoh  amounts,  there  yet  remaining  in  the 
hands  of  the  defendant  railway  company  an  amount  sufScient 
to  meet  the  assignment,  the  district  court  held  that  the  judg- 
ment was  warranted,  and  dismissed  the  writ  of  error,  holding 
the  board  orders,  but  not  the  watch  order,  to  be  proper  off- 
sets. From  this  ruling  and  judgment  the  railway  company 
appeals. 

II.  Of  the  questions  raised  by  this  appeal  we  consider 
first  that  which  relates  to  the  effect  of  the  watch  order  as  an 
assignment.  It  is  the  claim  of  the  appellee  that  it  was  an 
assignment  of  his  wages  by  Smith,  and  that  such  was  of  no 
validity  because  not  signed  and  acknowledged  by  his  wife  as 
required  by  section  3047,  Code  Supplement.  Upon  the  trial 
it  was  conceded  that  at  the  time  of  the  employment  of  Smith 
he  was  instructed  to  procure  a  standard  watch,  such  as  was 
required  by  the  rules  of  the  company,  and  that  he  might  ex- 
ecute a  watch  order  to  a  watch  inspector  of  the  company  in 
payment  for  such. 

In  Steltzer  v,  C,  M,  cfc  St,  P.  By,,  supra,  a  case  where  the 
effect  of  board  orders  was  considered,,  although  it  does  not 
appear  that  the  employee  was  married,  this  court  passed  as 
not  necessary  to  be  then  determined  the  question  whether 
such  orders  or  contract  should  be  designated  as  assignments, 
or  as  contracts  under  which  the  defendant  had  the  right  to 
pay  the  debts  of  the  employee.  We  go  directly  to  the  question 
stated.  It  is  not  an  unreasonable  rule  that  a  railway  company 
may  require  of  its  employees  those  things  which  tend  to  the 
safety  of  its  property  and  of  its  passengers.  It  may  require  as 
a  condition  of  the  employment  that  its  servant  shall  provide 
himself  with  that  which  is  an  aid  in  securing  such  safety; 
and  it  may  obligate  itself  and  be  bound  by  such  obligation  to 
pay  for  that  which  is  furnished  to  the  employee  for  such  pur- 
pose, securing  itself  in  proper  way  for  the  indebtedness  thus 
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incurred,  when  the  legal  title  to  that  which  is  thus  secured  by 
the  employee  is  in  him. 

The  object  of  the  statute  relied  upon  by  the  appellee  is 
to  protect  the  wife  of  the  employee  against  dissipation  of  his 
wkges  for  purposes  other  than  first  for  family  support.  But 
the  right  of  the  employee  Smith,  to  earn  wages  as  a  servant 
of  the  railway  company,  in  the  first  instance  depended  upon 
his  agreement  to  comply  with  its  rules,  among  which  was  that 
as  to  furnishing  himself  with  a  watch.  The  promise  and 
obligation  to  procure  the  watch  was  a  part  of  the  consideration 
of  his  employment,  and,  having  assigned  his  wages  to  meet 
the  indebtedness  incurred  in  furnishing  that  consideration, 
other  unaccepted  claims  against  the  pledged  fund,  even  though 
based  upon  an  assignment  under  the  statute,  had  not  the  right 
to  priority  against  it.  The  compliance  with  such  rule  may 
well  be  considered  and  treated  as  that  which  entered  into  the 
equipment  of  the  company  in  the  discharge  of  its  service  to 
the  public,  and  we  are  of  opinion  that  an  order  against  wages 
to  meet  that  particular  purchase  or  indebtedness,  accepted 
in  payment  of  it  by  the  employer  so  inhered  in  the  contract 
of  employment  as  to  be  a  part  of  it;  and  to  the  extent  that 
his  earnings  may  be  needed  to  meet  it  the  exemption  right 
cannot  be  claimed  by  the  wife  or  by  those  claiming  under 
assignment  by  her  and  her  husband.  The  question  is  not  un- 
like in  principle  to  that  arising  under  a  claim  for  a  purchase- 
money  lien.  "^ 

III.  The  record  shows  without  dispute  that  as  between 
the  claims  of  the  appellee  based  upon  the  assignment  of  hus- 
band and  wife,  and  the  accepted  watch  order,  the  latter  was 
prior  in  point  of  time ;  and  as  we  hold  the  signature  and  ac- 
knowledgment of  the  wife  was  not  necessary  to  give  validity 
to  the  watch  order,  it  must  be  held  to  have  precedence  over  the 
assignment  of  the  appellee.  The  right  of  Smith  to  his  wages 
had  been  reduced  to  that  extent,  and  his  assignee,  the  appellee 
took  no  greater  rights  than  he  had.  Metcalf  v.  Kincaid,  87 
Iowa,  443 ;  Brewing  Co,  v.  Hansen^  104  Iowa,  307. 
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IV.  No  appeal  was  taken  by  the  plaintiff  from  that  part 
of  the  ruling  and  judgment  which  admitted  the  board  orders  . 
as  proper  set-offs,  and  such  will  be  accepted  as  the  law  of  the 
case. 

V,  It  is  unnecessary  to  determine  the  question  as  to 
whether  filing  appellee 's  claim  with  a  clerk  in  the  depot  was 
a  sufiScient  notice  of  it,  for  the  reason  that  the  conclusion 
reached  in  the  second  division  of  this  opinion  is  decisive  of  the 
case  on  its  merits.  The  judgment  of  the  trial  court  is  Re- 
versed. 

Ladd,  C.  J.y  and  Deemer  and  Gatnob,  JJ.,  concur. 


Wdlliam  G.  Kftzman,  Plaintiff  and  Appellant,  v.  Robert 
Greenhalgh,  Ploba  M.  Gbeenhalgh,  Lewis  Snabb, 
Mabt  Snare,  Defendants  and  Appellees. 

Highways:  tiling  or  villaoe  plat:  effect.  The  filing  of  a  plat 
and  dedication  of  a  highway  in  an  unincorporated  village  creates 
simply  an  easement,  or  right  to  use  the  highway  for  public  pur- 
poses. The  title  to  the  highway  remains  in  the  original  owner 
charged  with  the  easement,  and  when  vacated  the  unincumbered  pos- 
session of  the  same  reverts  to  him.  Thus  where  fwo  tracts  of  land 
were  platted,  taking^  four  feet  from  one  and  fifty -six.  feet  from  the 
other,  which  was  dedicated  as  a  highway,  and  thereafter  the  owner 
conveyed  the  tract  from  which  the  fifty-six  feet  were  taken,  and 
his  grantee  conveyed  by  quitclaim  aU  his  interest  in  the  lots  and 
streets  in  the  plat,  upon  vacation  of  the  street  the  entire  beneficial 
ownership  of  that  part  of  the  street  taken  from  the  tract  conveyed 
vested  in  the  owner  at  the  time  of  its  vacation. 

Appeal  from  Keokuk  District  Court. — Hon.  K.  E.  Willcock- 

SON,  Judge. 

"Wednesday,  February  18,  1914. 

Action  to  quiet  title  to  a  certain  piece  of  land  in  the 
village  of  Janetown,  which  had  formerly  been  used  for  road 
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purposes,  but  which,  before  the  commencement  of  the  action, 
had  been  vacated. — Reversed, 

Stockman  &  Baker,  for  appellant. 

D.  W.  HamUion,  for  appellees. 

Oatnob  J. — The  plat  of  the  original  village  of  Janetown 
was  in  the  S.  E.  14  of  section  33,  township  77,  range  13.  On 
the  4th  day  of  October,  1882,  one  Abraham  Carl  was  the 
owner  of  the  S.  W.  14  of  the  S.  W.  l^  of  section  34  in  the 
same  township,  and  on  that  date  duly  platted  a  strip  along 
the  west  side  of  the  same,  and  filed  said  plat  in  the  ofBce  of 
the  recorder  of  Keokuk  county,  from  which  plat  it  appears 
that  the  platted  ground  was  divided  into  four  blocks,  and 
those  blocks  subdivided  into  lots,  with  streets  running  east 
and  west  through  the  platted  land,  and  one  street,  sixty  feet 
wide,  running  north  and  south  along  the  east  of  the  platted 
ground,  known  as  Fred  street.  The  platted  ground  included 
approximately  the  west  ten  acres  of  said  forty,  and  the  street 
known  as  Fred  street  included  fifty-six  feet  of  the  east  thirty 
acres  of  said  tract.  The  street  was  sixty  feet  wide.  Therefore 
four  feet  of  Fred  street  was  taken  from  the  ten  acres  platted, 
and  fifty-six  feet  from  the  thirty  acres.  Said  plat  was  known 
as  Carl's  addition  to  Janetown.  On  August  31,  1901,  Carl, 
the  original  owner  of  said  forty,  conveyed  the  east  thirty 
acres  thereof  to  appellant,  Eitzman,  by  warranty  deed,  which 
deed  was  duly  recorded  in  November,  1901.  In  September, 
1902,  Carl  quitclaimed  to  appellee  Robert  Oreenhalgh  all  his 
interest  in  the  lots  in  Carl's  addition  to  Janetown,  and  also 
his  right,  title,  and  interest  in  the  streets  and  alleys  in  said 
addition  to  Janetown.  Subsequently,  and  on  the  26th  day  of 
April,  1904,  the  defendant  Oreenhalgh  prepared  and  signed 
the  following  instrument,  which  was  duly  acknowledged  and 
duly  filed  for  record  in  the  recorder's  office  of  said  county, 
on  the  3d  day  of  June,  1904 :  '  *  Know  all  men  by  these  pres- 
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ents,  that  we  the  undersigned  the  owners  and  proprietor  of  all 
of  blocks  one  (1)  two  (2)  and  three  (3)  in  Carl's  addition  to 
the  village  of  Janetown,  Keokuk  county,  Iowa;  the  plat  of 
which  Carl's  addition  to  Janetown,  is  on  file  in  the  office  of 
the  recorder  of  said  county,  and  recorded  in  Plat  Book  1, 
page  281,  and  we  do  hereby  declare  all  of  the  streets  and  aUeys 
going  through  said  blocks  except  Main  street,  vacated. ' '  Sub- 
sequently, and  on  August  21,  1909,  he  filed  in  the  office  of 
recorder,  the  following  instrument:  ''Know  all  men  by  these 
presents  that  we  the  undersigned  owner  and  proprietor  of  all 
of  block  four  in  Carl's  addition  to  the  village  of  Janetown, 
Keokuk  county,  Iowa,  the  plat  of  which  is  on  file  in  the  office 
of  the  recorder  of  said  county,  and  recorded  in  Plat  Book  1 
on  page  281,  and  I  do  hereby  declare  all  of  the  streets  and 
alleys  surrounding  said  block  and  those  streets  and  alleys 
going  through  said  block,  except  Main,  street,  vacated." 
On  the  21st  day  of  July,  1909,  plaintiff,  with  others,  filed  the 
following  petition  with  the  auditor  of  said  county,  which 
petition  was  duly  granted  on  November  9,  1909:  '*To  the 
Honorable  Board  of  Supervisors  of  Keokuk  County,  State 
of  Iowa:  The  undersigned  ask  that  a  street  commencing  at 
the  southwest  corner  of  the  east  thirty  (30)  acres  of  the  south- 
west <iuarter  of  the  southwest  quarter  of  section  thirty-four 
(34),  township  seventy-seven  (77),  range  thirteen  (13)  west 
in  Keokuk  county,  Iowa,  and  running  thence  north  eighty 
(80)  rods,  and  comprising  the  west  four  rods  of  the  said 
thirty-acre  tract  above  described,  and  which  said  street  or 
highway  has  been  heretofore  known  as  Fred  street  in  Carl's 
addition  to  the  village  of  Janetown,  be  vacated."  The  con- 
troversy in  this  case  involves  the  right  to  Fred  street.  Plain- 
tiff claims  title  to  the  entire  street  under  his  deed  of  the  east 
thirty  acres,  dated  August  31,  1901.  Defendant  claims  title 
to  this  Fred  street  under  his  quitclaim  deed  dated  September, 
1902,  hereinbefore  referred  to.  The  court  below  entered  a 
degree  in  favor  of  the  plaintiff,  for  the  east  thirty  feet  of 
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Fred  street,  and  in  favor  of  the  defendant  for  the  west  thirty 
feet.    From  this  decree,  the  plaintiff  appeals. 

It  is  conceded  that  the  village  of  Janetown  is  not  now, 
and  never  has  been,  incorporated. 

Section  638  of  the  Code  provides  that  municipal  corpora- 
tions, referred  to  in  this  title,  shall  be  divided  into  cities  of 
the  first  class,  cities  of  the  second  class,  and  towns.  Town 
sites,  platted  and  unincorporated,  shall  be  known  as  villages. 

Section  1507  provides:  '^AU  public  streets  of  villages 
are  a  part  of  the  road;  and  all  road  supervisors  or  persons 
having  charge  of  the  same,  in  the  respective  districts  or  vil- 
lages, shall  work  the  same  as  provided  by  law.'' 

Section  1482  provides:  ''The  board  of  supervisors  has 
the  general  supervision  of  the  roads  in  the  county,  with  power 
to  establish,  vacate  and  change  them." 

Chapter  13,  title  5,  of  the  Code,  deals  only  with  cities  and 
towns,  add  section  917  of  this  chapter  provides  that  when  a 
plat  has  been  filed,  and  streets  designated  therein,  the  ac- 
knowledging and  recording  of  the  plat  will  be  equivalent  to  a 
deed,  in  fee  simple,  to  such  portion  of  the  premises  platted  as 
is  set  apart  for  streets,  or  other  public  use. 

The  filing  of  a  plat  and  dedicating  of  a  highway  in  a  vil- 
lage, not  incorporated,  does  not  convey  to  the  village  the  fee 
title.  The  public  only  acquires,  by  reason  of  the  plat,  an  ease- 
ment, a  right  to  use  for  public  purposes.  The  fee  remains 
in  the  original  owner,  and,  when  vacated,  reverts  to  the  orig- 
inal owner. 

In  this  case  Carl  deeded  the  east  thirty  acres  to  the  plain- 
tiff. This  included  fifty-six  feet  of  the  road  known  as  Fred 
street.  In  this  road  the  public  had  an  easement.  The  title 
passed  subject  to  that  easement.  Upon  vacation,  the  easement 
was  removed.  The  title  remained  in  the  grantee.  The  deed 
to  the  defendant  of  the  plat  of  land,  including  the  streets  and 
aUeys,  was  subsequent  to  the  deed  to  the  plaintiff.  It  was  a 
quitclaim  deed,  and  passed  to  the  defendant  only  such  rights 
as  Carl  had  in  the  land  at  the  time  the  deed  was  made. 
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An  easement  does  not  affect  title.  The  title  exists  subject 
to  the  easement.  The  easement  being  removed,  the  title  re- 
mained, relieved  of  the  easement.  Both  parties  claim  through 
Carl.  Carl  held  the  land  subject  to  the  easement  existing  by' 
virtue  of  the  road.  When  Carl  conveyed  his  title,  the  con- 
veyance was  subject  to  the  easement.  It  is  conceded  that  the 
,road  was  vacated.  The  easement  was  therefore  removed.  Each 
party,  under  his  conveyance  from  Carl,  took  his  title  to  the 
land  conveyed,  subject  to  whatever  easement  existed  in  the 
land  conveyed.  Whatever  portion  of  Fred  street  was  on 
the  land  conveyed  to  plaintiff,  there  was  an  easement  to  that 
extent.  Whatever  was  conveyed  to  the  defendant  was  subject 
also  to  the  easement  Both  parties  claimed  that  the  road  was 
vacated.  Therefore  it  follows  that  each  party  took  so  much 
of  the  land  as  was  conveyed  in  his  deed,  relieved  of  the  ease- 
ment existing  in  the  road.  Plaintiff's  deed  was  first  in  point 
of  time,  and  conveyed  to  him  the  east  thirty  acres,  subject 
to  an  easement  of  fifty-six  feet  for  Fred  street.  Or,  in  other 
words,  there  was  an  easement  on  the  land  purchased  by  plain- 
tiff, of  fifty-six  feet  for  the  road  which  was  removed  by  the 
vacation  of  the  road. 

It  is  elementary  that  where  a  highway  is  established 
across  land,  the  fee  remains  in  the  owner.  The  effect  of  such 
establishment  is  that  the  public  at  large  obtains  the  privilege 
of  passing  over  it,  subject  to  this  privilege,  however:  All 
rights  in  the  land  remain  in  the  original  owner.  See  City  of 
Dubuque  v.  Moloney,  9  Iowa,  451 ;  Oi^erman  v.  May,  35  Iowa, 
89;  3  Kent's  Commentaries,  432;  10  Am.  &  Eng.  Enc.  of  Law, 
398 ;  Dickinson  County  v.  Fouse,  112  Iowa,  21. 

It  follows  therefore  that  the  plaintiff,  having  purchased 
the  east  thirty  acres,  took  the  same  subject  to  an  easement 
created  by  the  establishment  of  the  road  known  as  Fred  street, 
and  that  his  title  to  the  land,  covered  by  the  easement  passed 
to  him  from  Carl  immediately  upon  the  execution  of  the  deed, 
subject  to  this  easement.  The  road  having  been  vacated,  the 
easement  was  removed,  and  he,  therefore,  is  entitled  now  to 
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the  possession  of  so  much  of  the  land  as  was  originally  covered 
by  the  easement. 

We  think,  therefore,  the  court  erred  in  holding  that  he 
was  entitled  to  only  thirty  feet  of  the  east  half  of  Fred  street, 
but  should  have  entered  a  decree,  in  favor  of  the  plaintiff, 
for  the  east  fifty-six  feet  of  what  was  formerly  known  as  Fred 
street.  The  case  is  therefore  reversed  and  remanded,  with 
directions  to  enter  a  decree  in  accordance  with  this  opinion. 
— Reversed  and  Remanded. 

Ladd,  C.  J.,  and  Deemer  and  Withrow,  JJ.,  concurring. 


Marie  Finnanb,  Appellee,  v.  City  op  Perry,  Appellant. 

Huaicipal  corporations:     sidewalk  accident:     neolioence:     instbuc- 

1  TiONS:  PREJUDICE.  The  inBtruction  in  an  action  for  a  sidewalk 
injury  that  plaintiff  must  recover,  if  at  all,  on  the  ground  of  the 
negligence  aUeged  in  the  original  notice,  which  stated  that  defend- 
ant had  permitted  the  walk  to  be  in  a  defective  condition,  in  that 
it  was  broken,  uneven  and  covered  with  ice  and  snow;  and  that 
the  allegation  in  the  petition  that  the  city  had  permitted  the  walk 
to  be  improperly  constructed,  with  the  surface  broken  so  that 
it  was  slippery  from  melting  snow  and  ice,  or  from  want  of  proper 
drainage,  constituted  a  cause  of  action  not  to  be  considered  be- 
cause not  commenced  within  the  proper  time,  was  not  prejudicial 
to  defendant  although  plaintiff  might  have  properly  complained 
thereof. 

Same:     negligence  of  city:     ettdenoe.     In  this  action  for  injuries 

2  caused  by  stepping  upon  an  alleged  broken  and  uneven  sidewalk, 
covered  with  ice  and  snow,  the  evidence  is  reviewed  and  held  suffi- 
cient to  require  submission  of  defendant's  negligence  and  to  sup- 
port a  verdict  for  plaintiff. 

Same.    Evidence  that  ice  accumulated  on  all  walks  of  the  city  from 

3  melting  snow  during  the  season  in  question,  even  if  the  walks  were 
well  drained,  and  that  it  was  impossible  with  ordinary  diligence  and 
usual  methods  to  keep  any  sidewalk  free  from  ice  was  properly 
excluded,  although  it  might  have  been  admissible  had  it  been  of- 
fered with  respect  to  the  particular  walk  in  question. 
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Same:     removal  of  snow  and  ice:    dutt  of  city:    instructions.    A 

4  city  is  not  required  to  remove  all  snow  and  ice  from  its  walks,  but 
must  use  ordinary  and  reasonable  care  to  remove  defects  arising 
out  of  conditions  occurring  after  snow  has  fallen.  The  instruc- 
tions regarding  the  duty  of  the  city  to  keep  its  walks  in  a  rea- 
sonably safe  condition  when  construed  as  a  whole  present  the 
true  rule  and  were  not  prejudicial  in  character,  nor  objectionable 
as  shifting  the  burden  to  defendant  to  show  that  the  walk  in 
question  was  in  a  safe  condition  for  use. 

Appeal:     motion  for  directed  verdict:     waiver.    Where  a  defendant 

5  proceeds  to  introduce  its  evidence,  after  the  overruling  on  a  mo- 
tion to  direct  a  verdict  at  the  close  of  plaintiff's  case,  it  cannot 
complain  of  the  ruling  on  appeal. 

Appeal  from  Dallas  District  Court. — Hon.  Lorin  N,  Hays, 

Judge. 

Wednesday,  February  18,  1914. 

Action  at  law  to  recover  for  injuries  sustained  by  plain- 
tiff while  passing  along  and  over  a  sidewalk  in  defendant  city, 
which  was  covered  with  ice  and  snow.  In  addition  to  a 
general  denial,  defendant  pleaded  that  the  action  was  not 
brought  in  time,  and  that  plaintiff  gave  no  preliminary  notice, 
as  by  statute  provided.  On  these  issues  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  plaintiff 
in  the  sum  of  $250,  and  defendant  appeals. — Affirmed. 

H.  8.  Dugan,  for  appellant. 

Whdte  it  Clarke  and  Oiddings  &  Blake,  for  appellee. 

Debmer,  J. — The  accident  occurred  upon  one  of  the  pub- 
lic and  much  frequented,  residential  streets  in  the  defendant 
city  on  the  13th  day  of  February,  1912,  and  an  original  notice 
of  the  suit  was  served  on  May  13,  1912.  The  original  petition 
was  filed  on  May  14,  1912,  and  the  grounds  of  negligence 
pleaded  therein  were  as  follows: 
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That  the  defendant  permitted  said  sidewalk  to  be  con- 
structed with  the  surface  thereof  sloping  so  that  the  same 
was  made  slippery  by  melting  snow  and  ice.  That,  during  the 
several  weeki9  immediately  prior  to  the  injury  herein  alleged, 
large  quantities  of  snow  and  sleet  had  fallen  and  banked 
upon  said  walk  and  had  partially  melted  and  become  packed 
and  frozen  in  such  a  manner  as  to  hav^  an  uneven  surface 
and  to  lay  in  ridges  in  rounded  form  so  that  the  said  side- 
walk was  slippery  and  dangerous  to  pedestrians.  That  the 
defendant  was  negligent  in  permitting  said  sidewalk  to  be 
so  constructed  and  in  allowing  the  snow  and  ice  to  accumu- 
late from  and  remain  thereon  in  the  dangerous  condition  here- 
inbefore described. 

Defendant  pleaded  that  the  action  was  barred  because 

not  commenced  within  three  months  from  the  time  of  the 

accident,  and  that  the  original  notice  was  not  sufiScient  to 

1    Municipal         ^^^^  ^^®  requirements  of  section  3447,  para- 

Sid^Jttiwf-'    8^P**  1»  of  **^e  Code  of  1897.    Demurrer  to 

genceMnltnic-   this  answer  was  sustained.    Thereafter,  and 

tions  ^prejudice.  ^^   November   15,    1912,    plaintiff   filed    an 

amendment  to  her  petition,  claiming  additional  damages,  and 
at  a  proper  time  defendant  insisted  that  this  amendment  could 
not  be  considered.  The  original  notice  we  have  been  unable 
to  find  in  the  record;  but  in  its  instructions  the  court  said 
to  the  jury  that  the  action  was  commenced  in  time,  although 
the  jury  should  confine  its  investigations  to  the  grounds  of 
negligence  stated  in  this  notice,  which  were  said  to  be : 

That  the  defendant  had  permitted  its  sidewalk  at  the 
point  in  ccmtroversy  to  become  in  a  defective  condition  in 
that  the  same  was  broken,  uneven,  and  covered  with  ice  and 
snow.  These  allegations  in  plaintiff's  notice  must  be  held 
to  be  the  charge  of  negligence  against  the  defendant  on  which 
and  for  which  the  plaintiff  must  recover  against  the  defendant, 
if  at  all.  (The  court  further  instructed.)  That  as  to  the 
other  allegations  in  the  plaintiff's  petition  that  the  defendant 
has  permitted  the  sidewalk  in  question  to  be  improperly  con- 
structed with  surface  thereof  broken  so  that  the  same  was 
made  slippery  by  melting  snow  and  ice,  or  from  want  of 
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proper  drainage,  and  that  by  reason  of  such  defective  con- 
struction, as  charged  in  said  petition,  you  are  instructed  that 
such  allegation  would  constitute  a  ground  or  cause  of  action 
against  the  defendant^  and  that  the  cause  of  action  thereon 
was  not  commenced  within  three  months  from  the  happening 
of  the  alleged  injury,  an()  that  the  same  is  now  barred.  You 
will  therefore,  in  your  further  consideration  of  this  case, 
consider  only  the  act  of  negligence  set  forth  and  charged  in 
said  notice,  and  as  the  same  are  heretofore  set  forth  as  a  basis 
for  a  recovery.      ^ 

Some  complaint  is  made  by  defendant  of  these  instruc- 
tions, but  the  complaint  is  without  merit.  The  instructions 
are  clear,  and  the  jury  could  not  have  been  misled  thereby. 
The  prejudice,  if  any,  was  to  the  plaintiff,  but  she  is  not 
complaining;  and,  as  the  original  notice  is  not  in  the  record, 
we  must  assume  that  the  court  below  properly  interpreted 
it.  The  plaintiff  migut  well  complain  of  this  instruction ;  but 
it  was  evidently  nonprejudicial  to  the  defendant. 

II.  The  accident  occurred  on  the  south  side  of  Warford 
street,  between  Third  and  Fourth,  and  about  fifteen  feet  west 
of  Fourth  street,  and  the  plaintiff  described  the  condition  of 
the  place  as  follows: 


The  accident  occurred  while  I  was  walking  west  over  the 
sidewalk  about  half  past  nine  in  the  forenoon.  The  walk  was 
covered  with  a  light  fall  of  snow,  and  the  walk  was  in  ridges 

or  bumps  covered  with  ice  which  was  smooth 
Rence  of  cfty:     (Ml  top.    I  did  not  know  of  the  condition  of 
ence.  ^^^  walk  at  the  time  I  went  upon  it.     The 

snow  on  the  walk  was  between  an  inch  and  two  inches  deep. 
The  walk  at  the  particular  place  where  I  fell  was  uneven.  The 
edge  of  the  walk  was  pushed  up  by  a  tree  growing  near  by, 
and  the  walk  was- in  a  slanting  position.  There  was  a  sloping 
terrace  about  three  or  four  feet  high  on  the  south  side  of  the 
walk.  The  terrace  was  close  to  the  walk,  and  there  was  no 
level  ground  between  them.  I  was  walking  along  and  slipped 
backward,  which  gave  my  head  a  jerk,  and  I  fell  on  my  right 
elbow. 
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Other  witnesses  testified  as  follows  regarding  its  condi- 
tion at  or  about  the  time  of  the  accident,  and  before  and 
after,  and  we  here  quote  some  of  their  testimony  from  the 
record.    One  said: 

I  was  along  there  between  the  1st  and  the  18th  of  Febru- 
ary. I  traveled  over  the  walk  twice  during  that  time.  I  do 
not  know  the  exact  time,  except  it  was  between  the  1st  and 
the  18th  of  February.  There  was  about  two  weeks  between 
my  trips  over  this  walk,  and  my  last  trip  was  not  later  than 
the  18th  of  February.  The  first  time  I  went  over  the  walk 
I  noticed  the  condition  of  the  walk,  and  it  had  snow  and  ice 
on  it.  At  that  time  I  was  going  east  from  Third  to  Fourth 
street,  and  the  walk  was  rough  in  places.    It  was  rough  toward 

the  east  end.    It  was  also  slick.    The  last  time  I  went  over 

• 

the  walk  there  had  been  some  snow,  but  it  was  rough,  and 
the  place  was  slick  so  it  was  difficult  for  me  to  get  over.  On 
the  last  time  that  condition  of  being  rounded  up,  smooth,  and 
slippery  ecmtinued  as  I  had  seen  it  before.  I  do  not  know 
how  long  that  snow  and  ice  had  been  on  the  walk.  There  was 
ice  on  the  walk  and  snow  over  it.  This  condition  extended 
over  quite  a  little  strip  of  the  walk  just  west  of  Fourth  street 
and  on  the  south  side  of  Warford.  There  was  more  snow  on 
the  walk  the  last  time  I  crossed  it  than  the  first  time.  It 
appeared  to  be  thawing.  It  was  not  thawing  the  first  time. 
The  water  that  thawed  out  of  the  snow  appeared  to  stay 
mostly  on  the  walk.  There  was  snow  on  the  walk  that  day. 
I  could  not  say  how  much  but  enough  to  cover  the  ice.  The 
snow  was  level  and  had  footprints  in  it.  I  could  see  the  ice 
through  the  prints.  The  ice  was  slick  in  some  places,  but  I 
do  not  remember  what  part  of  the  walk  that  was  on.  There 
was  no  fresh  snow  that  day.  It  might  have  snowed  a  little 
bit  the  night  before,  but  there  was  no  snow  on  this  day.  In 
some  places  the  ice  was  smooth  and  in  others  it  was  not.  The 
smooth  places  were  where  it  was  kind  of  raised  up  where 
the  water  ran  over  it. 

Another  testified: 

Last  winter  during  January  and  February  I  frequently 
passed  over  the  walk  on  the  north  side  of  the  Pattee  place  on 
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Warford  street.  I  might  have  passed  there  as  often  as  once 
a  day.  I  am  acquainted  with  the  members  of  the  city  council 
of  the  city  of  Perry  and  know  the  men  who  were  on  the 
council  last  February.  Mr.  Charles  Marckres  is  a  member  of 
the  board.  His  home  is  the  next  place  east  directly  across 
the  street  from  the  Pattee  place.  I  do  not  know  whether  or 
not  he  was  in  the  habit  of  walking  along  the  south  side  of 
Warford  street  in  going  to  his  home  or  not.  Mr.  Rouse  is 
also  a  member  of  the  city  council.  His  home  is  the  second 
block  east  and  one  block  south  of  the  Pattee  home.  I  am 
acquainted  with  E.  Kelley,  who  is  a  member  of  the  city  coun- 
cil. Mr.  Eelley  is  in  the  stock  business,  and  I  have  seen  him 
driving  up  and  down  the  street  at  different  times.  I  remember 
about  the  time  the  snow  commenced  to  fall  in  Perry  last 
winter.  I  think  it  was  during  the  holidays  and  about  Christ- 
mas time.  I  know  there  was  snow  on  the  ground  Christmas 
day.  That  first  snow  and  the  additional  snow  that  fell  re- 
mained on  the  ground  all  winter.  Prior  to  the  first  fall  of 
the  snow  there  was  ice  on  the  sidewalk.  This  condition  was 
pretty  general  all  over  the  city.  I  could  not  say  whether 
or  not  there  was  snow  or  ice  on  the  sidewalk  north  of  the  Pattee 
home  during  the  middle  of  February  last  winter.  The  snow 
and  ice  on  the  lawn  and  terrace  of  the  Pattee  home  drains, 
when  thawed  out,  to  the  northwest  onto  the  sidewalk  adjacent 
to  the  terrace.  There  is  no  gutter  or  drainage  provided  for 
either  side  of  this  walk.  The  sidewalk  slopes  toward  the  west ; 
that  is,  is  downhill  to  the  west. 

And  still  another  gave  this  evidence: 

I  live  on  south  side  of  Warford  street.  I  go  up  that  side 
of  the  street  more  than  I  do  the  other,  four  or  five  times  a 
day  during  last  January  and  February.  I  walked  up  which- 
ever side  I  got  started  up  and  stayed  on  it.  I  think  the  snow 
commenced  falling  in  December.  I  think  there  was  snow  on 
the  ground  Christmas.  Part  of  that  snow  stayed  on  until 
spring.  The  ground  was  covered  continuously.  There  was 
ice  on  the  sidewalk  in  question  last  winter,  but  I  don't  know 
what  time.  Part  of  the  snow  stayed  on  all  winter.  The  c«i- 
dition  of  the  sidewalk,  lawn,  and  terrace  is  the  same  as  the 
picture  shows.  The  drainage  is  north  onto  the  sidewalk.  Q.  On 
this  sidewalk,  this  Pattee 's  sidewalk,  there  was  snow  on  the 


Feb.  1914]         PiNNANE  V.  City  of  Perby.  177 

sidewalk  t  And  it  was  thawing  and  drained  down  onto  the 
walk — ^now  what  effect  would  that  have  on  the  snow  as  to 
making  it  soft  and  slushy!  A.  It  would  make  it  wet  and 
slushy.  Q.  What  is  the  fact  as  to  there  being  travel  over  that 
snow  and  working  it  up  into  ridges  and  bumps,  if  you  know ! 
A.  !Make  it  rough.  Q.  What  is  the  fact  as  to  the  extent  or 
amount  of  travel  back  and  forth  over  that  sidewalk  f  A.  There 
was  considerable  travel  over  it;  I  don't  know  how  much.  I 
think  it  is  one  of  the  main  thoroughfares,  and  there  are 
churches  near,  and  the  accident  happened  west  of  Fourth 
street,  about  two  blocks  from  the  main  street. 

Aside  from  some  testimony  relating  to  the  nature  and 
extent  of  plaintiff's  injuries,  and  some  other  matters  not 

material  to  the  points  made  for  defendant, 
this  is  plaintiff's  case.    Among  other  things, 
when  introducing  its  testimony,  defendant  made  the  following 
offer: 

Defendant  offers  to  prove  that  the  conditions  existing  in 
the  city  of  Perry  last  winter — that  all  sidewalks,  even  if  well 
drained,  that  ice  accumulated  thereon  from  the  water  that 
would  melt  from  the  banks  of  snow  along  the  sidewalk,  and 
that  it  was  impossible  with  ordinary  diligence  and  the  usual 
methods  to  keep  any  sidewalk  free  from  ice.  The  court  rules 
that  such  evidence  is  incompetent.    Exception  taken  to  ruling. 

The  record  shows,  however,  that  the  city  was  permitted 

to  prove  its  efforts  to  keep  the  sidewalk  in  question  in  repair, 

and  its  care  with  reference  thereto.    The  mayor  testified  to 

having  inspected  the  walks  of  the  city  during  the  winter  of 

1911-12,  and  that  he  went  over  the  walk  where  the  accident 

occurred  some  time  in  February,  although  he  could  not  give 

the  exact  date.    He  further  said  that  he  was  over  the  walk, 

where  plaintiff  fell,  on  tours  of  inspection  every  two  weeks, 

and  was  certain  that  he  was  over  it  twice  in  January  and  as 

many  times  in  February.    Defendant  contends  that  the  court 

vfSB  in  error  in  denying  the  proffered  testimony,  claiming  that 

it  would  show  ordinary  care  on  the  part  of  the  city,  and  that 
Vol.  1641a.— 12, 
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the  city  could  not  be  held  liable  for  failure  to  do  the  impossible. 
Had  the  testimony  been  directed  to  the  particular  walk  in 
question,  it  might  have  been  admissible,  but  being  omnibus  in 
character,  and  covering  all  of  the  sidewalks  of  the  town,  we 
do  not  think  it  was  either  material,  relevant,  or  competent. 

The  city  was  not  bound  to  remove  all  snow  and  ice;  but 
it  was  required  to  use  ordinary  and  reasonable  care  to  remove 

defects  arising  out  of  conditions  occurring 
of  snow  and  after  the  snow  had  fallen.  This  point  seems 
city :  instruc-     to  be  covered  in  Lindsay  v.  City  of  Des  Moines, 

68  Iowa,  368 ;  Ford  v.  City  of  Des  Moines,  106 
Iowa,  94  J  Huston  v.  City,  101  Iowa,  33. 

III.  The  trial  court  gave  the  following,  among  other, 
instructions : 

(9)  Cities  and  towns  are  not  insurers  of  the  safety  of 
travelers  upon  their  streets  and  sidewalks.  It  is  their  duty, 
however,  and  it  was  the  duty  of  the  defendant,  to  have  kept 
its  walk  in  a  reasonably  safe  condition  for  persons  desiring 
to  pass  over  them,  to  pass  in  safety,  by  the  use  of  due  care 
and  prudence  on  the  part  of  said  pedestrians  in  passing  over 
said  walk,  and  if  the  plaintiff  has  shown  by  a  preponderance 
of  evidence,  as  herein  defined  to  you,  that  while  she  was 
exercising  ordinary  care  and  pi'udence,  and  without  any 
negligence  on  her  part  contributing  to  the  injuries  complained 
of,  by  reason  of  the  negligence  of  the  defendant,  as  charged 
in  her  petition,  and  as  submitted  to  you  herein  by  the  court, 
she  was  injured  by  reason  of  the  defendant  permitting  snow 
and  ice  to  be  and  remain  on  the  walk  referred  to  in  the 
plaintiff's  petition  in  such  a  rough,  rounded,  and  uneven  con- 
dition as  to  render  such  walk  dangerous  to  persons  passing 
over  the  same  in  the  exercise  of  ordinary  care  and  prudence, 
then  in  such  a  case  the  defendant  would  be  liable  to  the 
plaintiff  for  whatever  injury  the  evidence  has  shown  she  has 
sustained  by  reason  thereof,  providing  that  you  further  find 
that  at  the  time  and  prior  to  the  time  of  the  said  injury  the 
defendant  had  knowledge  of  such  defect  complained  of  or  by 
the  exercise  of  ordinary  care  and  prudence  it  should  have 
known  of  such  defect  in  time  to  have  remedied  the  same  and 
thereby  prevented  the  injury. 
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(10)  The  fact,  if  it  be  a  fact,  that  ice  and  snow  has  been 
permitted  to  accumulate  on  the  walk  of  a  city  from  batural 
causes  and  may  have  been  permitted  by  the  city  to  remain 
thereon  for  a  considerable  length  of  time,  and  though  slippery, 
because  of  the  smoothness  of  the  surface,  does  not  constitute 
such  a  defect  alone  for  which  a  city  may  be  held  responsible 
for  an  injury  resulting  to  a  pedestrian  thereon.  It  is  only 
where  such  snow  and  ice  are  allowed  to  remain  upon  the  walk 
until  by  its  being  trampled  upon  by  pedestrians,  freezing  and 
thawing,  or  from  other  causes  the  surface  of  such  snow  and 
ice  becomes  rough,  ridged,  rounded  in  such  a  manner  that  a 
person  in  the  exercise  of  ordinary  care  could » not  pass  over 
it  without  danger  of  falling,  that  the  defects  are  such  as  to 
render  the  city  liable.  There  is  no  duty  resting  on  the  city 
to  remove  snow  and  ice  from  the  sidewalk  so  long  as  the  snow 
and  ice  remain  unchanged  by  the  interference  of  man,  or 
from  other  artificial  causes  by  which  the  snow  or  ice  become 
ridged,  uneven,  or  is  made  to  assume  some  other  form  or 
present  some  other  danger  than  it  would  have  presented  solely 
from  natural  causes.  And  if  you  believe  from  the  evidence 
produced  upon  the  trial  hereof  that,  at  the  time  plaintiff 
fell  upon  the  sidewalk  in  question,  the  sidewalk  was  covered 
with  snow  and  ice,  and  that  the  same  was  unbroken  and  smooth 
and  even  as  it  had  fallen  upon  said  sidewalk,  then  the  plaintiff 
would  not  be  entitled  to  recover  in  this  action,  and  you  should 
find  for  the  defendant. 

The  first  of  these,  No.  9,  is  complained  of,  because  in  the 
first  paragraph  the  jury  was  instructed  that  it  was  defendant's 
duty  to  keep  the  walk  in  a  reasonably  safe  condition.  If  this 
phrase  stood  alone,  doubtless  the  instruction  would  be  er- 
roneous; but,  taken  as  a  whole,  it  presents  the  true  rule,  and 
it  was  not  prejudicial  in  character.  Lindsay  v. '  City,  74 
Iowa,  111.  ' 

Instruction  No.  10  does  not,  as  defendant  contends,  shift 
the  burden  upon  it  of  showing  that  the  snow  and  ice  were 
unbroken,  smooth,  and  even.  The  instruction  has  no  reference 
to  the  burden  of  the  proof.  That  matter  was  covered  by 
other  instructions  which  are  not  quoted. 

Instructions  stating  the  issues  are  complained  of,  but 
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these  complaints  are  without  merit.  They  succinctly  state  the 
issues,  and,  even  if  not  as  concise  as  they  might  have  been, 
the  other  instructions  clearly  presented  the  very  matters  to 
be  decided  by  the  jury. 

IV.  Defendant  filed  a  motion  at  the  close  of  plaintiff's 
testimony  for  a  directed  verdict.  This  .was  overruled,  and 
complaint  is  made  of  the  ruling.    As  the  city  did  not  stand 

on  the  ruling  but  proceeded  to  introduce  its 
^  *  f or**  dlrecSd  ***"  testimony,  it  cannot  now  complain  of  the  rul- 
ing. Andreas  v.  Hinsiyn,  157  Iowa,  43 ;  Frum 
V,  Keeny,  109  Iowa,  393,  and  cases  cited.  Again  it  is  said  the 
verdict  is  without  support  in  the  evidence.  It  must  be  con- 
ceded that  the  testimony  is  not  strong ;  but  we  think  there  was 
enough  of  it  to  justify  the  submission  of  the  case  to  a  jury, 
and  with  its  verdict  we  should  not  interfere. 

No  prejudicial  error  appears,  and  the  judgment  must  be, 
and  it  is,  Affirmed. 

Ladd,  C.  J.,  and  Gatnor  and  Withrow,  JJ.,  concur. 


Elizabeth  Haynes,  Appellee,  v.  Minnie  Bolbtin,  C.  E.  Rol- 
stin, Edna  B.  Landers,  Perry  H.  Landers,  Sanford  O. 
Haynes,  Goldie  H.  Haynes,  Roy  L.  Haynes,  Gladys  H. 
Haynes  and  Ida  R.  Haynes,  Defendants. 

Henry  Franzen, Franzbn,  Clarence  M.  Haynes  and 

Flora  E.  Haynes,  Appellants. 

Dower:  puiichase  mokst  mortgage.  A  widow  is  entitled  to  have  her 
one-third  interest  in  the  estate  of  her  deceased  husband  set  apart 
to  her  free  from  a  mortgage  which  was  on  the  property  when  pur- 
chased and  assumed  by  the  husband,  provided  there  is  sufficient 
other  property  to  pay  the  indebtedness. 

Appeal  from  Madison  District  Court. — Hon.  W.  H.  Fahey, 

Judge. 
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Wednesday^  Febbuart  18, 1914. 

Pboceedinq  to  have  set  apart  to  the  widow  one-third  in 
value  of  the  real  estate,  to  include  the  homestead,  free  from 
claim  for  purchase-money  indebtedness.  From  a  decree  in 
favor  of  plaintiff,  the  defendants  appeal. — Affirmed. 

W.  S.  Cooper,  for  appellants. 

J.  P.  Steele,  for  appellee. 

WiTHROW,  J. — In  December,  1911,  M.  D.  Haynes  died 
intestate,  seised  of  eighty  acres  of  land  upon  which  there  were 
at  the  time  two  mortgage  incumbrances;  the  first  for  $1,000 
being  for  a  part  of  the  purchase  money,  it  having  been  assumed 
by  Haynes  at  the. time  of  purchase,  and  the  second  for  $400, 
given  to  secure  indebtedness  incurred  after  the  purchase. 
Upon  his  death  he  left  as  survivors  his  widow,  the  appellee, 
and  seven  children,  three  of  whom  at  the  time  of  the  com- 
mencement of  this  action  were  minors,  all  of  whom  are  made 
defendanta  The  widow,  Elizabeth  Haynes,  in  this  action 
sought  to  have  set  apart  to  her  in  her  own  right  one-third  in 
value  of  the  real  estate,  including  the  homestead,  claiming 
that  she  was  entitled  to  have  all  sold,  and  that  the  mortgage 
claims  should  be  paid  from  the  proceeds  of  that  outside  the 
homggtead  befpre  it  should  be  subjected  to  any  part  of  the 
indebtedness.  The  defendant  claimed  that  $1,000  of  the  mort- 
gage indebtedness  was  assumed  as  part  of  the  original  trans- 
action of  purchase,  and  that  the  widow's  right  in  the  real 
property  was  only  in  such  as  remained  after  payment  of  the 
purchase-money  indebtedness,  which  should  be  from  the  entire 
proceeds.  Upon  the  trial  the  facts  were  conceded  as  set  out 
in  the  pleadings,  and  as  are  contained  in  the  foregoing  state- 
ments. The  trial  court  found  that  at  the  time  of  his  death 
M.  D.  Haynes  was  occupying  the  property  as  a  homestead, 
and  that  since  his  death  his  widow,  the  plaintiff,  has  continued 
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to  so  occupy  it.  It  was  decreed  that  she  was  entitled  to  have 
set  off  to  her  the  one-third  in  value  of  the  land,  so  as  to  include 
the  residence  and  buildings,  and  that  the  mortgages  should  be 
paid  out  of  the  proceeds  of  the  remaining  two-thirds.  From 
such  decree  the  defendants  appeal. 

Stated  concisely,  the  claim  of  appellants  is  that,  when 
real  estate  is  purchased  subject  to  an  existing  mortgage,  which 
is  assumed,  and  is  therefore  a  part  of  the  purchase  money, 
upon  the  death  of  the  husband  the  widow  !s  right  as  to  dower, 
including  the  homestead,  attaches  only  to  that  which  remains 
after  payment  of  the  purchase-money  indebtedness.  As  thus 
presented  the  question  has  never  been  directly  before  us  for 
decision.  By  many  previous  decisions  of  this  court  it  has 
been  held  that  the  dower  interest  in  real  estate  attaches  subject 
to  the  superior  right  of  a  purchase-money  mortgage,  and  that 
the  widow  is  not  entitled  to'  assert  it  as  against  the  prior  claim 
based  upon  a  purchase-money  lien.  Thomas  v.  Hanson,  44 
Iowa,  651;  l^gmgrgr  ^t  Bournes,  53  Iowa,  172;  Noyes  v, 
Kramer,  54  Iowa,  22 ;  Snud^  v.  Rickey,  150  Iowa,  737.  But 
in  the  cited  cases  the  questi^'^is  to  rights  of  the  widow  when 
dower  is  sought  to  include  the  hgtm'Btgwil  wwi  110I  iiivjjlved 
nor  considered.  There  were  only  the  questions  of  the  rights 
of  creditors  or  purchasers.  The  present  case  seeks  no  impair- 
ment of  the  rights  of  the  mortgage  creditors  to  have  their  liens 
satisfied  from  the  real  estate,  but,  as  between  the  widow  and 
the  heirs,  asks  to  have  the  interests  of  the  latter  first  subjected 
to  the  purchase-money  lien,  before  the  homestead  in  which 
dower  is  asked  shall  be  subjected  to  any  part  of  the  claim. 

It  is  a  rule,  often  stated  by  this  court,  that  when  a  widow 
elects  to  take  her  distributive  share  under  the  law,  which 
embraces  a  part  or  all  of  the  homestead,  the  property  other 
than  that  set  apart  to  her  must  first  be  subjected  to  a  mortgage  t^ 
lien  upon  the  whole  premises,  her  share  being  liable  only  forjf'^ 
the  deficiency.  Wilson  v,  Hardesty,  48  Iowa,  515 ;  McGloth- 
len  V.  Hite,  55  Iowa,  392 ;  BisseU  v.  BisseU,  120  Iowa,  127, 
The  policy  of  the  law  is  to  protect  the  homestead  in  so  far  as  ^ 
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such  may  be  done  without  lessening  the  superior  rights  of 
creditors.  In  so  doing  it  not  infrequently  occurs  that  the 
interests  of  the  heirs  are  largely  reduced,  but  as  stated  in 
Trowbridge  v.  Sypher,  55  Iowa,  357,  "it  is  deemed  justi- 
fiable on  account  of  the  necessity  of  affording  the  widow 
protection  when  she  is  powerless  to  protect  herself."  The 
real  property  involved  in  the  present  proceeding  was,  from 
V  the  time  of  its  purc^aae,  in  part  occupied  as  a  homestead. 
Passing  for  the  moment  the  question  of  purchase-money  lien, 
had  the  mortgagee  sought  foreclosure  during  the  lifetime  of 

JM.  D.  Haynes,  the  latter,  with  his  wife,  had  the  right  to  insist 
that  the  property  outside  the  homestead  should  first  be  ex- 
hausted. Code  section  2979.  Twogood  v.  Stephens,  19  Iowa, 
405 )  Bissell  v.  BisseU,  supra. 

The  Twogood  case,  supra,  was  a  proceeding  which,  among 
other  questions,  considered  that  of  the  right  of  the  wife  in  real 
estate  in  the  conveyance  of  which  she  had  not  joined.  Her 
husband,  Stephens,  had  purchased  360  acres  of  land  from  the 
school  fund  commissioners,  giving  in  payment  one-fourth  of 
the  purchase  money  in  cash,  and  his  note  for  the  balance, 
under  an  agreement  that  deed  was  to  be  delivered  when  the 
consideration  was  fully  paid,  reserving  in  the  commissioner 
the  right  to  forfeit  the  contract  and  resell  the  land  in  case  of 
default  in  payment  of  the  balance  of  the  purchase  money. 
Failing  to  pay,  judgment  was  procured  against  the  purchaser. 
Another  judgment  creditor  levied  upon  the  purchaser's  equit- 
able interest  in  the  land,  and  bid  it  off  for  the  amount  of  his 
claim  and  costs.  Questions  arose  as  to  the  right  of  redemption 
from  the  purchase-money  judgment,  and  the  homestead  right 
of  Stephens  and  wife  in  the  house  and  forty  acres  was  inter- 
posed. In  considering  the  rights  of  the  parties  this  court  then 
stated:  **As  respects  the  rights  of  Stephens  and  wife,  they 
consist  in  holding  the  homestead  of  forty  acres,  subject  to  pay 
any  balance  there  may  be  on  the  school  fund  judgment  after 
first  exhausting  the  other  land. ' '  The  school  fund  claim  was 
for  purchase  money.     If  the  right  existed  in  husband  and 
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wife  to  occupy  and  hold  the  homestead  as  only  secondarily 
liable  for  the  purchase-money  indebtedness,  it  was  because 
such  right  attached  to  the  entire  tract  so  occupied,  and  not  to 
the  fractional  remainder  after  deducting  the  pro  rata  portion 
of  the  indebtedness.  Such  right  then  existing,  it  would  follow 
that  upon  the  death  of  the  husband  the  homestead  rights  held 
by  him  would,  by  operation  of  law,  pass  to  his  widow,  and,  sub- 
ject only  to  its  secondary  liability  for  purchase-money  lien, 
would,  in  the  admeasurement  of  her  dower  right  so  as  to  in- 
clude the  homestead,  pass  to  her  free  from  the  claim  of  the 
indebtedness.  We  conclude  that  the  decree  of  the  trial  court 
was  right,  and  it  is  Affirmed. 

Ladd,  C.  J.,  and  Deemer  and  Gatnor,  JJ.,  concur. 


C.  M.  Brown,  Appellee,  v.  Cfty  op  Sioourney,  Iowa, 

Appellant. 

Municipal  corporations:  street  grade:  establishmsnt :  damages. 
The  only  method  of  establishing  the  grades  of  city  streets  is  by  an 
ordinance  for  that  purpose,  it  cannot  be  done  by  the  mere  act  of 
the  city  officials  in  lowering  or  raising  the  grade;  and  until  a 
grade  has  been  established  by  ordinance  the  city  is  liable  to  adja- 
cent property  owners  for  injury  resulting  from  a  change  of  the 
surface  of  the  street. 

Appeal  from  Keokuk  Disirict  Court. — Hon.  K.  B.  WHiLOOOK- 

SON,  Judge. 

Thursday,  February  19, 1914. 

Appeal  by  defendant  from  judgment  granting  mandatory 
injunction  requiring  the  defendant  to  remove  obstructions  to 
the  flow  of  surface  water  from  plaintiff's  lot. — Affirmed. 
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W.  C.  Oambeli,  for  appellant. 

J^.  L.  Ooeldner,  for  appellee. 

WrrHROW,  J. — ^Plaintiff  is  the  owner  of  lot  1  in  Woek  1 
of  Hogan's  addition  to  Sigourney,  which  is  a  city  of  the  second 
class.  His  lot  is  bounded  on  the  north  by  South  street,  on  the 
east  by  Crocker  street,  and  on  the  south  by  Valley  street. 
The  natural  slope  of  his  lot  is  to  the  northeast,  that  corner 
of  the  lot  being  many  feet  lower  than  the  south  part.  It 
appears  in  the  evidence  that  up  to  the  time  complained  of  by 
plaintiff  there  had  been  maintained  a  culvert  across  South 
street  which  afforded  drainage  and  outlet  for  the  water  which 
flowed  upon  plaintiff's  lot  from  a  tract  to  the  south,  and 
from  Valley  street  and  Crocker  street.  It  also  appears  that 
in  the  spring  of  1910  and  subsequently  the  city  of  Sigourney, 
by  its  street  commissioners  and  laborers,  raised  the  surface  of 
South  street,  removed  the  old  culvert,  and  at  or  near  where 
it  had  been  placed  a  tile  culvert,  which,  however,  was  higher 
than  the  one  which  was  replaced,  and  which  elevation,  together 
with  the  added  height  to  the  street,  prevented  the  flow  of 
surface  water  from  the  north  side  of  plaintiff's  lot,  thus 
causing  it  to  accumulate,  and  prevented  its  cultivation  and 


The  foregoing  statement  of  the  facts  is  the  substance  of 
plaintiff's  complaint,  upon  which  he  bases  his  right  to  recover 
damages  and  a  claim  for  a  mandatory  injunction  directing  the 
city  of  Sigoumey  to  remove  from  its  street  the  obstruction 
to  the  free  flow  of  water  from  plaintiff's  premises.  The  cause 
was  tried  to  the  court.  No  damages  were  allowed,  but  manda- 
tory injunction  was  granted  as  prayed.  From  such  the 
defendant  appeals. 

The  facts  as  shown  by  the  record  sustain  the  conclusions 
reached  in  the  first  division  of  this  opinion.  From  the  argu- 
ment of  appellant,  we  find  that  its  reliance  is  upon  the  proposi- 
tion that  the  city  is  not  compelled  to  afford  drainage  for  the 
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plaintiff's  lot  while  the  same  is  below  grade,  and  does  not 
seriously  dispute  the  findings  of  fact  upon  which  the  trial 
court  must  have  based  its  judgment  and  order. 

-  The  statement  of  appellant's  position,  which  is  made  in 
different  ways,  in  the  end  resolves  itself  into  the  proposition 
given  above,  and  which  includes  in  it  the  averment  that  the' 
lot  is  below  grade.  This  latter,  however,  is  not  a  question  of 
disputed  fact  in  this  case,  but  one  of  law.  It  is  clear  that, 
prior  to  raising  the  surface  of  South  street  and  placing  the 
tile  culvert  across  it,  and  some  work  on  Crocker  street  which 
tended  to  increase  the  flow  of  water  on  to  plaintiff's  lot,  there 
had  been  no  interference  with  the  natural  drainage  of  the 
surface  water  from  plaintiff's  lot. 

So  far  as  the  record  shows  there  is  no  established  grade 
for  the  streets  of  the  city  of  Sigoumey.  Such  cannot  be  done 
by  action  of  the  city  through  its  officers  in  changing  the 
physical  height  of  the  street,  either  by  lowering  or  raising, 
but  only'  by  means  of  an  ordinance.  Caldwell  v,  NashuOj 
122  Iowa,  179,  and  cases  cited.  When  the  grade  is  so  estab- 
lished, streets  may  be  changed  in  their  height  to  conform  to  it 
without  creating  liability  for  resulting  damages.  But,  until 
a  grade  is  so  established,  a  city  may  not  make  changes  in  the 
surface  of  the  street  resulting  in  damages  to  adjacent  property 
owners  without  being  liable  for  the  same.  Trustees  v.  Ana- 
mosa,  76  Iowa,  538 ;  Caldwell  v.  Nashua,  supra. 

This  proceeding  clearly  comes  within  the  rule  of  the  cited 
cases.  None  of  the  cases  referred  to  by  appellant  state  a 
different  rule.  Many  of  them  but  state  the  recognized  right 
to  recover  damages  resulting  from  a  change  of  grade,  having 
no  reference  to  conditions  caused  by  a  change  of  surface  where 
there  is  no  established  grade. 

The  judgment  of  the  trial  court  was  right,  and  it  is 
Affirmed. 

Ladd,  C.  J.,  and  Deemeb  and  Oaynob^  JJ.,  concur. 


Feb.  1914]  Daltun  v.  District  Couwr.  187 


John  F.  DAiyroN  and  John  B.  Walton,  Plaintiffs,  v.  Cal- 
houn County  District  Court  and  F.  M.  Powers  as 
Judge  op  the  District  Court  op  Calhoun  County, 
Iowa,  in  the  16th  Judiciaii  District,  Defendants. 


Certiorari:     notice  of  hkarino.    Where  no  stay  of  proceedings  in  the 

1  lower  court  was  demanded  under  a  writ  of  certiorari,  service  of 
notice  of  hearing  upon  the  court  below  waa  not  a  condition  prece- 
dent to  the  issuance  of  the  writ. 

Eyidence:    fsoduction  of  books  and  papbbs:     suFnciSNcr  or  appli- 

2  CATION.  The  application  for  an  order  requiring  the  production  of 
books  and  papers  for  the  inspection  by  the  opposite  party  must 
disclose  the  fact  that  the  desired  evidence  is  material  to  some  issue 
in  the  case;  but  this  requirement  may  be  satisfied  by  a  detailed 
statement  of  what  is  expected  to  be  proved,  although  there  is  no 
direct  averment  of  materiality. 

Slander  and  libel:     production  of  evidence:     matebiality.    The  books 

3  of  a  newspaper  office,  showing  the  circulation  of  the  paper  in  which 
an  aUeged  libel  was  published,  are  material  on  the  question  of  the 
extent  of  the  injury  sustained,  and  an  order  for  their  production 
should  be  granted. 

Same:    cebtiobabi:      application   of   writ.     Where   the   court   had 

4  jurisdiction  of  the  subject  matter  and  the  parties  in  a  suit  for 
libel,  an  order  for  the  production  of  defendant's  books  showing  the 
circulation  of  the  paper  in  which  the  alleged  libel  was  published 
is  not  reviewable  by  certiorari;  aa  there  is  a  complete  remedy  in 
such  cases  by  appeal.  It  is  only  where  the  court  has  acted  illegally 
that  certiorari  is  available. 

Same:     production  of  evidence:     discretion.     Although  the  answer 

5  in  an  action  for  libe),  and  the  objections  to  an  application  for  the 
production  of  defendant's  books  showing  the  circulation  of  the 
alleged  libel,  admitted  the  extent  of  the  circulation  of  the  news- 
paper as  broadly  as  charged  in  the  petition,  it  was  still  within  the 
proper  discretion  of  the  court  to  require  the  production  of  the 
books. 
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Same:    constitutional  law:     unreasonable  search   and   seizure. 

6  An  order  for  the^  production  of  books  and  papers  is  not  a  viola- 
tion of  the  constitution  prohibiting  an  unreasonable  search  and 
seizure. 

Evidence:    production  of  books  and  papers:    discretion.    The  right 

7  to  a  rule  requiring  the  production  of  books  and  papers  is  not  to 
be  used  as  a  means  of  acquiring  knowledge  of  a  competitor's  busi- 
ness, which  will  aiford  an  unjust  advantage;  but  in  granting  the 
rule  it  will  be  presumed  that  the  court  in  the  exercise  of  its  discretion 
will  permit  no  examination  or  discovery  not  required  for  the  pur- 
poses of  the  case,  and  that  the  rights  of  both  litigants  will  be  safe- 
guarded. 

Appeal  from  CaUioun  District  Court. — Hon.  P.  M.  Powers, 

Judge. 

Thursday,  February  19,  1914. 

Proceeding  in  certiorari. — Affirmed. 

John  W,  Jacobs,  and  Healy,  Bumquist  it  Thomas,  for 
plaintiffs. 

M.  W.  Frick,  and  Casper  Schenk,  for  defendants. 

WiTHROw,  J. — The  plaintiffs  in  this  proceeding  are  the 
defendants  in  a  civil  action  for  libel  brought  by  T.  D.  Long 
in  the  district  court  of  Calhoun  county.  The  alleged  libel 
consisted  in  the  publication  in  the  Hanson  Democrat  of  cer- 
tain matter  concerning  the  plaintiff  which  is  alleged  to  be 
defamatory  and  untrue.  In  his  answer,  J.  F.  Dalton  ad- 
mitted  his  ownership  of  the  '^Democrat,"  and  also  the 
publication  of  the  article  which  is  the  basis  of  the  action,  but 
says  that  it  was  written  by  his  codefendant,  J.  B.  Walton. 
The  latter  in  his  answer  admitted  that  he  wrote  and  caused 
to  be  published  in  the  "Democrat"  the  article  of  which  com- 
plaint is  made,  and  that  it  was  true.  He  pleads  that  the  state- 
ments  and   averments  in   the   alleged  libelous  article  was 
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legitimate  reply  to  charges,  accusations,  and  assaalts  made 
against  Walton  by  Long  in  the  columns  of  the  Manson  Jour- 
nal, a  newspaper  owned  and  published  by  T.  D.  Long.  He 
pleads  that  he  has  not  in  his  possession  nor  under  his  control 
the  articles  referred  to,  but  states  that  they  appeared  in 
various  issues  of  the  Manson  Journal,  and  will  be  found  in 
the  files  of  that  paper.  The  answers  were  filed  during  the 
May,  1913,  term  of  court.  We  need  not  further  notice  the 
pleadings,  excepting  as  to  one  averment  of  the  petition  and 
statements  in  the  answers  which  have  bearing  upon  the  ques- 
tion raised  in  this  proceeding.  During  the  May  term  of  the 
court  the  defendants  in  the  main  action  filed  a  petition  under 
the  statute  for  the  production  of  books  and  papers,  in  which 
they  asked  that  the  plaintiff,  Long,  be  required  to  produce  in 
court  for  the  purpose  of  examination  by  the  defendants  all 
copies  and  files  of  the  Manson  Journal  for  the  several  years  in 
which  Walton  complains  there  appeared  unjust  attacks  against 
him.  Prayer  was  also  made  for  the  production  of  the  books  and 
records  showing  the  names  of  the  subscribers  to  the  Manson 
Journal  from  and  after  March  6,  1912.  To  this  petition  re- 
sistance was  filed  by  T.  D.  Long,  many  grounds  of  objection 
being  stated.  At  the  same  term  of  court  Long  filed  a  petition 
for  the  production  of  books  and  papers,  praying  an  order  re- 
quiring the  defendants  in  the  libel  suit  to  produce  all  books, 
memoranda,  or  papers  showing  the  mailing  or  subscription 
list  of  the  ''Democrat"  on  March  6,  1912,  ''to  be  inspected 
or  copied  by  plaintiff  or  his  attorneys,"  and  stating  from 
such  lists  he  expected  to  show  the  general  circulation  of  the 
alleged  libelous  article  in  nearly  every  state  in  the  Union,  to 
Senators  and  Representatives  in  Congress,  to  prominent  men 
in  Iowa,  and  to  public  libraries  and  reading  rooms.  Service 
of  notice  of  such  application  was  accepted  by  the  attorneys 
for  Walton  and  Dalton.  On  May  13,  1913,  the  trial  court 
rtded  upon  several  motions,  objections,  and  applications  which 
had  been  filed  in  the  case,  and  also  entered  an  order  requiring 
the  plaintiff  to  produce  the  copies  and  files  of  the  Manson 
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Journal  for  the  years  1910, 1911, 1912,  and  1913.  October  20, 
1913,  an  order  was  entered  requiring  the  defendants  to  pro- 
duce for  the  inspection  of  the  plaintiff  the  subscription  or 
mailing  list  of  the  ''Democrat."  The  petitions  on  the  part 
of  each  were  so  comprehensive  in  their  desires  that  had  they 
been  granted  in  full  each  of  the  publishers  would  have  secured 
detailed  information  of  his  rival's  business;  but  the  trial 
court  in  its  rulings  limited  the  inspection  to  that  which  we 
have  stated.  Upon  such  order  being  entered,  following  the 
last  ruling  the  defendants  in  the  main  action  sued  out  of  this 
court  on  October  28,  1913,  a  writ  of  certiorari  to  which  the 
presiding  judge  made  full  return  on'  November  3d,  pending 
hearing  on  which  the  cause  below  was  continued,  granting  to 
plaintiff  thirty  days  to  plead  to  amended  and  substituted 
answers  which  were  filed  during  the  October  term. 

The  particular  manner  in  which  it  is  alleged  that  the 
trial  court  exceeded  its  jurisdiction  in  entering  the  order  of 
which  complaint  is  made  is  stated  as  follows:  (1)  That  no 
issue  was  tendered  warranting  the  sustaining  of  the  petition 
for  the  reason  that  complainant  Dalton  in  resistance  to  the 
petition  admitted  every  allegation  of  fact  intended  to  be 
shown  by  the  mailing  list.  (2)  That  such  order  is  illegal 
because  before  it  may  be  granted  the  opposite  party  must  be 
permitted  to  show  cause  why  it  should  not  be  granted.  (3) 
That  it  was  not  shown  that  the  mailing  list  of  the  Hanson 
Democrat  was  material  in  making  out  the  cause  of  action. 
(4)  That  its  effect  was  to  put  into  the  hands  of  a  rival  the 
business  secrets  of  complainant.  (5)  That  it  invades  the 
constitutional  rights  of  the  complainant,  as  he  is  exempt 
from  unreasonable  seizures  and  searches,  and  is  entitled  to 
be  secure  in  his  property.  (6)  That  the  order  was  not  based 
upon  any  proper  showing  or  proceeding.  (7)  That  the  pro- 
visions of  the  statute  do  not  warrant  such  an  order  nor  confer 
upon  the  court  jurisdiction  to  make  it. 

In  the  original  petition  it  is  charged  that  John  F.  Dalton 
is  the  owner,  editor,  and  publisher  of  the  Manson  Democrat, 
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''said  periodical  having  an  extensive  general  circulation  in 
said  county,  throughout  the  state  of  Iowa  and  elsewhere." 
The  answer  of  Walton  admits  that  the  ** Democrat'*  is  a 
newspaper  of  general  circulation  published  in  Manson.  That 
of  Dalton  admits  ownership  of  *'The  Democrat,"  a  weekly 
newspaper  having  a  general  circulation  in  Calhoun  county  and 
elsewhere  in  the  state  of  Iowa.  In  the  petition  of  Long  for 
production  of  books  and  papers,  he  avers  ''he  expects  to  prove 
by  said  mailing  list  that  the  libel  complained  of  was  sent  to 
persons  in  nearly  every  state  of  the  Union,  to  Senators  and 
Representatives  in  Congress,  to  men  prominent  in  Iowa  politi- 
cal and  social  circles,  to  various  public  and  college  libraries 
and  reading  rooms,  to  business  men  with  whom  plaintiff  had 
business,  to  hundreds  of  personal  acquaintances,  and  thou- 
sands of  others.  Plaintiff  expects  to  show  by  said  list  that 
he  has  been  humiliated  and  defamed  publicly  and  privately 
in  the  eyes  of  misn  and  women  whose  good  opinion  he  values 
because  of  their  position  in  financial,  social,  political,  and 
religious  circles,  and  that  said  defamation  in  some  of  said 
instances  has  been  filed  away  as  a  permanent  record  for  all 
future  time."  In  their  objections  to  granting  the  petition 
the  defendants  admitted  the  circulation  and  distribution  of 
the  publication  as  broadly  as  is  above  pleaded.  From  such 
record  it  is  claimed  that  upon  the  particular  question  thus 
presented  there  was  no  issue,  and  that  in  requiring  the  pro- 
duction of  proof  to  establish  that  which  was  not  in  dispute 
the  trial  court  exceeded  its  jurisdiction  and  acted  illegally. 
Keeping  in  mind  the  rule  that  the  remedy  by  certiorari  is 
not  to  correct  errors  committed  by  a  court  having  jurisdiction 
of  the  parties  and  of  the  subject-matter,  but  only  to  inquire 
into  cases  where  it  is  aUeged  the  inferior  tribunal  has  ex- 
ceeded its  proper  jurisdiction  or  has  acted  illegally,  we  must 
ascertain  under  this  record  whether  that  which  is  the  subject 
of  complaint  in  this  division  of  the  opinion  was  an  error  of 
the  trial  court  acting  within  its  power,  or  was  illegal  or  in 
excess  of  its  jurisdiction. 
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I.  Preliminary  to  this  question  we  give  attention  to  the 
objection  of  defendants  as  to  our  right  to  consider  the  case. 
It  is  claimed  that  this  proceeding  is  not  properly  in  this 

court,  and  cannot  be  heard,  for  the  reason 
^ '  no5S^" '       that,  where  a  stay  of  proceeding  is  demanded 

under  a  writ  of  certiorari,  a  notice  of  hearing 
served  on  the  lower  court  is  a  condition  precedent  to  the 
legal  issuance  of  the  writ.  Such  is  the  requirement  of  Code, 
section  4157 ;  but  we  find  it  not  applicable  here.  The  petition 
for  the  writ,  as  presented  to  this  court,  did  not  ask  for  a 
stay  of  proceeding  in  the  lower  court,  and  although  plaintiff's 
abstract,  no  doubt  through  inadvertence,  recites  that  upon 
presentation  of  the  petition  one  of  the  justices  of  this  court 
issued  an  order  staying  the  proceeding  in  the  district  court, 
an  examination  of  the  original  files  shows  only  a  direction  for 
the  issuance  of  the  writ,  with  no  provision  as  to  its  effect  upon 
the  proceedings  below.  This  objection  is  therefore  without 
merit. 

II.  By  Code,  section  4654,  it  is  provided  that  **the  dis- 
trict .  .  .  court  may  in  its  discretion,  by  rule,  require 
the  production  of  any  papers  or  books  which  are  material  to  a 
2.  evidbncb:  pro-  J^®*  determination  of  any  cause  pending  be- 

books^and'pa-     ^^^  1^,  for  the  purposc  of  being  inspected  and 
ffency'of'appii-    copied  by  or  for  the  party  thus  calling  for 

them."  Under  that  section  it  is  necessary 
that  that  which  is  sought  to  be  secured  be  material  to  some 
issue  in  the  case,  and  it  is  contended  by  the  plaintiffs,  and 
there  is  some  authority  for  the  claim,  that  the  application 
for  the  order  must  affirmatively  show  the  desired  evidence 
to  be  material.  The  application  presented  to  the  trial  court 
did  not  in  terms  state  that  the  books  were  material,  but  it 
did  state  in  detail  what  was  expected  to  be  proved  from  them, 
i.  e.,  the  distribution  of  the  newspaper  among  people  and  to 
institutions  which  gave  to  the  alleged  libelous  publication 
wide  circulation  among  those  whose  good  opinion  was  valued, 
and  in  some  instances  had  been  filed  as  a  permanent  record, 
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etc.y  and  if  material  such  was  sufiBciently  shown  by  the  plead- 
ings in  the  main  case,  and  by  the  application  for  the 
production  of  the  books,  even  though  such  fact  was  not  ex- 
pressly averred.  In  considering  a  like  question  this  court, 
in  Iowa  Loan  dc  Trust  Co,  v.  District  Court,  149  loi^a,  66, 
said:  '* While  the  court  is  given  discretion  in  the  matter,  it 
is  the  plain  intent  of  the  statute  that  no  rule  shall  be  granted 
unless  it  is  made  to  appear  to  the  court,  either  by  the  petition 
or  upon  a  hearing  where  the  issuance  of  the  rule  is  resisted, 
that  the  books  and  papers  are  material  to  the  issues  then 
before  the  court."  We  think  that  the  petition  presented  to 
the  trial  court  was  sufficient  under  the  statute,  followed  as 
it  was  by  a  resistance  to  it  in  which  that  question  was  not 
raised,  but  the  issuance  of  the  order  was  combated  on  other 
grounds. 

III.  That  evidence  of  the  character  sought  to  be  secured 
would  be  material  in  an  action  for  libel  we  think  is  clear. 
In  the  case  of  Palmer  v.  Mahin,  120  Fed.  737  (57  C.  C.  A.  41), 

like  this  an  action  for  libel,  a  petition  Which 

3.   Slander  and  .        m,     ,   Mt  .i^  ••■        •%  t 

libel :  prodac-     was  m  effect  the  same  as  that  considered  here 

tlon  of  eyl-  .,«        i-rf.      loi  •*-».•       •       r^ 

dance :  mate-       was  denied  by  the  United  States  District  Court 

for  the  Southern  District  of  Iowa.  Upon 
appeal  to  the  Circuit  Court  the  order  was  reversed,  and  in 
its  opinion  the  following  statement  of  the  law  appears : 

The  court  denied  the  application  of  the  plaintiff  for  a 
subpoena  duces  tecum  to  Harold  Mahin,  commanding  him  to 
produce  in  evidence  at  the  trial  the  mailing  lists,  subscription 
lists,  shipping  lists,  books,  records,  and  accounts  of  the  defend- 
ants which  showed  the  extent  and  the  places  of  the  circulation 
of  the  Muscatine  Evening  Journal  during  the  years  1892, 
1894, 1895,  and  1897,  when  these  articles  were  published  when 
it  should  have  granted  that  application.  The  motion  was 
founded  on  an  affidavit  of  counsel  for  the  plaintiff  that  Harold 
Mahin  was  in  possession  and  control  of  these  papers  and 
books,  and  that  they  were  material  and  necessary  for  the 
trial  of  the  case.  Their  materiality  and  necessity  in  order  to 
prove  the  plaintiff's  damages  are  evident  from  the  pleadings 
Vol.  164  U.— 18 
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themselves.  He  was  entitled,  in  any  event,  to  such  damages 
08  would  fairly  compensate  him  for  the  injury  he  had  suffered 
from  the  publication  of  the  articles  in  the  Evening  Journal. 
The  extent  of  that  injury  was  conditioned  by  the  extent  and 
by  the  locality  of  the  circulation  of  the  newspaper  which  pub- 
lished them.  The  shipping,  mailing,  and  subscription  lists  of 
that  paper,  and  its  books  of  account  with  its  subscribers,  con- 
stituted the  best,  and  probably  the  only  definite,  evidence  of 
these  facts.  In  actions  for  libel  by  publications  in  a  news- 
paper, it  is  always  competent  for  the  plaintiff  to  prove  the 
extent  to  which,  and  the  locality  in  which,  the  paper  contain- 
ing the  publications  circulated. 

The  rule  above  stated  in  its  general  application  has  close 
bearing  upon  this  case,  not  only  as  to  the  correctness  of  the 
order  of  the  trial  court,  but  also  as  to  its  jurisdiction  to 
make  it 

IV.  Going  to  the  merits:  The  cause  in  which  this  con- 
troversy arose  was  regularly  pending  before  it,  and  it  had 
jurisdiction  of  the  parties  and  of  the  subject-matter.    Any 

relevant  judicial  act  during  the  trial  of  the 
tiorari  :^ap'pii-     cause  or  in  making  up  the  issues  was  therefore 

within  its  power  and  legal  duty,  and  for  error 
committed  in  that  respect  this  remedy  will  not  lie.  If,  how- 
ever, while  in  the  discharge  of  such  duties  the  trial  court, 
even  with  jurisdiction  of  the  parties  and  of  the  subject- 
matter,  proceeds  in  some  manner  contrary  to  law,  the 
particular  unlawful  act  may  be  then  reviewed.  Tiedi  v. 
Carstensen,  61  Iowa,  334.  It  cannot  be  reasonably  claimed 
that  a  ruling  of  the  trial  court  upon  the  admissibility  of  evi- 
dence, as  to  whether  it  is  material,  may  be  reviewed  by 
certiorari,  for  as  to  such  a  complete  remedy  is  otherwise 
provided  by  law.  At  most,  it  would  be  an  error  and  not  an 
illegal  act,  and  this  distinction  must  be  recognized  aa  a  con- 
trolling  one  in  determining  when  the  writ  will  properly  lie. 
Recognizing  as  must  be  done  that  under  the  statute  the  trial 
court  in  the  exercise  of  its  discretion  had  the  full  power  to 
order  the  production  of  books  and  papers  when  shown  to  be 
material  to  the  cause,  and  also  that  in  holding,  as  a  basis  for 
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the  order,  that  they  are  material,  it  follows  that  an  order 
granted  under  such  condition  is  not  subject  to  review  by 
the  method  here  invoked,  unless  it  shall  appear  from  other 
reasons  urged  by  the  plaintifib  that  the  court  in  so  doing  acted 
outside  its  lawful  authority.  Iowa  Loan  &  Trust  Co.  v.  Dist. 
Court,  149  Iowa,  66. 

V.  It  is  claimed,  however,  that  as  the  answers  admitted 
as  broadly  as  stated  in  the  petition  the  averments  as  to  the 
extent  of  the  circulation  of  the  newspaper,  and  that  as  the 

objections  to  the  application  for  the  order 

6.  Sams:  produc- 

d«ice*'  diBcre-     li^^wise  admitted  as  fully  as  stated  in  the  ap- 
^^^'  plications  the  statements  as  to  its  circulation 

and  distribution,  there  was  therefore  no  issue  upon  which 
the  desired  books  could  be  offered  as  material  evidence.  It 
is  to  be  determined  whether,  under  an  issue  such  as  was 
presented  to  the  trial  court  in  the  main  case,  an  admission 
in  the  answer  or  in  subsequent  pleadings  will  be  sufficient 
to  deprive  the  plaintiff  of  his  right  by  competent  evidence  to 
prove  his  cause  when  that  admission  does  not  reach  to  the 
entire  cause  of  action,  but  only  to  an  element  necessary  to  be 
proved  to  establish  it.  As  to  the  admitted  averments  there 
can  be  no  question  that  the  plaintiff  may  rely  upon  them  and 
not  offer  proof.  Our  cases  have  not  considered  this  question, 
but  there  are  many  authorities  upon  the  subject  which  state 
a  safe  and  just  rule.  In  Baumier  v.  Antiau,  79  Mich.  509  (44 
N.  W.  941)  it  was  held  that  an  offer  by  defendant  to  admit  / 
plaintiff's  claim  as  to  a  material  fact  did.  not  deprive  the 
plaintiff  of  the  right  to  present  proof  to  the  jury  in  his  own 
way,  subject  to  the  rules  of  evidence;  that  such  was  a  sub- 
stantial right  of  which  the  proffered  admission  could  not 
deprive  him.  That  case  was  followed  in  Michigan  Paper  Co. 
V.  Electric  Co.,  141  Mich.  48  (104  N.  W.  389).  The  rule  is 
recognized  in  Dumiing  v.  Maine  Central  R.  R.,  91  Me.  87  (39 
Atl.  352,  64  Am.  St.  Rep.  208) ;  State  v.  Powell,  5  Pennewill 
(Del.)  24  (61  Atl.  966) ;  Jones  v.  AUen,  85  Fed.  524  (29  C. 
C.  A.  318) ;  Life  Ins.  Co.  v.  Moore,  34  Mich.  41 ;  and  in 
Thompson  on  Trials,  section  361,  it  is  given  as  being  within 
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the  discretion  of  the  trial  court  whether  upon  such  admission 
further  evidence  upon  that  point  may  be  introduced.  We 
are  of  opinion  that  it  is  within  the  discretion  of  the  court 
to  make  the  order,  under  the  role  above  given,  and  such  is 
not  reviewable  in  the  proceeding. 

VI.  It  is  further  claimed  by  the  plaintiffs  that  the  ob- 
ject sought  to  be  accomplished  constituted  an  unreasonable 
search  and  seizure  of  the  private  books  and  papers,  and  that 

it  was  in  violation  of  their  rights  guaranteed 
tutionariaw:      Under  the  Constitution.    Without  discussion, 

unreasonable         .11  1111         i«  1  % 

search  and         it  has  been  held  by  this  court  that  such  pro- 

selsure.  '^ 

ceedings  do  not  come  within  that  protective 
provision,  which  as  a  rule  has  reference  to  criminal  or  qwisi 
criminal  proceedings,  or  to  forfeiture  and  not  the  statutory 
methods  for  obtaining  evidence.  Finn  v.  District  Court,  145 
Iowa,  166;  Iowa  Loan  &  Trust  Co.  v.  District  Court,  149 
Iowa,  71. 

VII.  It  is  urged  generally  that  by  this  procedure  there 
is  placed  within  the  reach  of  a  rival  in  business  means  of 
knowledge  as  to  his  competitor's  business  affairs  which  give 

to  him  an  unjust  advantage.    While  we  recog- 

7.  Bvidbncb:  pro-      •        .i.        •  i_.      «   '         . 

ducdon  of  nize  the  right  of  one  to  preserve  in  secrecy 

books  and  pa-      _  .  „  .  .  _  _    ,  ^     , 

pers:  discre-       his  own  affairs,  SO  far  as  knowledge  of  them 

may  not  properly  be  required  in  the  public 
interest  or  in  the  assertion  of  private  rights,  yet  the  govern- 
ing principle  as  to  such  is  stated  in  the  cases  cited  in  the 
previous  division  of  this  opinion ;  and  we  must  presume  that 
the  trial  court  in  exercising  the  discretion  granted  to  it  in 
such  matters,  and  in  the  fairness  which  may  be  expected  to 
control  its  acts  in  the  matter,  will  permit  no  examination  or 
discovery  not  necessary  to  the  case,  nor  want  in  proper  regard 
for  the  rights  of  both  litigants. 

From  the  conclusions  reached  it  follows  that  the  ruling  of 
the  trial  court  is  Affirmed. 

liADD,  C.  J.,  and  Debmer  and  Gatnor,  JJ.  concurring. 
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Nick  Ludowese,  Appellant,  v.  Farmers'  Mutual  Cooperative 

Company. 

Contracts  in  rMtraint  of  trade:  invauditt.  The  by-law  of  a  co-opera- 
tive company  maJdng  it  the  duty  of  the  company  to  pay  its  mem- 
bers the  highest  market  price  for  farm  products,  but  in  case  of 
sale  to  a  competitor  for  a  higher  price  such  member  shall  pay  a 
certain  percentage  of  the  price  to  the  co-operative  company  is  in 
restraint  of  competition  and  therefore  illegal,  and  cannot  be  relied 
!  upon  as  the  basis  for  affirmative  relief. 

Appeal  from  Sioux  District  Court. — Hon.  WiUiiAM  Hutchin- 
son, Judge. 

Thursday,  February  19,  1914. 

The  plaintiff  appeals  from  an  order  overruling  a  de- 
murrer to  the  answer. — Reversed. 

T.  E.  Diamond,  for  appellant. 

Durm  &  Bryant,  and  Van  Oosterhout  dk  Hospers,  for 
api>ellee. 

Ladd,  C.  J. — The  Farmers'  Mutual  Co-operative  Com- 
pany is  a  corporation  engaged  in  buying  and  selling  grain, 
cattle,  hogs,  and  other  farm  produce,  with  its  principal  place 
of  business  at  Hospers.  The  plaintiff  is  a  farmer  living  near 
that  town  and  owner  of  four  shares  of  the  company's  capital 
stock.  It  declared  a  dividend  June  1,  1912,  but  refused  to 
pay  plaintiff  the  part  to  which  his  shares  entitled  him,  amount- 
ing to  $45.25.  So  alleging,  the  plaintiff  prayed  for  judgment 
The  answer  admitted  all  this  and  alleged  that  article  14  of  its 
by-laws  read : 
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While  it  shall  be  the  imperative  duty  of  the  agent  of  this 
corporation  to  pay  each  and  every  member  of  this  corporation 
the  highest  price  that  the  market  will  stand  upon  the  day  of 
sale  for  the  grade  and  quality  of  grain  and  hogs  offered, 
should  any  competitor  in  the  town  of  Hospers  offer  more  than 
the  said  agent  can  pay,  then  said  corporation  member  shall 
be  at  liberty  to  sell  to  said  competitor,  but  shall  be  obligated 
to  pay  to  the  treasury  of  the  corporation  one  cent  per  bushel 
on  all  grain  and  five  cents  per  hundredweight  on  all  hogs  and 
cattle  as  liquidating  damages  to  the  corporation.  All  grain, 
cattle  and  hogs  sold  to  competitors  to  be  weighed  on  corpora- 
tion scales.  Cattle  shall  be  bought  and  sold  if  the  board  of 
directors  shall  find  it  convenient  and  advisable  at  all  or  certain 
times  of  the  year. 

It  further  alleged  that  plaintiff  had  sold  400  bushels  of 
oats  and  13,000  pounds  of  pork  in  June,  1912,  to  competitors 
of  defendant  in  business  at  Hospers,  and  that  he,  as  a  member 
of  the  defendant  corporation,  became  obligated  to  it  in  the 
sum  of  $10.50  wherefore  but  $34.75  was  owing  plaintiff.  To 
the  afSrmative  portion  of  the  answer  the  plaintiff  demurred 
on  the  grounds:  (1)  That  the  corporation  was  without  power 
to  adopt  the  by-laws;  (2)  that  it  was  illegal;  (3)  tended 
to  stifle  competition;  (4)  was  in  restraint  of  trade;  and  (5) 
contrary  to  public  policy.  The  demurrer  was  overruled,  and, 
as  plaintiff  elected  to  stand  on  the  ruling,  judgment  was  en- 
tered accordingly  and  the  cause  duly  certified  to  this  court. 
The  by-law  was  clearly  in  restraint  of  competition  and  there- 
fore illegal.  Beeves  v.  Decor  ah  Farmers^  Co-Operative 
Society,  160  Iowa,  194,  decided  since  the  ruling  complained  of. 

Notwithstanding  the  interesting  brief  of  counsel  for  ap- 
pellee, we  are  inclined  to  adhere  to  that  decision.  The  record 
does  not  bear  counsel  out  in  saying  that  plaintiff  had  shared 
the  profits  derived  from  the  penalties  assessed  under  by-law 
14  or  that  any  of  these  are  included  in  the  dividends  in  con- 
troversy. On  the  contrary,  the  answer  admitted  liability  for 
the  dividends  declared  and  affirmatively  pleaded  the  illegal 
by-laws  and  prayed  to  recover  damages  thereunder.    In  other 
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words,  the  only  issue  was  that  raised  by  the  answer  and  that 
based  on  the  by*Iaw,  and  it  goes  without  saying  that  a  litigant 
may  not  plead  or  prove  a  void  by-law,  illegal  contract,  or 
other  instrument  as  a  basis  for  affirmative  relief. — Reversed. 

Debmer,  Gaynob,  and  Wfthrow,  JJ.,  concur. 


Sadie  Boeh,,  Administratrix  of  the  Estate  of  Albert  Roeh, 
Appellee,  v.  Business  Men's  Protective  Association 
of  Des  Moines,  Iowa,  Appellant. 

Acddental  inaarance:    Bvn>EMCS  of  accidbntal  death.    To  satisfy  the 

1  provision  of  an  accidental  insurance  policy,  that  the  association 
should  not  be  liable  for  an  injury  or  death  caused  by  the  discharge 
of  a  firearm,  unless  the  accidental  character  thereof  be  established 
by  the  testimony  of  one  eye  witness  other  than  the  insured,  it  is 
not  necessary  that  the  witness  should  have  seen  the  exact  manner 
of  the  discharge  of  the  firearm,  but  does  comprehend  the  presence 
of  the  witness  at  or  near  the  scene,  and  his  direct  observation  of 
the  facts  and  circumstances  which  of  themselves  indicate  that  the 
shooting  was  accidental,  without  the  aid  of  any  presumption  arising 
from  the  instinct  of  self-preservation.  Evidence  held  insufficient 
to  establish  the  accidental  shooting  of  deceased. 

Same:     oontbacts:     public  polict.     The  foregoing  provision  in  the 

2  contract  of  insurance  was  not  so  repugnant  to  public  policy,  in 
that  it  attempts  to  modify  or  control  the  procedure  of  the  courts, 
as  to  render  the  same  invalid. 

Appeal  from  Jackson  District  Court. — Hon.  M.  F.  Donegan, 

Judge. 

Thursday,  February  19, 1914. 

Action  upon  a  benefit  certificate  in  the  defendant  asso- 
ciation. The  defendant  denied  liability  npon  grounds  which 
will  be  referred  to  in  the  body  of  the  opinion.  The  case  was 
tried  to  the  court  without  a  jury,  resulting  in  a  judgment 


• 
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for  plaintiff  for  the  unount  of  the  certificate,  with  interest,  and 
defendant  appeals. — Reversed. 

Dunshee  &  Haines,  for  appellant. 

Charles  M.  Thomas  and  0,  E,  EUsinger,  iot  appellee. 

Debmer,  J. — The  defendant  is  a  mutual  assessment  acci- 
dent association  incorporated  under  chapters  7  and  8  of  title 
9  of  the  Code  of  Iowa.  As  such,  on  the  21st  day  of  March, 
1912,  it  received  an  application  from  one  Albert  Roeh  for 
membership  in  the  association.  The  application  contained  a 
statement  that  the  insured  would  accept  the  certificate  issued 
by  the  association  ''subject  to  all  the  conditions,  provisions 
and  limitations  contained  in  defendant's  articles  and  by- 
laws."  The  application  was  accepted,  and  a  certificate  was 
issued  to  and  accepted  by  the  insured  on  March  30,  1912.  It 
provided  certain  indemnities  in  case  of  injury  or  death  result- 
ing from  accident.  No  beneficiary  is  designated,  but  the  arti- 
cles provided  that  the  indemnity  should  be  paid  to  a  surviving 
wife  or  heir  of  the  member.  On  July  26,  1912,  the  insured 
came  to  his  death  as  a  result  of  the  discharge  of  a  rifle; 
whether  the  discharge  was  accidental  or  with  suicidal  intent 
does  not  clearly  appear.  This  action  was  commenced  by  the 
administratrix  of  his  estate  to  recover  the  benefits  and  indem- 
nity of  $1,000,  in  case  of  death  by  accidental  means.  De- 
fendant introduced  many  defenses,  and  the  case  was  tried 
on  a  stipulation  of  facts,  supplemented  by  certain  oral  testi- 
mony. 

Among  other  things  it  was  stipulated  in  the  certificate  of 
membership  that : 

The  articles  of  incorporation  and  by-laws  may  be  changed 
by  amendments  legally  adopted,  and  the  rights  of  the  member 
to  claim  benefits  or  indemnity  shall  be  determined  by  the  pro- 
visions of  the  articles  and  by-laws  in  force  at  the  time  a  claim 
arises.  Acceptance.    I  hereby  accept  this  certificate  of  mem- 
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bei^hip  subject  to  all  the  provisions,  conditions  and  limitations 
of  the  articles  of  incorporation  and  by-laws,  and  agree  that 
both  myself  and  my  beneficiary  shall  be  bound  by  future 
amendments  legally  adopted ;  and  also  subject  to  the  terms  and 
conditions  hereinbefore  set  out,  and  I  agree  that  the  articles 
of  incorporation,  by-laws,  my  application  and  this  certificate 
shall  jointly  constitute  the  contract  between  myself,  my  bene- 
ficiary and  the  association. 

The  articles  of  incorporation  provided  that: 

The  association  shall  pay  to  the  beneficiary  designated  in 
writing  by  any  member  of  the  accident  department,  who  must 
be  either  the  surviving  wife  or  an  heir  of  such  member,  the 
proceeds  of  one  full  assessment  on  each  member  of  the  acci- 
dent department  in  good  standing  at  the  time  of  the  accident, 
to  an  amount  not  exceeding  the  sum  specified  in  his  certificate 
for  indemnity  on  account  of  the  death  of  any  member  of  the 
accident  department  occurring  within  ninety  days  from  the 
happening  of  the  accident  and  resulting  directly  and  without 
intervening  cause  from  a  bodily  injury  sustained  by  the  mem- 
ber while  in  good  standing  and  effected  solely  by  external, 
violent  and  accidental  means,  subject  only  to  the  conditions, 
provisions  and  limitations  of  the  by-laws. 

Article  6,  Section  14.  The  right  of  any  member  or  per- 
son claiming  by,  through  and  under  any  certificate  issued  to 
any  member  to  claim  weekly  benefits  or  indemnity  from  the 
association,  shall  be  fixed  and  established  by  the  provisions  of 
the  articles  of  incorporation  and  of  the  by-laws  in  force  at  the 
time  the  accident  occurred  or  sickness  commenced  out  of  which 
any  claim  arises. 

And  the  by-laws  had  these,  among  other  provisions: 

Article  1,  Section  3.  The  contract  between  the  association 
and  its  members  shall  consist  of  the  articles  of  incorporation 
and  by-laws  and  the  application  and  the  certificate  of  mem- 
bership. 

Article  4,  Section  5.  This  association  shall  not  be  liable 
for  the  pajonent  of  benefits  or  indemnity  on  account  of  dis- 
ability or  death  resulting  from  a  bodily  injury  caused  by  the 
discharge  of  firearms  unless  the  member  or  person  claiming 
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by,  through  or  under  any  certificate  issued  to  such  member 
shall  establish  the  accidental  character  of  such  discharge  by 
the  testimony  of  at  least  one  person  other  than  the  member 
who  was  &n  eye-witness  of  the  event. 

The  only  oral  testimony  as  to  the  manner  of  death,  we 
here  quote : 

Plaintiff  testified : 

I  had  some  talk  with  my  husband  about  noon  on  the  day 
of  his  death  over  the  telephone.  He  wanted  to  know  what 
kind  of  meat  I  wanted  for  dinner,  and  said  he  would  be  down 
in  a  short  time.  That  was  somewhere  between  12:30  and  1 
o'clock.    I  heard  of  his  death  about  1 :30  the  same  day. 

Another  witness  said : 

I  saw  the  body  of  Mr.  Roeh  on  the  26th  day  of  July, 
1912,  after  he  was  dead.  I  was  called  in  there  by  Mr.  Ander- 
son. I  found  the  body  in  the  revolving  chair  with  his  head 
against  the  wall  and  his  rifie  at  his  left  side  on  the  floor.  The 
ramrod  was  across  his  knees,  and  his  legs  were  crossed.  His 
right  hand  was  hanging  down,  and  his  left  hand  was  on  his 
lap.  The  ramrod  was  an  ordinary  ramrod,  about  three  feet 
long,  with  a  crook  on  the  end  of  it,  and  on  the  other  end  of  it 
there  was  a  rag  for  cleaning  the  gun.  The  rag  was  a  little 
black  from  the  powder  from  the  gun.  The  rifle  was  a  thirty- 
two  magazine  Winchester;  the  trigger  being  guarded  by  the 
lever  which  works  up  and  down.  The  rifle  was  usually  kept 
in  the  shop  right  at  the  desk  where  he  was  sitting.  It  was 
used  for  killing  cattle;  Roeh  being  in  the  butcher  business. 
I  do  not  remember  how  many  days  it  was  prior  to  this  occur- 
rence that  they  had  killed  cattle.  I  think  it  was  two  days, 
and  that  the  supply  of  meat  was  low.  I  know  Roeh  had  some 
cattle  ready  for  killing  out  at  a  farmer's.  I  do  not  know 
whether  he  had  any  arrangements  for  killing  them  on  that 
day.  It  was  in  the  neighborhood  of  1  o'clock  when  I  saw 
the  body  in  the  chair.  (Cross-examination.)  Mr.  Roeh  was 
dead  when  I  arrived.  I  did  not  hear  the  report  of  the  rifle. 
I.  was  called  in  there.  (Redirect  examination.)  I  did  not 
know  that  Roeh  was  dead  until  after  the  doctor  had  been 
there.  That  was  about  ten  minutes  after  I  flrst  saw  him.  I 
did  not  examine  him  to  see  if  he  was  dead. 


Feb.  1914]        RoEH  v.  Protective  Ass'n.  203 

And  another  gave  the  following  testimony : 

I  was  working  for  Mr.  Roeh  in  the  butcher  shop  the  day 
he  was  killed.  I  had  a  talk  with  Mr.  Roeh  about  12  o'clock  on 
that  day.  He  picked  up  the  rifle  and  said:  'I  don't  believe 
this  rifle  has  been  cleaned  out  for  ten  years;  it  is  so  dirty.' 
Then  he  told  me  to  get  my  dinner  and  come  back  to  the  bam 
and  get  the  horses  and  wagon,  and  get  back  as  early  as  possi- 
ble, as  we  bad  a  big  afternoon 's  work  ahead  of  us.  I  left  the 
shop  right  at  12  o'clock  or  close  to  it,  and  it  was  about  1 
when  I  got  back.  When  I  got  back  I  stood  on  the  sidewalk 
holding  the  team  and  hollered  two  or  three  times  for  him  to 
come  out.  When  he  did  not  come,  I  tied  the  horses  and  went 
through  the  shop.  I  called  as  I  went  in,  but  got  no  answer. 
I  glanced  into  the  office  and  saw  him  in  the  chair.  He  was 
sitting  in  the  revolving  chair  with  his  head  back  against  the 
partition.  I  did  not  stop  to  look  further,  but  ran  out  and 
called  Mr.  Ooose  and  Mr.  Peterson.  (Cross-examination:)  I 
think  Mr.  Roeh  was  dead  when  I  first  saw  him.  I  did  not  hear 
the  rifle  shot.  I  was  not  present  when  the  shooting  took  place. 
Nobody  else  was  present  that  I  know  of  or  ever  heard  of. 
Our  town  is  about  1,200  population,  and  I  never  have  heard 
that  anybody  was  there.  Nobody  ever  heard  the  shot.  Nobody 
saw  or  heard  the  shooting. 

And  the  last  and  only  other  witness  said: 

I  am  the  person  who  was  called  by  Mr.  Anderson  the  day 
on  which  Roeh  was  killed.  When  I  got  in,  I  found  the  body 
sitting  in  the  revolving  chair  with  the  head  leaning  back 
against  the  wall,  the  rifle  to  his  left  side,  his  legs  crossed,  and 
the  ramrod  across  his  right  foot.  The  muzzle  of  the  gun  was 
pointing  south.  'Ae  was  sitting  facing  north.  The  ramrod 
had  a  rag  on  it,  and  it  appeared  to  be  a  little  black  from  run- 
ning through  the  gun.  That  is  all  I  know.  (Cross-examina- 
tion:) I  was  not  present  at  the  time  of  the  shooting,  and 
I  did  not  see  it.  So  far  as  I  ever  heard  of  no  one  heard  the 
shot 

The  defendant  insisted,  and  still  contends,  that  there  can 
be  no  recovery  under  this  record  for  the  reason  that  there  was 
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110  eye-witness  to  the  shooting  other  than  the  member  himself. 
On  the  other  hand,  it  is  argued  for  appellant  that  there  is 
such  testimony  as  the  policy  requires,  and,  in  any  event,  that 
the  provisions  of  the  articles  and  by-laws  on  which  defendant 
relies  are  contrary  to  public  policy,  null  and  void,  because 
they  undertake  to  make  a  rule  of  evidence  and  interfere  with 
the  orderly  procedure  of  courts  of  justice.  Upon  the  first 
proposition  plaintiff  contends  that  the  by-law  requiring  testi- 
mony of  at  least  one  person  other  than  the  member,  who  was 
an  eyewitness  of  the  event,  does  not  necessarily  mean  that 
this  other  person  should  have  been  present  and  actually  have 
seen  the  shooting;  that  the  event  includes  all  matters  and  cir- 
cumstances leading  up  to  and  following  the  discharge,  pro- 
vided these  be  sufScient  to  show  the  nature  of  the  discharge 
of  the  gun. 

I.  The  event  referred  to  in  the  by-law  relied  upon  is  mani- 
festly death  resulting  from  a  bodily  injury  caused  by  the  dis- 
charge   of    firearms,    and    provides    that    the    independent 

^    ^       testimony  should  come  from  one  who  was 

evfdenro^of'ac-  ^^  eyewitness  of  that  event.  The  objects  and 
ddenui  death,  purposes  of  this  rule  or  by-law  are  clear.  It 
was  to  remove  the  presumption  of  accident  arising  from  death 
as  a  result  of  a  gunshot  wound,  and  to  require  eyewitnesses 
of  the  event  in  order  to  establish  liability  on  the  part  of  the 
insurer.  Not  only  is  the  beneficiary  to  prove  the  operating 
cause  of  death,  as  that  it  was  from  a  gunshot  wound;  but 
he  must  prove  by  eyewitnesses  of  the  event  that  the  gun  was 
accidentally  discharged.  It  is  not  enough  that  he  prove  that 
it  might  have  been  so  committed.  His  proof  must  be  stronger 
than  that,  and  fairly  preponderate  in  favor  of  the  proposition 
that  the  gun  was  accidentally  discharged.  The  clause  which 
we  are  now  considering  is  quite  different  from  any  that  have 
heretofore  been  before  the  courts.  The  nearest  approach  to 
it  seems  to  be  found  in  Nc^ional  Ace,  Society  v.  RdlsHn,  101 
111.  App.  192.  In  that  case  the  insured  was  injured  by  the 
discharge  of  a  gun,  and  gave  testimony  as  to  the  manner  of  the 
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discharge.  It  was  held  that,  as  the  plaintiff  was  an  eyewitness 
of  his  own  injury,  the  provision  of  the  certificate  issued  by 
the  company  was  complied  with.  In  Lewis  v.  Brotherhood, 
194  Mass.  1  (79  N.  E.  802,  17  L.  R.  A.  (N.  S.)  714),  the  pro- 
vision  of  the  policy  was  as  follows: 

In  the  event  of  any  accidental  bodily  injury,  fatal  or  non- 
fatal, contributed  to  or  caused  by  .  .  .  drowning  or  shoot- 
ing, when  the  facts  and  circumstances  of  the  accident  and 
injury  are  not  established  by  the  testimony  of  an  actual  eye- 
witness, .  .  .  then  and  in  every  such  case  the  limit  of  the 
liability  of  this  company  hereunder  shall  be  one-twentieth  of 
the  accidental  death  benefit  provided  for  in  this  policy  not  to 
exceed  $250  for  accidental  death,  and  for  nonfatal  injuries 
causing  total  or  partial  disability,  one^fifth  of  the  weekly 
indemnity  provided  for  in  this  policy. 

It  will  be  noticed  that  the  facts  and  circumfeitances  of  the 
accident  and  injury  were  to  be  established  by  an  eyewitness, 
and  the  court  held  that  death  by  accidental  drowning  might 
be  established  by  eyewitnesses  of  the  facts  and  circumstances;, 
in  other  words,  that  the  accidental  drowning  might  be  estab- 
lished by  circumstantial  evidence. 

In  the  case  at  bar  the  event,  that  is  to  say,  the  accidental 
character  of  the  discharge  of  firearms  resulting  in  death  must 
be  established  by  at  least  one  person  other  than  the  insured, 
and  ''who  was  an  eyewitness"  does  not  necessarily  mean  that 
the  witness  should  have  seen  the  exact  manner  of  the  dis- 
charge ;  but  it  seems  to  us  that  it  does  comprehend  the  pres- 
ence of  the  witness  at  or  near  the  scene  and  his  direct  observa- 
tion of  such  facts  and  circumstances  connected  with  the  im- 
mediate  transaction,  as  of  themselves,  and  without  any  aid 
from  presumption  or  inference  arising  from  love  of  life,  or 
the  instincts  of  self-preservation,  indicate  that  the  shooting 
was  accidental.  The  following  quotation  from  the  Lewis  case, 
supra,  indicates  our  thought  in  the  matter : 

An  eyewitness  is  a  person  who  testifies  to  what  he  has 
seen.    By  the  terms  of  this  policy  the  facts  and  circumstances 
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of  the  accident  and  injury  are  to  be  established  by  those  who 
saw  them.  Not  only  are  the  facts  and  circumstances  of  the 
injury  to  be  established  by  an  eyewitness,  but  also  of  the 
accident;  that  is,  the  operating  cause  of  the  injury.  Enough 
must  be  testified  to  by  eyewitnesses  to  show  the  operating 
cause  of  the  injury,  or  at  least  to  show  that  at  the 
time  of  the  injury  there  was  an  operating  cause  to 
which  the  accident  may  fairly  be  attributed,  and  to  indicate 
in  a  general  way  the  nature  of  that  cause  and  the  man- 
ner of  its  working.  To  illustrate:  Suppose  a  person 
standing  upon  the  shore  sees  not  far  out  a  boat  sailing  peace- 
fully along  in  a  mild  breeze,  with  a  competent  and  careful 
man  at  the  helm.  The  boat  is  so  large  and  steady  that  it  is 
not  likely  to  be  capsized  by  any  movement  that  the  man  would 
make,  nor  by  the  wind  as  then  blowing.  In  no  sense  can  the 
boat  be  said  to  be  in  then  present  peril  from  any  cause.  Sup- 
pose the  Observer  leaves  the  shore  and  returns  in  an  hour, 
and  then  sees  the  upturned  boat  near  where  he  first  saw  it. 
During  his  absence  an  accident  has  happened  resulting  in  the 
upsetting  of  the  boat.  Can  it  be  said  that  he  has  seen  the 
circumstances  of  the  accident  within  any  fair  interpretation 
of  the  language  ?  He  has  seen  no  cause  in  operation  to  which 
the  accident  may  be  fairly  attributed.  But  suppose  that  when 
he  first  sees  the  boat,  or  while  he  is  looking  at  it,  a  squall 
suddenly  looms  up  in  the  distance  and  rapidly  approaches  the 
boat.  He  sees  it  strike  the  boat,  putting  her  in  evident  peril. 
Wanting  to  get  a  better  look,  he  runs  to  a  house  for  a  spy- 
glass, is  gone  only  a  few  minutes,  and  when  he  returns  sees 
only  a  capsized  boat.  Such  a  man  is  an  eyewitness  of  the 
accident,  although  he  did  not  actually  see  the  boat  capsize. 
He  saw  the  boat  in  peril  from  a  then  impending  cause.  He 
saw  the  cause  at  work,  and  saw  what  was  the  natural  effect 
of  such  a  cause.  That  is  far  enough ;  and  in  such  a  case  the 
cause  of  the  accident  must  be  held  to  have  been  established 
by  an  eyewitness  within  the  meaning  of  the  policy. 

In  the  instant  case  no  one  heard  the  shot,  although  it  must 
be  conceded  under  the  record  that  insured  died  as  a  result 
of  a  rifle  shot.  Leaving  out  all  presumptions  and  inferences 
as  to  the  nature  of  the  operating  cause,  the  proof  adduced 
would  in  itself  be  insufScient,  as  we  think,  to  show  (by  eye- 
witnesses) that  the  gun  was  accidentally  discharged.    Not 
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only  was  the  burden  upon  the  plaintiff  to  show  that  the  gun 
was  accidentally  discharged;  but  she  had  to  do  this  by  eye- 
witnesses of  the  event,  and  that  event  was,  of  course,  the 
discharge  of  the  gun. 

If  the  by-law  is  good,  we  think  plaintiff  has  failed  to  make 
out  a  case. 

II.    It  is  contended  that  the  by-law  is  contrary  to  public 

policy,  in  that  it  attempts  to  modify  and  control  the  procedure 

of  courts  of  justice.  It  does  not  in  any  manner  deprive  courts 

of  their  jurisdiction,  but  simply  provides  a 

tracts':  public     rule  of  evidence  or  a  condition  precedent  or 
policy. 

subsequent  to  a  right  of  recovery.  We  see 
nothing  in  the  by-law  contrary  to  public  policy.  Contracts 
relating  to  procedure  have  frequently  been  sustained.  The 
parties  may,  by  contract,  fix  their  own  statute  of  limitations. 
See  Harrison  v.  Insurance  Co.,  102  Iowa,  112.  They  may  also 
specify  the  terms  and  conditions  of  liability,  even  though, 
without  the  contract,  recovery  might  be  had.  Oriswold  v. 
Railroad,  90  Iowa,  265.  A  contract  may  be  made,  waiving 
a  jury  trial.  Columbia  Bank  v.  Okely,  4  Wheat.  235  (4  L. 
Ed.  559).  A  by-law  much  like  the  one  now  before  us  was 
applied  in  National  Ass'n  v.  Ralstin,  101  HI.  App.  192;  Kelly 
V.  Supreme  Council,  46  App.  Div.  79  (61  N.  T.  Supp.  394). 
A  contract  providing  a  rule  of  evidence  was  also  upheld  by 
this  court  in  Rv^s  v.  The  War  Eagle,  14  Iowa,  363. 

The  Legislature  has  not  spoken  upon  this  subject,  and, 
until  it  does  so,  we  see  nothing  inimical  to  public  policy  in 
the  by-law  now  before  us. 

For  the  reasons  pointed  out,  the  judgment  must  be,  and 
it  is,  Reversed. 

Jjadd,  C.  J.,  and  Gaynor  and  WrrHROW,  JJ.,  concurring. 
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In  re  Application  for  Support  of  Minor  Children,  Olive 
Debrot,  Appellant,  v.  Marion  County,  Appellee. 

Dependent  children  of  widow:     support:     statutes.    A  widow  is  one 

1  whose  husband  is  dead  and  who  has  not  remarried,  and  not  one 
who  has  been  divorced,  within  the  meaning  of  the  act  of  the  35th 
General  Assembly,  providing  that  if  a  mother  of  d^endent  children 
is  a  widow  and  is  unable  to  properly  care  for  them  the  court  may 
fix  the  amount  necessary  for  that  purpose  to  be  paid  by  the  county. 

Same:     u ability  of  parents  for  support  of  children.    The  common 

2  law  liability  of  either  or  both  parents  to  support  their  minor  chil- 
dren exists,  and  is  not  affected  by  their  divorce. 

Appeal  from  Marion  District  Court. — Hon.  Loein  N. 

Hays,  Judge. 

Thursday,  February  19,  1914. 

Appeal  from  an  order  of  the  district  court  denying  the 
application  of  one  Olive  Debrot  for  an  order  on  the  Board  of 
Supervisors  of  defendant  county  for  the  support  of  her  three 
minor  children. — Affirmed. 

Lorenzo  D.  Teter,  for  appellant. 

No  appearance  for  appellee. 

Deemer,  J. — The  case  comes  to  us  upon  appeal  from  an 
order  overruling  a  demurrer  to  the  answer  to  an  application 
made  by  Olive  Debrot  for  allowance  by  the  board  of  super- 
visors of  defendant  county  for  the  support  of  her  minor 
children.  The  facts  recited  in  the  application  are  substan- 
tially as  follows:  The  applicant  was  twice  married;  Lester 
Adams,  aged  seven  years,  being  a  child  by  her  first  husband, 
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and  Martha  Debrot,  aged  five  years,  and  Flora  Debrot,  aged 
two  years,  being  children  by  her  second  husband.  After 
her  marriage  to  the  said  Debrot,  and  for  some  time  prior 
to  October,  1910,  they  lived  in  the  state  of  Kansas,  where 
at  said  time  and  place  the  said  Debrot  deserted  petitioner 
and  said  minor  children,  and  went  to  live  in  the  state  of  Con- 
necticut. Some  time  thereafter,  the  exact  date  of  which  is 
not  disclosed,  he  procured  a  divorce  from  petitioner  in  said 
state  of  Connecticut  on  notice  by  publication  only,  and  he 
has  continued  to  live  in  said  state  until  the  present  time. 
After  being  so  deserted,  the  petitioner  and  said  children  came 
from  the  state  of  Kansas  to  Marion  county,  Iowa,  where  they 
have  since  continued  to  live.  She  is  poor,  broken  in  health, 
and  unable  to  properly  care  for  said  minor  children  without 
financial  aid,  but  otherwise  is  a  suitable  and  proper  guardian 
for  said  children,  and  it  will  best  conserve  their  interest  and 
welfare  to  be  left  at  the  home  of  their  said  mother,  and  under 
her  care  and  custody. 

The  answer,  to  which  the  demurrer  was  addressed,  was 
substantially  as  follows:  ''The  said  county  alleges  that  the 
petitioner  was  formerly  a  resident  of  Kansas,  where  her 
second  husband,  Debrot,  deserted  her  and  said  minors  in 
October,  1910,  and  went  to  live  in  the  state  of  Connecticut,  in 
which  state,  on  notice  by  publication  only,  said  Debrot  pro- 
cured a  divorce  from  petitioner,  and  that  said  Debrot  is  still 
living  in  the  state  of  Connecticut;  and  therefore  the  said 
county  alleges  that  the  petitioner  does  not  come  within  the 
purview  of  chapter  31,  Acts  35th  General  Assembly,  and  is 
not  entitled  to  an  order  thereunder." 

The  application  was  made  under  chapter  31  of  the  Acts 
of  the  35th  General  Assembly,  which  amends  section  254-a20 
of  the  Code  Supplement  of  1907 ;  the  section  after  its  amend- 
ment reading  as  follows: 

Section  254-a€0.      Commitment.     When   any   child   of 

the  age  stated  in  section  two   (2),  hereof   (under  the  age 

of  sixteen  years)  shall  be  found  to  be  dependent  or  neglected. 
Vol.  164  lA.— 14 
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within  the  meaning  of  this  act,  the  court  may  make  an  order 
committing  the  child  to  the  care  of  some  suitable  state  insti- 
tution, or  to  the  care  of  some  reputable  citizen  of  good  moral 
character,  or  to  the  care  of  some  industrial  school,  as  pro- 
vided by  law,  or  to  the  care  of  some  association  willing  to 
receive  it,  embracing  in  its  objects  the  purpose  of  caring  for 
and  obtaining  homes  for  dependent  and  neglected  children, 
which  association  shall  have  been  accredited  as  hereinafter 
provided.  If  the  court  finds  that  the  mother  of  such  depend- 
ent or  neglected  child  is  a  widow,  and  if  the  court  further 
finds  that  such  mother  is  poor  and  unable  to  properly  care 
for  said  child,  but  is  otherwise  a  proper  guardian,  and  that 
it  is  for  the  welfare  of  such  child  to  remain  at  home,  the 
court  may  enter  an  order  finding  such  fact  and  fixing  an 
amount  of  money  necessary  to  enable  such  mother  to  properly 
care  for  such  child,  and  thereupon  it  shall  be  the  duty  of  the 
county  board  of  supervisors  through  its  overseer  of  the  poor 
or  otherwise,  to  pay  to  such  mother,  at  such  times  as  said 
order  may  designate,  the  amount  so  specified  for  the  care  of 
such  dependent  or  neglected  child  until  further  order  of  the 
court ;  providing,  however,  that  the  -amount  so  paid  for  the 
care  of  any  such  child  shall  not  exceed  the  sum  of  two 
dollars  per  week;  and  provided  further  that  such  payment 
shall  cease  upon  any  such  child  attaining  the  age  of  fourteen 
years.  The  court  may,  when  the  health  or  condition  of  the 
child  may  require  it,  cause  the  child  to  be  placed  in  a  public 
hospital  or  institution  for  treatment  of  special  care,  or  in  a 
private  hospital  or  institution  which  will  receive  it  for  like 
purposes  without  charge.  Any  mother  whose  husband  is  an 
inmate  of  any  institution  under  the  care  of  the  board  of 
control,  shall,  for  the  purposes  of  this  act,  be  considered  a 
widow,  but  only  while  such  husband  is  so  confined. 

« 

Section  254-al4  of  the  Code  Supplement  defines  de- 
pendent or  neglected  children  as  follows: 

For  the  purpose  of  this  act,  the  words  *  dependent  chil- 
dren' or  *  neglected  children'  shall  mean  any  child  who  for 
any  reason  is  destitute  or  homeless  or  abandoned ;  or  dependent 
upon  the  public  for  support;  or  who  has  not  the  proper 
parental  care  or  guardianship ;  or  who  habitually  begs  or  re- 
ceives alms ;  or  who  is  found  living  in  any  house  of  ill  fame, 
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or  with  any  vicious  or  disreputable  person;  or  whose  home, 
by  reason  of  neglect,  cruelty  or  depravity  on  the  part  of  its 
parents  or  guardian  or  other  person  in  whose  care  it  may  be, 
is  an  unfit  place  for  such  child ;  and  any  child  under  the  age 
of  ten  years,  who  is  found  begging,  or  giving  any  public 
entertainment  upon  the  street  for  pecuniary  gain  for  self  or 
another;  or  who  accompanies  or  is  used  in  aid  of  any  person 
so  doing ;  or  who,  by  reason  of  other  vicious,  base  or  corrupt- 
ing surroundings,  is,  in  the  opinion  of  the  court,  within  the 
spirit  of  this  act. 

Sections  1,  3,  5,  15,  and  17  of  chapter  14,  Acts  33d 
General  Assembly,  read  as  follows: 

Section  1.  Contributory  Dependency  Defined.  When 
any  child  is  found  to  be  dependent  or  neglected,  as  defined/ by 
section  254al4  of  the  1907  Supplement  of  the  Code,  the  par- 
ent, parents,  person  or  other  person  or  persons  having  the 
care,  custody,  or  control  of  such  child,  or  any  other  person 
or  persons  who  shall  by  any  act  or  omission  of  duty  encourage, 
counsel,  or  contribute  to,  the  neglect  of  such  child,  or  who, 
by  reason  of  willful  neglect  of  any  duty  owing  by  said  parent 
or  parents,  person  or  persons  to  such  child,  is  or  are  responsible 
for  its  neglect  or  dependency,  shall  be  guilty  of  contributory 
dependency,  and  proceeded  against  as  provided  herein. 

Section  3.  Decree — Probation  Bond.  Whenever  the 
court  upon  hearing  finds  a  person  guilty  of  contributory  de- 
pendency, the  court  may  enter  a  judgment  determining  such 
facts  and  requiring  such  person  to  do  or  to  omit  to  do  any  act 
or  acts  complained  of  in  the  petition ;  and  for  the  purpose  of 
enforcing  its  judgment  the  court,  in  its  discretion  may  con- 
tinue the  proceedings  from  time  to  time  and  release  such 
person  on  probation  during  the  period  of  two  years.  The 
court  may  further,  in  its  discretion,  as  part  of  its  judgment 
require  such  person  to  enter  into  a  bond  to  the  state  of  Iowa, 
with  or  without  surety,  in  such  sum  as  the  court  may  direct, 
to  comply  with  the  orders  of  the  court.. 

Section  5.  Proceeding  on  Bond — Disposition  of  Sum  Re- 
covered. If  the  court  be  satisfied  by  information  or  evidence 
on  oath,  that  at  any  time  during  the  two  years  the  person  pro- 
ceeded against  has  violated  the  terms  of  the  court's  order  or 
the  terms  of  said  bond,  the  court  may  direct  the  county  attor- 
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ney  to  institute  proceeding  on  said  bond  in  any  court  having 
jurisdiction  of  the  sum  fixed  in  the  said  bond,  the  sum  so 
recovered  on  such  bond  shall  be  turned  over  to  the  chief  proba- 
tion officer  to  be  by  nim  safely  kept  and  expended  for  the  care 
and  maintenance  of  such  child  under  the  direction  and  dis- 
cretion of  the  court. 

Section  15.  In  every  cause  in  the  juvenile  court  the  court 
shall  investigate  whether  every  person  responsible  for  the 
care,  custody,  maintenance,  education,  medical  treatment  and 
discipline  of  the  child  or  children  involved  is  doing  his  full 
duty  by  such  child  or  children,  and,  in  case  the  court  finds 
that  the  parents,  or  other  persons  in  loco  parentis  are  not 
doing  their  duties  the  court  shall  try  all  lawful  and  proper 
means  under  this  act  to  make  them  do  so,  giving  them  aid 
and  assistance  in  case  it  be  deemed  necessary.  The  court  may 
declare  a  child  abandoned  by  one  parent  while  it  may  not 
be  by  the  other.  In  case  the  parents  are  divorced  and  the  one 
having  the  custody  is  adjudged  to  have  abandoned  the  child 
then  the  ability  and  propriety  of  the  other  parent  shall  be 
considered. 

Section  17.  This  act  shall  be  liberally  construed  in  favor 
of  the  state  for  the  purpose  of  the  protection  of  the  child 
from  neglect,  or  omission  of  parental  duty  toward  the  child 
by  its  parents,  or  other  persons  standing  in  loco  parentis,  and 
further  to  protect  the  child  from  the  effects  of  the  improper 
conduct  or  acts  of  any  person  which  may  cause,  encourage  or 
contribute  to  the  dependency  and  neglect  of  such  child,  al- 
though such  person  is  in  no  way  related  to  such  child. 

Section  254-a25  reads  as  follows: 

In  any  case  in  which  the  court  shall  find  a  child  depend- 
ent, neglected  or  delinquent,  it  may,  in  the  same  or  subsequent 
proceedings,  upon  the  parents  of  said  child  or  either  of  them, 
being  duly  summoned  or  voluntarily  appearing,  proceed  to 
inquire  into  the  ability  of  such  parent  or  parents  to  support 
the  child  or  contribute  thereto,  and  if  the  court  shall  find 
such  parent  or  parents  able  to  support  the  child  or  contribute 
to  its  support,  the  court  may  enter  such  order  or  decree  as 
shall  be  according  to  equity  in  the  premises,  and  may  enforce 
the  same  by  execution  or  in  any  way  in  which  a  court  of  equity 
may  enforce  its  orders  or  decrees. 


Feb.  1914]  Debrot  v.  Masion  County.  213 

And  section  254-(i28  provides: 

This  act  shall  be  construed  liberally  to  the  end  that  its 
purpose  may  be  carried  out,  to  wit :  That  the  care,  custody 
and  discipline  of  a  child  shall  approximate  as  nearly  as  may 
be  that  which  should  be  given  by  its  parents,  and  in  all  cases 
where  it  can  properly  be  done,  the  child  to  be  placed  in  an 
approved  family  home  and  become  a  member  of  the  family 
by  legal  adoption  or  otherwise. 

These  are  the  only  statutes  which  are  claimed  to  be 

relevant,  and  they  are  taken  from  the  enactments  of  various 

sessions  of  the  Legislature,  commencing  with  the  Thirtieth 

1    DBPMfDBNT         *^^   running    down   to    and    including   the 

wIS^^'bud'      Thirty-Fifth.     By  reason  of  this  fact  it  is 

port :  statu  es.    jjfgguji;  f^  ^  j-g^^  them  as  a  whole  as  to  make 

them  entirely  consistent  and  harmonious.  It  is  manifest, 
however,  that  sections  1  and  2,  Acts  35th  General  Assembly, 
must  be  read  in  connection  with  section  254-a20  (Acts  30th 
General  Assembly,  chapter  11,  section  8)  and  section  254-al4 
(Acts  30th  General  Assembly,  chapter  11,  section  2),  as 
amended  by  sections  1,  3,  5,  and  15,  Acts  33d  General  As- 
sembly, chapter  14,  heretofore  quoted.  Whether  or  not  sec- 
tion 17  of  the  last-cited  amendment  and  section  16  of  chapter 
11,  Acts  30th  General  Assembly  (Code  Suppl.  section  254-a28) 
should  also  be  considered  is  a  matter  of  considerable  doubt, 
as  they  are  expressly  made  to  apply  to  the  acts  in  which  they 
are  found. 

Reduced  to  its  final  analysis,  the  ultimate  question  pre- 
sented by  this  record  is :  Is  the  applicant  in  this  case  a  widow 
within  the  meaning  of  chapter  31,  Acts  35th  General 
Assembly f  She  is  undoubtedly  the  mother  of  the  children; 
but  it  afSrmatively  appears  that  her  second  husband,  who  is 
the  father  of  two  of  the  children,  is  still  living,  although  he 
is  a  nonresident  of  the  state,  and  it  does  not  appear  in  the 
pleading  that  the  first  husband,  the  father  of  the  other  child, 
is  dead.  In  other  words,  the  pleadings  do  not  show  that 
applicant  is  a  widow  as  that  term  is  ordinarily  used.    Accord- 
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ing  to  the  lexicographers,  a  widow  is  a  woman  who  has  lost 
her  husband  by  death,  and  has  not  married  again.  See 
Webster's  New  International  and  the  Standard  Dictionaries. 
See,  also,  Cole  v.  Mayne  (C.  C.)  122  Fed.  836;  WhitseU  v. 
MUls,  6  Ind.  229.  In  re  Ensign's  Estate,  103  N.  Y.  284  (8 
N.  E.  544,  57  Am.  Rep.  717) ;  Tyler  v.  Ass'n,  145  Mass.  134 
(13  N.  E.  360).  Colloquially  divorced  women  who  have  not 
been  married  again  are  sometimes  spoken  of  as  ''grass 
widows, ".or  widows  bewitched.  In  construing  wills  and  con- 
tracts, the  word  ''widow"  has  occasionally  been  held  to 
include  a  divorced  woman ;  but  in  each  and  all  of  these  cases 
it  was  due  to  the  peculiar  phraseology  of  the  instruments. 
In  re  Conway's  Estate,  5  Pa.  Dist  Ct.  332;  Wait  v.  Wait, 
4  N.  Y.  95 ;  Rittenhouse  v.  Hicks,  10  Ohio  Dec.  759.  And  a 
comparison  of  the  cases  just  cited  with  those  immediately 
preceding  will  demonstrate  there  is  a  lack  of  harmony  upon 
the  latter  proposition. 

Coming  directly  to  the  act  in  question,  it  will  be  observed 
that  section  2  thereof  undertakes  to  define  the  word  "widow," 
or  to  extend  its  ordinary  meaning,  by  providing,  in  substance, 
that  a  mother  whose  husband  is  an  inmate  of  any  of  the  state 
institutions  shall,  for  the  purposes  of  the  act,  be  considered 
a  widow  so  long  as  the  husband  is  confined  therein.  The 
effect  of  this  section  in  broadening  the  term  is,  according  to 
all  the  canons  of  construction,  to  exclude  all  other  persons  who 
might,  by  interpretation  or  construction,  be  thought  to  be 
within  the  terms  or  spirit  of  the  original  act,  although  not 
within  its  letter.  The  old  maxim,  *'Expressio  unius  est  ex- 
clxisio  alterius,"  is  especially  applicable  to  statutes,  and  of 
special  significance  where  attempt  is  made  to  specifically 
broaden  the  scope  of  a  general  term.  Miller  v.  Miller,  44  Pa. 
170 ;  Perkins  v.  Thornburgh,  10  Cal.  189 ;  Page  v,  Allen,  58 
Pa.  338  (98  Am.  Dec.  272). 

Aside  from  this,  however,  it  appears  from  a  reading  of 
all  the  statutes  quoted  that  the  common-law  liability  of  both 
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husband  and  wife  for  the  support  of  their  children  is  recog- 
2.  bajod:  liability  ^6<1>  *^^  provisions  are  made  to  enforce  this 
8upport°5  ^^^  liability  by  appropriate  proceedings.  This 
^       ***"  liability  of  either  or  both  parents  to  support 

their  minor  children  is  not,  of  course,  affected  by  a  divorce 
obtained  by  one  from  the  other.  It  continues  in  spite  of  the 
divorce  until  the  children  reach  their  majority,  or  until  the 
death  of  the  parents.  Pretzinger  v.  PreUinger,  45  Ohio  St. 
452  (15  N.  E.  471) ;  Courtright  v.  Courtright,  40  Mich.  633; 
Thomas  v.  Thomas,  41  Wis.  229;  Brow  v.  Brightman,  136 
Mass.  187. 

There  is  no  allegation  in  the  application  that  the  father 
of  the  children  is  unable  to  support  them,  and  the  only  show- 
ing with  reference  to  Debrot  is  that  he  is  living  in  the  state 
of  Connecticut,  and  there  procured  a  decree  of  divorce  from 
his  wife  on  service  by  publication.  This  divorce  did  not  sever 
the  relation  of  parent  and  child,  although  it  may  have  dis- 
solved the  marital  relations  theretofore  existing.  We  must 
construe  the  act  in  question  without  reference  to  the  present 
residence  of  one  of  the  parents,  for,  if  the  mother  is  a  widow 
within  the  meaning  of  the  statute  under  which  relief  is 
sought,  it  is  entirely  immaterial  where  her  divorced  husband 
lives,  or  what  his  financial  ability. 

In  interpreting  the  statute,  we  may,  however,  consider 
the  effect  of  a  holding  that  a  divorced  woman  is  a  widow, 
notwithstanding  the  fact  that  her  former  husband  and  the 
parent  of  her  children  is  a  resident  of  the  state,  and  amply 
able  to  provide  for  and  support  his  children.  In  the  con- 
struction of  these  statutes  there  is  no  middle  ground.  A 
divorced  woman  is  either  a  widow  or  she  is  not,  and  the  fact 
that  her  former  husband  is  a  nonresident  of  the  state  is  of  no 
consequence  in  arriving  at  a  solution  of  that  problem. 

It  is  of  some  consequence,  however,  to  observe  that,  if 
the  divorced  husband  and  father  were  a  resident  of  this  state, 
and  possessed  of  ample  means,  the  divorced  wife  might  still 
rely  upon  the  provision  of  the  statute  quoted.    Of  course 
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these  laws  were  enacted  primarily  for  the  benefit  of  dependent 
children;  bat  there  was  no  thought  of  relieving  the  parents 
from  their  obligation  to  support  their  offspring.  Indeed,  the 
contrary  distinctly  appears. 

The  ruling  on  the  demurrer  was  correct,  and  the  judg- 
ment must  be  and  it  is  Affirmed. 

Ladd,  C.  J.,  and  Oaynob  and  Wftheow,  JJ.,  concurring. 


Mart  DAvrrr,  Guardian,  Appellee,  v.  Chicago  Great  West- 
ern Railroad  Company,  Appellant. 

Sailroadi:     crossing  accident:     ax>peal:     findings  of  fact:     con- 

1  clusivxnbss.  Where  the  onlj  complaint  of  a  railway  company^  on 
appeal  from  a  judgment  against  it  for  a  crossing  accident,  was 
that  the  record  affirmatively  showed  contributory  negligence  of 
plaintiff,  the  finding  of  defendant's  negligence  in  failing  to  give 
the  statutory  crossing  signals  as  alleged  and  submitted  wiU  be  ac- 
cepted as  a  proven  fact,  when  considering  the  issue  of  contributory 
negligence. 

Same:     contributort  negligenck:     evidenob.     One  about  to  cross  n 

2  railway  track  is  not  bound  as  a  matter  of  law  to  look  and  listen 
for  an  approaching  train  at  any  given  point;  and  whether  he  looked 
and  listened  at  a  point  where  he  might  have  seen  the  train,  and  by 
the  exercise  of  ordinary  care  avoided  the  accident  is  generally  a 
question  of  fact.  Evidence  held  to  show  that  the  driver  of  the  team 
in  the  instant  case  might  have  discovered  the  approaching  train 
before  it  was  too  late,  had  he  been  constantly  on  the  lookout. 

Same:     signals:      oontribut(«y    nbguoencb:      evidence.     One    ap- 

3  preaching  a  railway  crossing  may  expect  the  giving  of  statutory 
train  signals;  and  if  he  listened  but  heard  no  signal  the  ques- 
tion of  whether  he  exercised  due  care  at  the  time  was  for  the 
jury.  His  right,  however,  to  expect  the  giving  of  signals  will  not 
excuse  his  exorcise  of  ordinary  care  for  his  own  safety  at  all  times 
when  approaching  the  crossing.  In  the  instant  case  the  question 
of  whether  plaintiff's  ward,  who  was  driving  the  team  for  him, 
was  guilty  of  negligence  was  for  the  jury. 

Appeal  from  Warren  Disirict  Court.— Ron.  W.  H.  Pahey, 

Judge. 
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Thursday,  February  19,  1914. 

Action  for  damages  resulting  from  negligence  in  operat- 
ing train.  From  a  verdict  and  judgment  for  plaintiff,  the 
defendant  appeals. — Affirmed. 

Carr,  Carr  &  Evans,  and  F.  P.  Henderson,  for  appellant. 

Berry  dt  Watson,  for  appellee. 

WriHROW,  J. — I.  Action  by  Mary  Davitt,  as  guardian  of 
Phillip  Davitt,  for  damages  resulting  from  the  striking  of  a 
team  of  horses  and  buggy  by  a  train  of  the  defendant.  There 
was  a  trial  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
the  plaintiff,  from  which  the  defendant  appeals.  Appellant 
presents  no  error  as  against  the  finding  of  negligence  on  its 
part,  but  insists  that  the  record  aflSrmatively  shows  con- 
tributory negligence  on  the  part  of  the  driver  of  the  team; 
and  this  is  the  only  question  presented  by  the  appeal.  The 
evidence  material  to  that  inquiry  is  in  substance  as  follows: 
The  crossing  where  the  accident  occurred  was  where  the  right 
of  way  intersects  a  lane  leading  to  plaintiff's  house,  which  is 
about  thirty  rods  from  the  line  of  railway ;  this  private  lane, 
however,  being  by  the  appellant  company  treated  as  a  high- 
way crossing.  The  lane  runs  east  and  west  and  crosses  the 
railroad  at  an  angle;  the  crossing  being  known  as  '^ Davitt 's 
crossing."  From  Davitt 's  house  toward  the  crossing,  for 
about  half  the  distance  the  ground  slopes  away  from  the 
house ;  it  is  then  level  for  some  distance ;  and,  as  the  crossing 
is  approached.  It  rises  gradually.  On  the  north  side  of  the 
lane  is  a  row  of  willow  trees  that  extends  to  within  about 
fifty-three  feet  of  the  right  of  way  fence.  Between  this  point 
and  the  railway  track  there  are  no  trees.  From  a  point  just 
outside  the  last  trees  at  the  north  of  the  lane  to  the  west  rail 
of  the  track  is  one  hundred  and  fourteen  feet  by  actual  meas- 
urement.   This  point  is  four  feet  eight  inches  below  the  rail, 
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and  from  this  point  the  gn^ound  gradually  rises  to  the  crossing; 
fifty-seven  feet  from  the  rail  being  about  three  feet  below  the 
level  of  the  rails  and  thirty  feet  in  the  neighborhood  of  twenty 
inches  below.  The  railroad  track  is  on  a  fill  at  the  crossing, 
and  the  fill  extends  almost  to  the  first  cut  north.  The  ground 
west  of  the  railroad  track  between  it  and  the  right  of  way 
fence  for  a  part  of  the  distance  to  the  first  cut  is  lower  than 
the  track.  To  the  mouth  of  the  first  cut  north  of  Davitt 's 
crossing  is  about  three  hundred  feet.  The  length  of  the  first 
cut  north  is  five  hundred  feet.  The  bank  of  the  cut  at  its 
highest  point  in  about  four  feet  above  the  level  of  the  rail. 
Going  north  from  Davitt 's  crossing  the  railroad  rises  at  the 
rate  of  one  foot  in  one  hundred  feet,  and  the  track  is  straight 
north  of  Davitt 's  crossing  for  1,200  feet. 

Nels  Sandegard,  the  driver  of  the  team  when  the  acci- 
dent occurred,  testified: 

I  worked  for  Davitt  during  October,  November,  and 
December  before  the  accident.  I  was  shucking  corn  across  the 
railroad  from  the  house;  corn  was  hauled  from  the  field  to 
the  crib,  and  I  crossed  the  track  at  this  crossing  a  great  many 
times  hauling  com.  I  had  driven  the  plaintiff's  little  boy  to 
school  for  about  a  month  before  the  accident,  and  left  the 
house  about  the  same  time  every  morning.  The  accident 
occurred  about  8 :30,  and  I  left  the  house  at  about  the  time 
every  day  that  this  train  passed  over  this  crossing.  On  the 
morning  of  the  accident,  I  knew  the  train  had  not  gone  by 
and  that  it  would  come  along  very  shortly  if  it  was  on  time. 
As  I  left  the  yard,  I  said  to  myself  I  didn't  think  the  train 
had  gone  down  yet;  it  must  be  late.  I  didn't  know  exactly 
when  it  was  coming,  but  I  was  expecting  it.  Leaving  the 
house  and  driving  down  the  lane  to  the  crossing,  you  go  down 
a  little  hill,  then  there  is  a  little  level  place,  and  as  you 
approach  the  crossing  the  ground  gradually  rises.  After  you 
pass  the  willow  trees  there  is  nothing  to  obstruct  the  view 
looking  to  the  north  except  a  pile  of  ties  and  the  hill  through 
which  the  right  of  way  was  cut.  The  pile  of  ties  was  inside 
the  right  of  way  fence  and  between  the  fence  and  track, 
something  like  forty  or  fifty  feet  north  of  the  crossing,  about 
halfway  between  the  track  and  the  right  of  way  fence,  and, 
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if  any  difference,  it  was  closer  to  the  track  than  the  fence; 
think  the  closest  side  of  the  ties  was  fourteen  or  fifteen  feet 
from  the  track ;  length  of  the  pile  east  and  west  was  the  length 
of  a  tie,  about  eight  feet  north,  and  south  it  was  not  as  much 
as  eight  feet;  it  was  about  shoidder  high,  about  fifty-seven 
inches.  It  was  a  clear,  bright,  cold  winter  morning.  I  wore 
a  cap,  but  don't  remember  whether  I  had  it  pulled  down  over 
my  ears.  It  was  a  winter  cap  with  ear  laps,  made  of  cloth 
with  fur  on  the  inside,  laps  over  the  ears  padded  with  |ur. 
Don't  remember  whether  the  side  curtains  were  on  or  not. 
I  started  from  the  house  after  the  little  boy  had  got  in  and 
drove  up  the  lane,  the  horses  on  a  trot.  When  about  one 
hundred  and  fifty  feet  from  the  crossing,  I  looked  to 'the  north 
to  see  if  a  train  was  coming.  When  I  got  to  a  point  one 
hundred  feet  from  the  crossing  I  looked  both  ways;  that  was 
the  last  time  I  looked  until  I  was  struck;  I  didn't  look  out 
again  from  the  buggy  either  north  or  south,  until  I  was  struck 
at  the  crossing.  Up  to  the  time  I  was  struck,  the  horses  were 
on  a  trot,  about  six  miles  an  hour.  I  trotted  the  horses  along 
till  I  got  to  a  point  about  one  hundred  and  fifty  feet  from 
the  crossing,  and  there  I  looked  to  the  north;  didn't  stop  the 
team.  I  went  right  on  until  I  reached  a  point  one  hundred 
feet  from  the  crossing,  then  I  looked  north  again  and  looked 
south.  The  team  kept  right  on  trotting  and  went  right  onto 
the  crossing,  across  the  one  hundred  feet,  and  the  team  was 
struck.  When  I  looked  from  the  one  hundred  and  fifty-foot 
point,  I  coidd  see  some  of  the  track ;  I  could  not  see  anything 
north  of  the  cut.  The  last  point  I  looked,  the  one  hundred-foot 
point,  was  about  even  with  the  last  trees;  from  that  point  I 
could  see  up  the  track  to  the  cut ;  that  is  all  I  saw  from  here. 
I  simply  looked  to  see  whether  there  was  any  train  between 
the  crossing  and  the  mouth  of  the  cut,  and  all  I  could  see 
was  that  there  was  no  train  between  the  crossing  and  the 
mouth  of  the  cut.  I  looked  as  far  north  as  I  could  see  and 
could  not  see  any  farther  north  than  that.  I  was  sitting  in 
the  buggy  on  the  seat,  which  was  three  to  three  and  one-half 
feet  from  the  ground.  When  I  looked  the  last  time,  one  hun- 
dred feet  from  the  track,  the  ties  were  not  in  my  way,  but 
right  up  toward  the  track  they  might  be  some.  Unless  the 
train  was  directly  behind  these  ties  and  at  a  point  fifty  feet 
from  the  crossing,  the  ties  would  not  obstruct  the  view  from 
the  one  hundred-foot  mark.    I  have  walked  through  the  first 
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cut  to  the  north  of  the  crossmg ;  I  can  just  about  see  the  top 
of  the  bank  as  I  walk  through.  After  passing  out  of  that 
cut  to  the  north,  I  don't  know  of  anything  to  obstruct  the 
view  of  the  railroad  track  to  the  second  cut.  When  I  looked 
at  the  one  hundred-foot  point,  all  I  could  see  of  the  railroad 
track  was  the  part  between  the  crossing  and  the  cut.  The  hill 
where  the  cut  rises,  as  you  go  west  from  the  track,  rises  toward 
the  right  of  ^ay  fence.  At  one  hundred  feet  west  of  the 
railroad  track,  I  think  the  lane  was  about  six  feet  below  the 
level  of  the  rails.  From  the  one  hundred-foot  mark,  the  lane 
gradually  rises  to  the  track.  The  railroad  at  Davitt's  cross- 
ing is  on  the  downgrade,  and  the  cut  is  higher  than  the  cross- 
ing. Noi1;h  of  the  cut  the  track  still  rises,  and  it  is  higher 
than  the  crossing.  After  looking  at  the  one  hundred-foot 
point,  I  drove  on  with  my  face  to  the  east  until  I  was  struck. 

A  witness,  Oilliland,  called  by  plaintiff,  testified  that,  on 
approaching  the  track  from  the  one  hundred  and  fourteen- 
foot  point,  the  view  to  the  north  became  wider,  and  when 
thirty-five  to  forty  feet  from  the  track  one  could  see  one 
hundred  to  one  hundred  and  fifty  feet  into  the  eut  At  a 
point  fifty  feet  from  the  crossing  the  only  obstruction  is  the 
hill,  four  feet  two  inches  high,  and  the  depression  in  the  lane 
below  the  track.  Other  witnesses  testified  in  substance  to  the 
same  factSv  This  sufficiently  presents  the  record  for  a 
consideration  of  the  question  raised  by  this  appeal. 

II.  The  particular  negligence  charged  was  that  in  ap- 
proaching the  crossing  where  the  accident  happened  the 
engineer  in  charge  of  the  train  failed  to  blow  the  whistle  or 
ring  the  bell.  While  this  crossing  was  a  private  lane,  in 
appellant's  brief  it  is  stated  that  the  defendant  company 
treated  it  as  though  it  were  a  private  crossing,  and  the  evidence 
is  without  dispute  that  it  was  the  practice  of  those  in  charge 
of  the  trains  passing  over  it  to  give  the  customary  crossing 
signals. 

As  no  question  is  here  raised  save  that  of  the  alleged 
contributory  negligence  of  the  young  man  who  was  at  the 
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time  driving  the  team  of  the  appellee,  we  must  then  accept 

1    Railroads-        *"*  *  proven  fact  in  the  case  that  there  was 

den7?°fepSf/":     *  failure  on  the  part  of  appellant's  employees 

fac^t^f^conciu-      to  give  the  usual  and  necessary  signals  in 

syeDeas.  approaching   the   crossing,    such    being   the 

grounds  of  negligence  submitted  to  the  jury,  for  upon  such 

finding  of  fact  must  in  some  degree  depend  the  question  of 

contributory  negligence. 

It  is  the  claim  of  the  appellant  that  from  the  undisputed 
testimony  it  appears  that,  had  the  driver  in  approaching  the 
crossing  exercised  ordinary  care  in  looking  and  listening,  he 
must  have  seen  and  heard  the  approach  of  the  train  in  time 
to  have  avoided  injury.  While  the  rule  as  to  looking  and 
listening  upon  approaching  a  railroad  track  has  been  often 
stated  and  recognized  as  summing  up  the  degree  of  care  which 
should  control  and  guide  one,  in  the  absence  of  other  condi- 
tions excusing  from  such  as  a  continuous  duty,  such  is  not 
without  its  qualifications.  Many  cases  have  arisen  and  have 
been  decided  by  this  and  by  the  courts  of  other  states  recog- 
nizing the  exceptions  which  at  times  arise,  each  case  depending 
upon  its  particular  facts. 

In  Case  v.  Chicago,  O.  W,  Ry.  Co.,  147  Iowa,  752,  the  fol- 
lowing language  was  used  by  this  court:  ''One  about  to  cross 
a  railway  track  is  not  bound,  as  a  matter  of  law,  to  look  or 
2.  samb  :  con-        listen  for  a  train  at  any  given  point.  Whether 
Rence^'eTi?**"'   ^^  ^^*  ^®  looked  and  listened  at  a  point  where 
<^°»'  he  might  have  seen  the  train  and  avoided  the 

injury  in  the  use  of  ordinary  care  and  prudence  is  generally 
a  question  for  the  jury." 

The  evidence  tends  to  show  that  the  driver  of  the  team 
which  was  killed  did  twice  look  to  see  if  a  train  was  approach- 
ing, the  first  time  when  about  one  hundred  and  fifty  feet 
from  the  crossing,  and  the  second  time  fifty  feet  nearer  it. 
He  testified  that  at  neither  time  did  he  see  or  hear  the  train, 
and  that,  although  he  listened  for  signals,  none  were  given. 
He  also  testified  that  he  knew  that  the  train  was  due  at  or 
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near  the  time,  perhaps  a  little  lat«,  and  that  he  was  on  the 
lookout  for  it.  He  testified  that  he  knew  of  the  custom  to 
give  the  signals  for  the  crossing  by  bell  and  whistle,  and  that 
as  he  approached  he  was  listening  for  them.  While  the 
evidence  tends  strongly  to  show  that,  had  he  looked  at  a  point 
within  fifty  feet  of  the  track,  he  might  have  seen  the  approach- 
ing train  in  time  to  have  avoided  the  accident,  there  also  is 
evidence  tending  to  show  that  because  of  the  downward  slope 
of  the  lane  over  which  he  was  traveling,  at  a  point  fifty-seven 
feet  from  the  rail,  the  road  was  about  three  feet  below  the 
level  of  the  rails,  and  at  thirty  feet  it  was  about  twenty  inches 
below;  there  being  an  upward  incline  to  the  track  from  a 
point  about  one  hundred  and  fourteen  feet  to  the  west.  The 
pile  of  ties  to  which  reference  has  been  made  may  not  have 
interfered  with  his  view  so  as  to  have  been  the  means  of  lead- 
ing him  into  danger.  His  own  testimony  is  to  the  effect  that 
it  probably  would  not  have  done  so.  We  think  it  may  be  fair- 
ly concluded  from  all  the  evidence  that  had  the  driver  of  the 
team  been  constantly  on  the  lookout,  the  approaching  train 
would  have  been  discovered  before  it  was  too  late  to  avoid 
accident.    But  this  is  not  the  sole  test. 

He  had  the  right  to  expect  a  compliance  with  the  custom 
of  giving  signals  at  that  crossing,  and  if  he  listened  and  heard 
nothing  there  was  presented  a  question  for  the  jury  to  deter- 
3.  bamb:  signals:   "^^^^  whether  he  was  at  the  time  exercising 

neeiiw^  due  care.    Harper  v.  Barnard,  99  Iowa,  159 ; 

evrdence.  Schulte  V.  C,  M.  &  St.  P.  Ry.,  114  Iowa,  94; 

WUlfong  v.  0.  &  St.  L.  Ry.,  116  Iowa,  548 ;  Dusold  v.  C.  O.  Tf . 
Ry.,  162  Iowa,  441. 

The  rule  above  stated  is  not  intended  as  a  means  for 
excusing  one  from  the  exercise  of  ordinary  care,  a  duty  which 
is  at  all  times  imposed  by  law  upon  one  approaching  a  railway 
crossing  which  is  dangerous,  but  it  is  an  element  of  fact  or 
circumstance  entering  into  the  ultimate  question  whether  such 
duty  was  observed.  Cases  arise  where  such  reliance  may  not 
be  placed  upon  the  railroad  company  to  meet  that  duty,  and 
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some  such  have  been  cited  by  appellant;  others,  and  among 
them  those  which  we  have  cited,  where,  when  the  failure  to  give 
the  signals  creates  a  feeling  of  security  in  the  traveler  ap- 
proaching the  crossing,  such  should  be  permitted  to  be  con- 
sidered with  the  other  facts  and  circumstances  in  reaching  a 
conclusion  of  fact  upon  the  question  of  contributory  neg- 
ligence. 

Considering  the  facts  presented  in  this  case,  the  rate  of 
speed  at  which  the  train  was  moving  being  forty  or  forty-five 
miles  an  hour,  using  no  steam,  with  no  exhaust,  the  claimed 
absence  of  signals,  which  the  jury  found  were  not  given,  the 
fact  that  the  driver  looked  twice  as  he  approached  the  track 
and  discovered  no  danger,  that  he  was  listening  for  the  usual 
signals  and  did  not  hear  them,  together  with  what  the  evidence 
shows  to  be  the  topography  of  the  situation,  which  is  fairly 
to  be  considered,  there  is  presented  a  condition  which  does 
not  permit  the  finding  that  no  other  conclusion  than  that 
of  his  own  negligence  could  reasonably  be  reached. 

The  record  is  such  that  we  must  find  that  there  was  no 
error  on  the  part  of  the  trial  court  in  submitting  the  case  to 
the  jury,  and  the  judgment  is  Affirmed, 

Ladd,  C.  J.,  and  Debmeb  and  Gatnor^  JJ.,  concur. 


Madison  County,  Iowa,  Appellee,  v.  The  Cfty  op  Winter- 
set,  Appellant. 

Mimlcipal  corporations:  street  improvement:  assessment  of 
1  COUNTY  PBOPERTY.  Both  the  area  rule  and  the  front  foot  rule  may 
be  considered  in  assessing  the  benefits  to  a  county  from  paving 
streets  around  its  court  house  square,  but  neither  rule  is  conclusive; 
as  the  ultimate  question  is  one  of  benefits  to  all  of  the  property 
adjacent  to  the  streets  improved  and  numerous  matters  enter  into 
an  equitable  apportionment. 
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Same:     interest.     The  allowance  of  interest  on  an  assessment  for  a 
2     public   improvement   after  its  maturity,   the  same  as  on  ordinary 
taxes,  is  proper. 

Appeal  from  Madison  District  Court. — ^Hon.  W.  H.  Fahby, 

Judge. 

Thursday,  February  19, 1914. 

This  is  a  controvei^sy  over  the  amount  to  be  taxed  as  a 
paving  assessment  against  property  belonging  to  Madison 
county,  used  and  operated  as  a  courthouse.  The  county  ap- 
pealed to  the  district  court  from  the  assessment  made  by  the 
city  council,  and  the  district  court  reduced  the  assessment 
from  $12,599.73  to  $8,908.29,  and  the  city  appealed  to  this 
court.  The  plaintiff  also  filed  a  cross-appeal,  but  the  city 
will  be  called  the  ''appellant." — Affirmed. 

W,  0.  Lucas,  City  Atty.,  and  J.  P.  Steele,  for  appellant. 

Sam  C.  Smith,  County  Attorney,  and  W.  S.  Cooper,  for 
appellee. 

• 

Deemeb,  J. — In  the  year  1911  the  city  council  of  defend- 
ant city  caused  the  streets  surrounding  what  is  known  as  the 
courthouse  square  in  that  city,  which  square  is  in  the  center 
of  the  business  district ;  and  a  street  known  as  North  First 
avenue,  running  from  the  square  to  the  railway  depot,  to  be 
paved,  and  also  a  part  of  the  streets  to  be  curbed  and  guttered. 
Prior  to  the  making  of  the  improvement,  the  plaintiff  county 
had  constructed  and  maintained  a  gutter  on  the  outer  edge  of 
the  square  on  its  four  sides,  and  installed  posts  and  hitch  racks 
immediately  outside  the  gutter.  When  the  improvement  in 
question  was  put  in,  this  gutter  was  joined  by  a  brick  pave- 
ment, and  for  the  first  nine  feet  outside  the  hitch  racks  brick 
was  laid  upon  a  concrete  base. 

The  paving  on  the  south  side  of  the  square  is  seventy  feet 
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in  width,  and  on  the  other  three  sides  is  fifty-four  feet.  The 
four  half  blocks  abutting  on  the  streets  surrounding  the  court- 
house, which  constitute  the  principal  business  section,  are 
divided  into  forty-eight  lots,  each  twenty-two  feet  in  width, 
the  average  value  of  which,  according  to  the  finding  of  the 
trial  court,  was  $8,000.  Around  the  square  and  on  the  busi- 
ness side  of  the  streets  are  cement  sidewalks  twelve  feet  in 
width.  As  a  part  of  the  improvement,  a  curb  was  built  on  the 
business  side  of  the  streets;  but  none  was  constructed  around 
the  courthouse  square.  The  county,  however,  at  its  own 
expense,  fiUed  in  a  space  about  six  inches  wide  on  its  side  of 
the  street,  with  concrete  to  connect  the  gutter  theretofore 
built  by  it,  which  was  about  four  feet  wide,  with  the  paving 
done  by  the  city,  and  the  paving  was  so  constructed  as  to 
carry  the  water  falling  thereon  into  the  gutter  constructed  by 
the  county.  And  it  also  appears  that,  before  the  pavement 
was  laid,  the  courthouse  block  was  square,  but,  in  order  to 
make  the  comers  rounding  in  shape,  the  county  vacated  some 
of  the  ground,  and  also  paid  the  expense  of  paving  the  vacated 
part  of  the  old  square.  All  the  lots  surrounding  the  square  are 
improved  with  business  houses  of  greater  or  less  value,  as  is 
usually  the  case  in  our  county  seat  towns.  The  lots  vary  in 
depth  from  one  hundred  and  thirty-two  feet  on  the  north  and 
south  sides  of  the  square  to  one  hundred  and  twenty  to  one 
hundred  and  twenty-two  on  the  east,  and  one  hundred  and 
sixteen  on  the  west. 

The  cost  of  the  curbing,  paving,  and  guttering  around 
the  square,  not  counting  the  items  already  mentioned  as  paid 
by  the  county,  was  $20,752.95,  and  the  final  assessment  against 
the  county,  from  which  this  appeal  was  taken,  was  $8,908.29, 
with  interest  from  the  date  of  original  assessment.  Both 
parties  appeal. 

The  testimony  taken  before  the  district  court  as  to  the 
proper  assessment  to  be  made,  consisting  largely  of  opinions, 
was,  as  might  well  be  expected,  conflicting  and  contradictory ; 
witnesses  living  in  the  city  fixing  the  value  of  the  county 
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property  and  the  benefits  thereto  very  high,  and  those  residing 
in  the  country  naturally  depreciating  that  value,  and  also 
minimizing  the  benefits  derived  from  the  improvement.  The 
trial  court,  after  hearing  it  all,  came  to  the  foUowing  con- 
clusion : 

The  determination  of  the  value  of  benefits  to  plaintiff's 
property  is  rendered  more  difficult  by  reason  of  the  fact  that 
the  same  has  no  market  value,  and  by  the  terms  of  the  dedica- 
tion cannot  be  sold  and  conveyed,  and,  in  fact,  could  not  be 
converted  to  other  uses  that  would  be  inconsistent  with  the 
terms  of  the  dedication.  However,  said  property  is  liable  to 
special  assessment  for  such  improvements. 

The  assessment  of  benefits  made  by  the  city  council  has 
a  presumption  of  being  correct,  and  shoidd  not  lightly  be  set 
aside  by  the  court,  but,  on  the  other  hand,  presumption  should 
not  be  allowed  to  overcome  the  evidence,  and,  where  it  appears 
that  the  assessment  as  made  is  not  equitable  or  fair,  it  then 
becomes  the  duty  of  the  court  to  make  such  an  assessment  as 
should  have  been  made  by  the  council  in  the  first  instance. 
This  proposition  is  elementary,  and,  I  presume,  would  be  in 
no  manner  questioned,  and,  with  this  proposition  in  mind, 
coming  now  to  consider  the  question  of  assessment  made  by 
the  city  council,  it  is  difficult,  if  not  wholly  impossible,  to 
believe  that  the  assessment  as  made  is  equitable  and  in  accord- 
ance with  the  benefits  conferred.  This  seems  to  me  manifest, 
when  plaintiff's  property  contains  only  about  one-half  of  the 
area  of  the  other  property  abutting  on  this  improvement,  and 
only  an  equal  amount  of  frontage  on  this  improvement,  and 
the  assessment  as  made  on  plaintiff's  property  is  about  three- 
fifths  of  the  total  cost. 

That  one  property  may  be  assessed  higher  than  another 
is  no  doubt  true,  but,  when  this  is  done,  some  reason  therefor 
must  exist,  and,  if  any  reason  exists  for  the  greater  assess- 
ment upon  plaintiff's  property,  it  has  not  been  shown  upon 
the  trial  of  this  case.  Special  assessments  for  street  improve- 
ments shall  be  in  proportion  to  the  benefits  conferred,  and 
not  in  excess  thereof. 

Both  the  front-foot  rule  and  the  area  rule  have  the  ap- 
proval of  our  Supreme  Court.  That  neither  of  these  rules 
was  adopted  in  making  this  assessment  fully  appears  from  the 
testimony  of  the  witness  Hiatt,  who  was  the  engineer  in  charge 
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of  the  construction  of  the  improvement,  and  assisted  in  mak- 
ing this  assessment. 

Both  plaintiff  and  defendant  have  offered  the  evidence 
of  various  witnesses  as  to  the  amount  of  beneiSts  conferred 
upon  both  plaintiff's  and  defendant's  property.  The  evidence 
was  largely  in  the  nature  of  opinion  based  upon  different 
theories,  and,  while  the  court  is  acquainted  with  the  most  of 
the  witnesses  and  has  the  utmost  confidence  in  their  veracity, 
yet  the  fact  remains  that,  because  the  evidence  being  largely 
in  the  nature  of  their  opinions  in  determining  the  question  at 
issue,  their  evidence  is  not  of  sufficient  weight  and  would 
hardly  afford  a  safe  guide  for  the  court.  This  is  more  espe- 
cially true  of  defendant's  witnesses,  all,  or  nearly  all,  of 
whom  assume  in  their  evidence  that  it  was  plaintiff's  duty  to 
provide  a  good  and  proper  street  surrounding  their,  property 
for  the  benefit  of  all  the  people  of  the  county,  and  likewise 
their  duty  to  maintain  hitch  racks  for  the  people  of  the  county 
to  use.  This  and  other  matters  of  like  character  were  the 
bases  of  their  opinions.  That  it  is  the  duty  of  the  plaintiff 
to  aid  in  maintaining  the  streets  surrounding  their  property 
right  be  conceded;  but  this  does  not  arise  because  it  is  the 
county,  but  because  they  are  the  owners  of  the  property.  It 
may  also  be  conceded  that  the  plaintiff  has  the  right  to  provide 
hitching  racks  for  the  use  of  the  people,  but  it  might  not 
follow  that,  because  it  does  do  this,  it  is  not  their  duty  to 
improve  the  streets.  It  is  a  fact  that  the  court  might  take 
judicial  notice  of  that  the  counties,  as  well  as  the  cities,  states, 
and  even  the  nation  itself  build  large  beautiful  buildings,  not 
alone  for  their  use,  but  for  their  beauty,  and  in  which  the 
people  take  a  just  pride.  That  the  people  of  this  county  take 
a  pride  in  their  courthouse  and  its  yard  is,  no  doubt,  true, 
and  anything  that  materially  adds  to  its  use  and  appearance 
should  properly  be  considered  as  benefit  and  as  adding  to 
its  value.  And  that  the  improvement  in  question  adds  to  the 
use  and  enjoyment  of  plaintiff's  property,  as  well  as  adding 
to  its  general  appearance,  is  abundantly  established  in  fact. 
In  justice  to  the  plaintiff,  it  ought  to  be  said  that  it  does  not 
claim  that  it  did  not  receive  the  proportionate  share  of  the 
benefits  assessed  to  them,  and  I  think  it  must  be  fairly  said 
that,  under  the  circumstances,  they  must  be  sustained  in  this 
proposition.  *A  property  owner  is  entitled  to  have  the  cost 
of  the  improvement  ratably  and  proportionately  distributed 
over  all  the  property  in  the  assessment  district.' 
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After  fully  considering  all  of  the  evidence  oifered  herein, 
and  considering  the  circumstances  surrounding  plaintiff's 
property  and  the  other  property  in  the  zone  of  this  improve- 
ment, I  have  reached  the  conclusion  that  a  more  equitable 
assessment  may  be  reached  by  assessing  the  cost  of  the  im- 
provement by  a  combination  of  both  the  front-foot  rule  and 
the  area  rule  in  equal  proportions;  that  is,  one-half  by  each 
rule,  and  by  this  plan  the  one-half  assessed  according  to 
front-foot  rule  would  make  plaintiff's  share  of  that  half 
$5,188.24;  and  the  one-half  assessed  according  to  area  rule 
would  make  plaintiff's  share  of  that  half  $3,720.05;  or  a  total 
of  $8,908.29.  I  am  satisfied  that  under  all  the  circumstances 
that  this  rule  is  as  near  fair  and  equitable  as  can  be  adopted, 
and  that  plaintiff's  property  is  fairly  benefited  in  this  amount, 
and  that  it  is  its  proportionate  share  of  the  cost  of  the  im- 
provement. 

In  this  connection,  it  should  be  stated  that,  while  the 

court  below  may  not  have  adopted  a  proper  rule  for  fixing 

*  the  assessment,  yet  it  is  true  that  both  the  area  and  the  front- 

,    „  foot  rule  may  be  considered  in  arriving  at  the 

1.   Municipal  *'  ° 

8treet"tmprove-  P^^P®^  assessment  to  be  made ;  hiit  neither  is 
ment  ofcolmty  Conclusive ;  as,  after  all,  the  question  is  one  of 
property.  benefits,  and  there  are  many  matters  which 

must  be  taken  into  account.  The  benefits  arising  out  of  the 
expense  must,  of  course,  be  properly  apportioned,  and  it  would 
be  inequitable  to  assume  that  the  county  received  all,  and  the 
property  owners  none.  Every  business  lot  on  this  square 
received  a  benefit — some  more  perhaps  than  others — and  yet 
either  a  front-foot  or  an  area  rule  might  have  been  applied 
to  them.  But,  in  the  circumstances  shown,  it  would,  as  we 
think,  be  inequitable  to  say,  as  a  matter  of  law,  that,  although 
both  in  area  and  in  front  footage  the  county  does  not  own 
half  the  property,  yet  it  should  be  assessed  with  one-half  or 
any  other  arbitrary  sum,  no  matter  what  the  value  of  the 
improvements  to  the  business  lots. 

Of  course  the  courthouse  square  is  paved  on  all  sides, 
and  any  one  may  now  approach  from  any  angle  or  side  of 
the  square.    This  is  something  of  an  advantage  over  private 
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property  which  cannot  be  so  reached,  and  yet,  on  the  other 
hand,  every  piece  of  business  property  around  the  square 
may  now  be  reached,  after  one  gets  upon  the  pavement,  from 
any  other  part  of  the  square.  Of  course,  the  county  has  a 
monopoly  in  its  business,  and  often  a  man  having  business  to 
transact  with  it  must  go  to  the  courthouse.  But,  aside  from 
residents  of  the  town,  who  would  naturally  trade  with  local 
merchants,  those  coming  from  a  distance  are  not  only  afforded 
every  access  to  the  courthouse,  but  also  to  hotels,  restaurants, 
and  other  places  where  they  may  be  induced  to  trade  (without 
getting  in  the  mud),  and  the  business  man  also  gets  the  benefit 
— not  so  much,  of  course,  as  the  county,  but  in  the  aggregate 
a  considerable  sum. 

•  Moreover,  the  property  is  public.  It  is  not  kept  for 
private  profit  or  gain,  and  the  county  actually  gains  nothing  in 
dollars  and  cents  from  the  pavement.  Each  member  of  the 
political  body  may  have  some  gain  in  the  way  of  private  con- 
venience, and  perhaps  in  other  ways,  as  the  saving  of  shoe 
leather,  clothing,  etc.  After  all  is  said,  it  is  perfectly  manifest 
that  these  assessments  must,  of  necessity,  be  only  an  approxi- 
mation. The  witnesses  were  before  the  trial  court.  The  trial 
judge  knew  the  exact  situation,  and,  on  the  record  as  we  have 
it,  we  do  not  feel  justified  in  disturbing  the  final  assessment 
made  by  him  against  the  county  on  either  appeal.  As  neither 
party  is  satisfied,  we  may  well  assume  that  the  result  is  as 
nearly  correct  as  we  could  hope  to  make  it,  were  we  without 
an  opinion  from  the  trial  court.  Enough  wbs  allowed  because 
of  special  convenience  to  the  county  property,  over  and  above 
the  area  and  front-foot  rule,  as  it  seems  to  us,  to  fairly  equalize 
the  matter. 

There  was  no  error  in  the  allowance  of  interest.    Code, 
„    „         .  ,  section  825.     LigMner  v.  Board  of  Super- 

2.   Samb  :  interest.  /  f 

visors,  156  Iowa,  398. 
The  judgment  seems  to  be  as  nearly  correct  as  we  could 
hope  to  make  it,  and  it  is  therefore  Affirmed. 

Ladd,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concurring. 
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J.  A.  Robertson  and  Mart  E.  Robertson^  Appellees,  v.  U.  S. 
Live  Stock  Co.  and  J.  S.  Smith  and  C.  M.  Thompson, 
Defendants,  and  I^ive  Stock  National  Bank,  Intervener 
and  Appellant 

Mortgages:     bona  fide  fubchaser:      burden    of    proof:      evidence. 

1  Where  a  mortgage  had  its  inception  in  fraud  the  burden  is  upon 
the  holder  to  show  that  he  took  it  in  good  faith,  for  a  valuable 
consideration,  before  maturity  and  without  notice  of  the  fraud. 

Same.    Lack  of  knowledge  on  the  part  of  a  bank  and  of  the  officers  of 

2  the  bank,  that  a  mortgage  held  by  it  was  obtained  by  fraud,  may 
be  established  by  the  direct  testimony  of  all  the  officers  who  might 
or  could  know,  or. by  facts  and  circumstances  from  which  the  in- 
ference of  want  of  knowledge  must  necessarily  be  drawn. 

Same:    ASsiaNMXNT  of  mobtoage:    bona  fide  holder:    oonsideration. 

3  The  assignment  of  a  note  carries  with  it  a  mortgage  given  to  se- 
cure the  same,  and  the  right  to  foreclose  the  mortgage;  and  a  bona 
fide  purchaser  without  notice  takes  the  mortgage  relieved  of  any 
infirmities  in  its  inception;  and  extension  of  the  time  of  payment 
of  the  mortgage  is  a  valuable  consideration. 

Mortgages:    assignment  to  bank:     fraud:     notice:     evidence.     It 

4  is  not  necessary  under  aU  circumstances  that  all  the  officers  of 
a  bank  be  called  as  witnesses  to  establish  the  fact  that  the  cor- 
poration had  no  notice  of  the  fraud  entering  into  the  making  of 
a  mortgage  held  by  it  as  assignee.  Where  the  managing  officers 
of  the  bank  and  those  who  had  charge  of  the  particular  transaction 
testified  that  they  had  no  knowledge  of  the  fraud  and  acted  in 
good  faith,  knowledge  of  the  bank  through  any  other  officers  may 
be  negatived  by  facts  and  circumstances  affirmatively  showing  that 
it  could  not  have  had  notice  through  any  such  source.  Knowledge  of 
the  fraud  is  not  shown  in  the  instant  case. 

Appeal:     trial  de  novo.    An  action  to  set  aside  an  alleged  fraudulent 

5  conveyance  is  triable  de  novo  on  appeal,  and  the  appellate  court 
will  examine  the  evidence  and  determine  the  ultimate  facts. 

Appeal  from  Dallas  District  Court, — Hon.  J.  H.  Applegate, 

Judge. 
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Thursday,  February  19,  1914. 

Action  to  set  aside  a  certain  conveyance  of  real  estate, 
made  by  the  plaintiff  to  the  United  States  Live  Stock  Com- 
pany, on  the  ground  of  fraud.  The  Live  Stock  National  Bank 
intervened  and  claimed  that,  after  the  conveyance  sought  to 
be  set  aside  was  made  and  the  deed  executed,  delivered,  and 
recorded  in  pursuance  of  such  conveyance,  the  United  States 
Live  Stock  Company,  grantees  in  the  deed  from  the  plaintiff, 
executed  a  mortgage  on  said  premises  to  defendants  Smith 
and  Thompson  to  secure  a  note  of  $1,075 ;  that  said  note  and 
mortgage  were  sold  and  transferred  to  the  intervener  bank  by 
said  Smith  and  Thompson,  for  a  valuable  consideration,  before 
due;  and  that  intervener  had  no  notice  or  knowledge  of  any 
fraud,  perpetrated  by  said  Live  Stock  Company,  in  securing 
title  to  the  land  from  the  plaintiff.  A  decree  was  entered 
dismissing  intervener's  petition,  and  intervener  appeals. — 
Reversed. 

D,  L,  Johnson  and  Burton  Russell,  for  appellant. 

D.  H.  Miller,  for  appellee. 

Qaynor,  J. — On  March  1,  1911,  plaintiff  J.  H.  Robertson 
was  the  owner  of  lot  6,  block  9,  in  the  town  of  De  Soto,  Iowa, 
and  on  that  day,  his  wife  joining  with  him,  conveyed  said  lot 
to  the  defendant  United  States  Live  Stock  Company  by  war- 
ranty' deed,  and  the  deed  was  on  the  23d  day  of  March,  1911, 
duly  filed  for  record  in  the  oflBce  of  the  recorder  of  deeds  in 
Dallas  county,  Iowa,  and  duly  recorded.  It  is  conceded  that 
the  conveyance  was  obtained  from  the  plaintiff  by  the  United 
States  Live  Stock  Company  through  fraud  and  misrepresenta- 
tion, and  that  the  plaintiff,  by  reason  of  such  fraud,  was 
entitled  to  have  the  conveyance  set  aside  as  between  him  and 
the  said  defendant. 

On  the  12th  day  of  July,  1911,  the  defendant  United 
States  Live  Stock  Company  executed  a  mortgage  on  the  land, 
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so  received  from  the  plaintiff,  to  the  other  defendants,  J.  S. 
Smith  and  C.  M.  Thompson,  to  secure  the  payment  of  a 
promissory  note  executed  by  said  J.  S.  Smith  and  C.  M. 
Thompson  in  the  sura  of  $1,075,  at  8  per  cent,  interest  from 
date  until  paid,  and  the  same  was  filed  for  record  and  recorded 
in  the  office  of  recorder  of  deeds  of  said  county  on  the  18th 
day  of  July,  1911. 

The  plaintiff  brought  this  action  to  set  aside  and  cancel 
the  deed,  executed  by  him  to  the  United  States  Live  Stock 
Company  on  account  of  the  fraud  practiced  upon  him  in 
procuring  the  same,  and  to  have  the  mortgage  executed  by 
United  States  Live  Stock  Company  to  Smith  and  Thompson 
also  canceled  for  the  same  reason,  alleging  (and  it  appean 
to  be  a  fact)  that  the  United  States  Live  Stock  Company  was 
a  corporation ;  that  defendant  J.  S.  Smith  was  its  president ; 
and  that  Thompson  was  a  member  of  defendant  corporation 
and  had  full  knowledge  of  said  false  representations  and  of 
the  design  and  purpose  of  the  United  States  Live  Stock 
Company  to  cheat  and  defraud  the  plaintiff  in  said  trans- 
action. In  the  action  so  brought,  the  Live  Stock  National 
Bank  intervened  and  claimed  that,  before  the  maturity  of  the 
note  described  in  plaintiff's  petition,  executed  by  the  United 
States  Live  Stock  Company  to  C.  M.  Thompson  and  J.  S. 
Smith,  and  secured  by  the  mortgage  on  the  land  in  con- 
troversy, this  intervener,  for  a  valuable  consideration,  pur- 
chased said  note  frcmi  C.  M.  Thompson  and  J.  S.  Smith,  and 
the  same  was  assigned  and  indorsed  to  it ;  that,  at  the  time  it 
purchased  said  note,  it  had  no  knowledge  or  information  of 
the  matters  and  things  set  forth  by  the  plaintiff  in  his  peti- 
tion ;  and  that  said  mortgage  was  duly  assigned  to  them  as  an 
incident  to  said  note.  Wherefore  intervener  asks  that  said 
mortgage  be  foreclosed  and  be  decreed  a  first  lien  upon  said 
premises,  and  that  a  special  execution  issue  for  the  sale  of 
said  premises,  and  the  proceeds  be  applied  on  the  payment 
of  said  note.  Plaintiff  files  a  general  denial  to  the  petition 
of  intervener. 
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A  decree  was  duly  entered  in  favor  of  the  plaintiff  against 
the  defendants,  the  United  States  Live  Stock  Company,  J.  S. 
Smith,  and  C.  M.  Thompson,  and  the  title  adjudged  to  be  in 
the  plaintiff,  as  against  said  defendants,  and  the  deed,  executed 
by  the  plaintiff  to  the  United  States  Live  Stock  Company, 
was,  as  to  those  defendants,  canceled  and  set  aside.  This 
decree  was  without  prejudice  to  the  rights  of  the  interveners. 

On  September  24,  1912,  after  trial,  the  court  found  for 
the  plaintiff  as  to  the  intervener,  and  decreed  that  the  plain- 
tiff is  the  absolute  owner  of  lot  6,  in  block  9,  in  fee  simple, 
as  against  intervener,  and  adjudged  further  that  in  the  pur- 
chase of  said  note  and  mortgage  intervener  acquired  no  lien, 
right,  title,  or  interest  in  said  premises;  that  it  failed  to  show 
that  it  acquired  said  note  and  mortgage  in  good  faith,  and 
without  notice  of  the  fraud  practiced  upon  the  plaintiff  in 
securing  the  land,  and  accordingly  canceling  said  mortgage. 
The  intervener  alone  appeals. 

In  view  of  the  concessions  made  in  argument,  we  must 
assume  that  the  United  States  Live  Stock  Company  fraudu- 
lently obtained  the  deed  to  the  property  in  controversy  from 
the  plaintiff,  and  that  the  United  States  Live  Stock  Company, 
in  furtherance  of  such  fraud,  executed  the  mortgage  to  J.  S. 
Smith  and  C.  M.  Thompson,  and  that  the  deed  and  mortgage 
in  question,  as  between  the  plaintiff  and  these  defendants,  is 
fraudulent  and  was,  by  the  court,  rightly  set  aside. 

This  mortgage  having  its  inception  and  resting  in  fraud, 
the  burden  rests  upon  the  intervener  to  show  that  it  took  the 
mortgage  in  good  faith,  for  a  valuable  consideration,  before 

maturity,  and  without  notice  of  the  fraud, 
bone^flde  piir-     See  Amd  V.  Ayhswofih,  145  Iowa,  185.    Did 

cli&s^r  *  burden 

of  proof :  evi-     it  do  this?    The  evidence  shows  that  the  inter- 

dence. 

vener  is  a  corporation,  a  banking  corporation ; 
that  Charles  F.  McGrew  was  its  president,  and  L.  M.  Lord 
was  cashier;  that  it  had  two  assistant  cashiers  and  a  vice 
president;  that  the  vice  president  took  no  active  part  in  the 
management  of  the  bank  and  had  nothing  to  do  with  the 
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management  of  the  bank ;  that  neither  of  the  assistant  cashiers 
had  anything  to  do  with  the  making  of  loans  or  approving 
loans;  that  they  worked  under  the  direction  of  the  other  offi- 
cers of  the  bank;  that  no  one  was  authorized  to  make  any 
loans  in  the  bank  or  to  renew  loans  or  make  any  change  in 
loans,  except  the  president  and  the  cashier;  that  the  agree- 
ment to  take  this  note  and  mortgage  was  made  on  behalf  of 
the  bank,  by  Mr.  McGrew,  the  president;  and  that  McGrew 
represented  the  bank  in  the  negotiations  leading  up  to  the 
taking  of  the  note.  McGrew  testifies  that  the  matter  of  loans 
was  entirely  looked  after  in  the  bank  either  by  Lord  or  him- 
self;  that  the  work  of  the  two  assistant  cashiers  would  be 
entirely  outside  of  the  negotiation  and  approving  of  loans. 
McGrew  and  Lord  both  testified,  in  behalf  of  the  intervener, 
that  they  had  no  knowledge  of  any  kind  whatsoever  of  a 
claim  that  there  had  been  any  fraud  perpetrated  in  the  obtain- 
ing of  the  title,  by  the  United  States  Live  Stock  Company, 
for  the  plaintiff.  Neither  of  the  assistant  cashiers  were  called 
to  testify. 

The  question  here  is  not,  did  McGrew  or  Lord  have  notice 
of  the  fraud?  but  did  the  bank  have  notice?  The  burden 
was  on  the  bank  to  show  that  it  did  not.  It  has  been  fre- 
quently held  that  denial  of  notice,  by  one  who  purchases  an 
instrument,  that  it  had  its  inception  in  fraud,  even  though 
uncontradicted  by  other  witnesses,  is  not  sufficient  to  justify 
the  court  in  directing  a  verdict  in  his  favor.  See  McNight 
V,  Parsons,  136  Iowa,  390.  But  it  has  also  been  held  that, 
although  the  uncontradicted  evidence  of  the  buyer  of  fraudu- 
lent paper  is  not  sufficient  to  justify  the  direction  of  a  verdict, 
yet  the  facts  and  circumstances  supporting  the  denial  of  notice 
may  be  such  as  would  warrant  such  a  direction,  but  this  only 
in  case  where  the  facts  and  circumstances  are  such  that  a  rea- 
sonable man  could  not  draw  therefrom  any  other  conclusion 
than  that  contended  for. 

The  mere  fact,  therefore,  that  there  are  other  officers  of 
the  bank  who  were  not  called  to  testify  does  not  in  itself 
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negative  a  conclusion  that  the  bank  did  not  have  notice. 
Where  the  oflScers  of  the  bank,  who  had  charge  of  the  trans- 
action in  question,  and  who  acted  for  the  bank  in  the  con- 
summation of  the  matter  out  of  which  the  controversy  arose, 
are  called  as  witnesses,  and  testified  that  they  had  no  notice 
or  knowledge  of  the  fraud  prior  to  or  at  the  time  the  deal 
was  consummated,  and  it  is  apparent  from  all  the  facts  and 
circumstances  disclosed  by  the  record  that  the  other  ofScers, 
who  were  not  called,  could  not,  from  the  nature  of  the  trans- 
action and  the  manner  in  which  it  was  carried  on,  have  notice 
of  the  matters  charged  as  constituting  fraud,  the  testimony 
will  be  sufficient  to  negative  the  existence  of  knowledge  on 
the  part  of  the  bank. 

The  existence  or  non-existence  of  a  disputed  fact  may 
be  established  by  facts  and  circumstances,  as  well  as  by  direct 
testimony.    While  a  jury  or  a  court  is  not  bound  to  accept 

the  testimony  of  any  witness  as  absolutely 
true,  yet  neither  the  court  nor  the  jury  has 
a  right  to  disregard  the  testimony  of  a  witness  or  refuse  to 
accept  a  fact  as  established,  where  all  the  facts  and  circum- 
stances corroborate  the  witness,  and  the  testimony  of  the 
witness  and  the  facts  and  circumstances  show  affirmatively 
the  existence  or  the  non-existence  of  the  disputed  fact. 

The  want  of  notice  on  the  part  of  the  intervener  in  this 
case,  the  want  of  notice  on  the  part  of  every  officer  of  the 
intervener,  may  be  established  by  direct  testimony  of  all  the 
officers  who  might  or  could  know;  or  it  may  be  established 
by  facts  and  circumstances  from  which  the  inference  of  want 
of  knowledge  must  necessarily  be  drawn. 

As  said  in  Amd  v.  Aylesworth,  supra: 

Whether  plaintiff  has  sufficiently  satisfied  the  burden 
resting  upon  him  and  made  good  his  claim  to  be  an  innocent 
purchaser  is  therefore  a  question  for  the  jury,  save  in  those 
instances  where  the  testimony  is  not  only  consistent  with  the 
good  faith  of  such  purchase,  but  is  such  that  no  fair-minded 
person  can  draw  any  other  inference  therefrom.     A  cate- 
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> 
gorical  denial  of  notice  or  of  knowledge  is  something  which 
in  many,  if  not  in  most,  instances  cannot  be  opposed  by  direct 
proof;  and  the  credibility  of  the  witnesses,  their  interest  in 
the  case,  the  reasonableness  or  unreasonableness  of  their 
statements,  the  time,  place,  and  manner  of  the  transaction,  its 
conformity  to  or  departure  from  the  ordinary  methods  of 
business,  and  all  other  facts  and  circumstances  which,  though 
of  slight  moment  in  themselves,  yet,  when  taken  together,  give 
character  and  color  to  the  purchase,  .  .  .  constitute  a 
showing  which  the  court  cannot  properly  pass  on  as  a  matter 
of  law. 

In  all  these  cases  the  testimony  might  be  insufficient  to 
establish  bad  faith  and  still  not  affirmatively  establish  good 
faith.  The  burden  is  on  the  intervener,  in  this  case,  to  estab- 
lish good  faith.  See,  also,  Bennett  State  Bank  v.  ScMoesser, 
101  Iowa,  571. 

It  appears  from  this  record  that  the  deed  from  the  plain- 
tiff to  the  United  States  Live  Stock  Company  was  executed 
on  the  1st  day  of  March,  1911;  that  the  same  was  recorded 
on  the  23d  day  of  March,  1911;  that  the  mortgage  in  ques- 
tion, executed  by  the  United  States  Live  Stock  Company  to 
Smith  and  Thompson,  was  made  on  the  12th  day  of  July, 
1911,  and  filed  for  record  on  the  18th  day  of  July,  1911 ;  that 
the  intervener  bank  purchased  this  note  and  mortgage  from 
Smith  and  Thompson  on  the  12th  day  of  July,  1911,  on  the 
same  day  that  it  was  executed,  and  before  it  was  recorded. 
It  appears  that  this  note  and  mortgage  was  taken  by  inter- 
vener as  collateral  security  for  the  payment  of  a  judgment 
obtained  by  the  intervener  against  Smith  and  Thompson,  on 
which  intervener  was  threatening  to  issue  an  execution.  Smith 
and  Thompson  delivered  this  note  and  mortgage  to  the  inter- 
vener on  condition  that  they  would  not  issue  execution  upon 
the  judgment,  with  the  further  consideration  that  intervener 
would  not  enforce  the  collection  of  the  judgment  until  the 
expiration  of  the  time  for  which  the  note  purchased  ran. 
That  was  sixty  days.  There  was  no  agreement  that  the  judg- 
ment should  be  released. 
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Lord  testiiSes  that  he  had  nothing  to  do  with  the  negotia- 
tions which  led  up  to  the  giving  of  the  note.  That  was  carried 
on  by  McOrew.    He  said : 

• 
Personally  I  don't  know  whether  the  note  was  secured, 
because  I  did  not  take  it.  I  do  not  know  that  the  mortgage, 
purporting  to  secure  a  note  of  that  amount,  given  by  the 
United  States  Live  Stock  Company  to  the  parties  to  this 
note,  was  received  by  our  bank  on  the  12th  day  of  July,  1911. 
I  do  not  recall  from  whom  I  received  the  mortgage.  I  sent  it 
for  record.  I  knew  about  the  United  States  Live  Stock  Com- 
pany. That  its  headquarters  were  at  Omaha.  That  it  was 
a  corporation.  Mr.  Smith  told  me  he  was  one  of  the  members. 
Mr.  Thompson  also  told  me  he  was  a  member.  I  heard  of 
this  company  as  early  as  1909.  Learned  of  it  in  conversation 
with  Thompson.  This  was  about  six  months  after  we  made 
the  loan  upon  which  we  obtained  judgment.  I  heard  that 
the  United  States  Live  Stock  Company  had  taken  over  the 
business  and  debts  of  Smith  and  Thompson,  but  we  had  no 
business  with  the  United  States  Live  Stock  Company  until 
we  acquired  the  note  and  mortgage  in  controversy.  Before 
we  acquired  the  note  in  suit,  we  had  heard  nothing  of  the 
United  States  Live  Stock  Company's  being  in  trouble  with 
different  people  in  the  trading  of  horses  on  the  range.  I  did 
hear  of  their  having  trouble  with  the  City  National  Bank  in 
Omaha,  and  that  they  were  sued. 

It  appears  that  the  note  and  mortgage  in  question  had 
not  been  executed  at  the  time  that  McGrew  talked  with  Smith 
and  Thompson.  One  D.  L.  Johnson,  called  for  intervener, 
testified  as  follows : 

I  am  an  attorney  at  law,  living  at  Omaha,  Neb.,  and  am 
acquainted  with  the  Live  Stock  National  Bank  of  South 
Omaha  and  with  the  United  States  Live  Stock  Company  and 
Mr.  Smith  and  Mr.  Thompson  of  that  company.  On  or 
about  July  12,  1911,  I  had  a  transaction  with  J.  S.  Smith 
and  C.  M.  Thompson  and  the  United  States  Live  Stock 
Company  in  behalf  of  the  Live  Stock  National  Bank.  This 
was  in  reference  to  the  securing  of  an  indebtedness  of  Mr. 
Smith  and  Mr.  Thompson  to  the  Live  Stock  National  Bank 
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of  South  Omaha.  Exhibit  1  is  a  promissory  note  dated  July 
12,  1911,  on  60  days'  time,  in  favor  of  J.  S.  Smith  and 
C.  M.  Thompson,  for  $1,075,  with  8  per  cent,  interest  from 
date,  executed  by  the  United  States  Live  Stock  Company  by 
J.  S.  Smith,  president,  attested  by  E.  0.  Ames,  secretary, 
with  the  indorsement  of  payment  guaranteed  and  protest 
waived,  C.  M.  Thompson  and  J.  S.  Smith.  That  is  the  note 
in  suit,  and  the  body  is  in  my  own  handwriting.  I  did  not 
see  the  parties  sign  it.  Exhibit  2  is  a  real  estate  mortgage 
given  by  the  United  States  Live  Stock  Company  securing  the 
$1,075  note  to  which  I  have  referred,  and  which  is  marked 
Exhibit  1,  and  it  is  on  property  in  this  county.  The  note 
and  mortgage  just  referred  to  were  taken  at  the  time  of  the 
transaction  mentioned  in  my  testimony.  None  of  the  officers 
of  the  Live  Stock  National  Bank  of  South  Omaha  were  present. 
I  had  no  knowledge  in  the  least  at  the  time  of  any  fraud, 
if  there  was  any  fraud,  in  acquiring  of  the  title  by  the  persons 
giving  the  mortgage.  The  note  and  mortgage  were  taken  in 
the  name  of  J.  S.  Smith  and  C.  M.  Thompson,  and^by  them 
indorsed,  instead  of  in  the  name  of  the  bank,  for  the  reason 
that  the  original  indebtedness  was  that  of  Mr.  Smith  and  Mr. 
Thompson,  and  I  did  not  care  to  release  them,  and  I  made  the 
note  payable  to  them,  and  then  asked  them  to  indorse  it  and 
waive  protest  so  that  they  would  be  held  individually.  The 
note  and  mortgage  were  taken  for  the  payment  of  an  indebted- 
ness evidenced  by  a  judgment  in  the  district  court  of  Douglas 
county,  Neb.  Mr.  Smith  and  Mr.  Thompson,  I  am  not  certain 
which,  said  to  me  that  they  would  give  this  security  if  we 
would  give  them  an  extension  of  30  days  on  the  indebted- 
ness and  reduce  the  interest  from  10  per  cent.,  the  amount 
the  judgment  bore,  to  8  per  cent.  Before  taking  this  note 
and  mortgage,  I  satisfied  myself  in  some  way,  whether  it  was 
by  my  own  correspondence  or  that  of  others  I  do  not  know, 
that  the  title  to  these  lots  stood  in  the  name  of  the  United 
States  Live  Stock  Company  and  were  clear  of  incumbrance. 
I  believe  there  was  an  abstract,  but  of  that  I  am  not  certain. 
Mr.  Smith  or  Mr.  Thompson  has  paid  $541.45  on  this  claim 
since  suit  was  brought.  $541.45,  less  $54.15  collection  fee 
and  $31.96,  being  the  total  of  $86.11.  The  $31.96  being  ex- 
penses  of  my  own  in  this  case.  The  date  of  the  payment  was 
May  7,  1912,  and  the  net  amount  $455.54. 


Feb.  1914]  BoBEBTSON  v.  Stock  Co.  239 

This  was  practically  all  the  testimony  that  was  submitted 
on  this  branch  of  the  case. 

The  assignment  of  the  note  carried  with  it  the  mortgage 

and  the  right  to  foreclose  upon  the  mortgage. 

menf  'of*moS-    See  Preston,  Kean  &  Co,  v,  Morris  Case  dk  Co., 

Sages:  bona  ^«  •  -.^^ 

de  bolder :  42  lowa,  549. 

consideration. 

One  who  receives  a  mortgage,  in  good 
faith,  for  a  valuable  consideration,  without  notice  of  any  in- 
firmities in  its  inception,  takes  it  relieved  of  such  infirmities. 
See  Farmers'  National  Bank  of  Salem  v,  Fletcher,  44  Iowa, 
252;  Updegraft  v.  Edwards,  45  Iowa,  513;  Vandercook  v. 
Baker,  48  Iowa,  199. 

The  giving  of  further  time  for  the  payment  of  an  existing 
debt  is  a  valuable  consideration.  See  Koon  v.  Ttamsl,  71 
Iowa,  132. 

As  stated  before,  the  only  question  here  is:  Did  the 
bank,  the  intervener,  have  notice  of  the  fraud  involved  in 
the  transaction  between  the  plaintiff  and  the  United' States 

Live  Stock  Company,  by  means  of  which 
asHignment  to  plaintiff  was  luduccd  to  couvey  the  land  to 
notice:  evi-  '     the  United  states  Live  Stock  Company?    The 

dence. 

burden  of  proof  is  on  the  intervener  to  show 
that  it  did  not  have  notice  or  knowledge.  The  president  and 
the  cashier,  who  were  the  managing  officers  of  the  bank,  and 
who  had  control  of  the  bank's  business  and  the  making  and 
extending  of  loans,  testified  that  they  had  no  knowledge. 
This  has  been  held  not  sufficient,  in  and  of  itself,  in  all  cases, 
to  justify  a  finding  that  the  bank  did  not  have  notice.  It  is 
said  that  other  officers  of  the  bank  may  have  had  notice,  and 
that  this  would  charge  the  bank  with  notice.  It  has  never 
been  held  that  it  is  absolutely  essential  to  call  every  officer 
and  agent  of  a  bank  into  court  and  have  him  testify  directly 
that  he  had  no  notice  of  the  fraud,  in  order  to  carry  the 
burden  to  a  successful  issue  on  the  part  of  the  bank.  The 
testimony  of  the  managing  officers  and  those  who  had  charge 
of  and  managed  the  particular  business  for  the  bank,  and 
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who  acted  for  the  bank  iu  the  particular  transaction,  having 
been  called  and  having  testified  that  they  had  no  knowledge 
but  acted  in  good  faith  in  the  transaction,  the  knowledge 'of 
the  bank,  through  any  other  ofGicer,  may  be  negatived  by  faets 
and  circumstances  which  affirmatively  show  that  the  bank 
could  not  have  had  knowledge  through  any  such  source.  Con- 
cerns of  this  kind,  transacting  large  business  and  having 
many  officers  and  agents  in  the  transaction  of  business, 
through  whom  notice  might  be  conveyed,  suggests  the  neces- 
sity of  negativing  knowledge  conveyed  through  any  of  these 
channels,  and  this  is  best  done  by  calling  the  parties  to 
testify,  by  and  through  whom  such  knowledge  might  be  com- 
municated. 

But  it  would  be  a  serious  burden  and  handicap  to  the 
legitimate  transaction  of  business  of  this  kind  to  require,  in 
every  transaction,  that  the  bank  purge  itself  by  calling,  as 
witnesses  in  its  behalf,  every  officer  or  agent  through  whom 
notice  might  possibly  be  communicated  to  the  bank,  or  whose 
knowledge  or  notice  would  bind  the  bank.  It  would  be  some- 
times impossible  to  do  this,  and  the  law  does  not  require  it. 
It  is  sufficient  that  the  officers,  through  whom  the  business 
was  transacted,  are  shown  not  to  possess  notice  or  knowledge 
of  the  fraud,  with  proof  that  negatives,  to  a  legal  certainty 
(that  is,  to  as  much  certainty  as  can  be  secured  in  the  admin- 
istration of  the  law),  that  the  other  officers  and  agents  could 
not,  in  the  nature  of  things,  and  therefore  did  not,  have  notice 
or  knowledge  such  as  would  charge  the  bank  with  notice  of 
the  fraud. 

This  case  is  triable  de  novo  in  this  court.  It  is  our  duty 
to  examine  the  testimony  presented  and  determine  the  ulti- 
mate fact  therefrom.     With  aU  due  respect  to  the  learned 

5.  appbal:  trtai    J^^8^®  ^^^  tried  the  case  below,  we  are  forced 
de  novo.  ^^  ^  different  conclusion  than  that  reached 

by  him  on  the  record  made,  and  we  find  that  no  other  con- 
clusion can  be  fairly  reached  from  this  record  other  than 
that  the  intervener  did  not  have  notice  or  knowledge  of  the 
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fraud  charged  at  the  time  it  purchaaed  the  note  in  question. 
This  conclusion  seems  inevitable  from  the  whole  record,  unless 
it  should  be  held  necessary  that  the  intervener  should  call  all 
the  other  officers  and  agents  of  the  bank  and  have  them  testify 
that  they  had  no  knowledge,  in  order  to  carry  the  intervener's 
claim  to  a  successful  issue.  This  we  cannot  hold.  See  Des 
Moines  Savings  Bank  v.  Arthur,  163  Iowa,  205. 

The  case  is  therefore  reversed  and  remanded,  with  in- 
structions to  enter  a  decree  in  favor  of  the  intervener  in  ac- 
cordance with  this  opinion. — Reversed. 

Ladd,  C.  J.,  and  Deemer  and  Withrow,  JJ.,  concur. 


Mbs.  Elizabeth  Biggs,  Appellee,  v.  ^J.  J.  Seufperlein,  * 

Appellant. 

AMault:  USE  or  force  in  the  detensb  of  peopebty:  instructions. 
Where  another  is  rightfully  in  possession  of  personal  property  the 
owner  is  not  justified  in  committing  an  assault  for  the  purpose  of 
regaining  possession  of  the  same;  but  having  a  right  of  possession 
and  to  enter  the  premises  of  the  other  for  the  purpose  of  removal 
he  may  defend  his  possession  thus  acquired  by  consent  with  the 
exercise  of  reasonable  force:  and  where  the  evidence  tends  to  sup- 
port the  contention  that  possession  was  acquired  by  consent  of  the 
other  party  the  jury  should  be  instructed  as  to  the  right  to  exer- 
cise force  in  defense  thereof. 

Appeal  from  O'Brien  District  Court. — Hon.  John  F. 

Oliver,  Judge. 

Monday,  Febbuaby  23,  1914. 

Action  to  recover  damages  for  assault  and  battery.  Ver- 
dict and  judgment  for  the  plaintiff.  Defendant  appeals. — 
Reversed, 

Sidney  C  Kerberg  and  T.  E,  Diamond,  for  appellant. 

C.  A.  Bihbcock,  for  appellee. 
Vol.  164  U.— 16 
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Gaynob,  J. — The  facts  upon  which  plaintiff  predicates 
her  right  to  recover,  as  stated  in  her  petition,  are  that  on  or 
about  the  25th  day  of  January,  1911,  this  defendant  went  to 
her  house  in  Sanborn,  Iowa,  and  then  and  there  willfully  and 
maliciously  committed  an  assault  and  battery  upon  her  by 
taking  and  grabbing  hold  of  her  wrists  and  arms,  and  jerking 
and  pulling  her  about  the  house,  whereby  she  sustained  per- 
sonal injuries  which  she  estimates  at  $2,000.  The  defendant 
pleaded  a  general  denial.  There  was  a  trial  to  a  jury  and  a 
verdict  rendered  for  the  plaintiff.  Judgment  being  entered 
upon  the  verdict,  the  defendant  appeals. 

There  was  evidence  tending  to  show  the  following  facts : 
That  during  the  month  of  August,  1910,  the  firm  of 
Kerberg  &  McFarland,  a  copartnership,  were  engaged  in  the 
retail  hardware  business  in  the  town  of  Sanborn.  Plaintiff 
was  engaged  in  the  business  of  conducting  a  boarding  house 
in  the  same  town.  On  the  29th  day  of  August,  1910, ,  the 
plaintiff  hired  from.  Kerberg  &  McFarland  a  Majestic  range, 
and  took  possession  of  the  same  under  the  following  contract : 

This  agreement  witnesseth:  That  I  have  hired  from 
Kerberg  &  McFarland,  of  Sanborn,  the  following  described 
articles  of  Majestic  range,  upon  the  terms  named  herein,  to 
wit :  One  Majestic  range,  No.  8142.  In  consideration  of  said 
hiring  of  said  range,  I  agree  to  pay  said  Kerberg  &  McFar- 
land at  their  store  in  said  Sanborn,  Iowa,  the  following  named 
sums  at  the  dates  stated:  $15.00  on  September  25,  1910. 
$15.00  on  October  25,  1910.  $15.00  on  November  25,  1910. 
$15.00  on  December  25,  1910.    $  Bal.  on  January  25,  1911. 

$  Bal.  on 1911.    $  Bal.  on 1911.    $  Bal.  on 

1911.    Together  with  interest  at  the  rate  of  8  per  cent. 

per  annum  from  date  hereof  until  all  said  sums  are  fully 
paid.  Upon  failure  to  pay  any  of  said  sums,  the  payments 
that  have  been  made  shall  be  forfeited  to  said  Kerberg  &  Mc- 
Farland, and  all  the  said  range  shall  be  by  me  restored  to 
them,  and  I  agree  that  they  may  without  process  of  law  take 
possession  of  said  range  and  for  that  purpose  they  may  enter 
any  of  my  premises  and  remove  the  same  therefrom,  and  I 
hereby  waive  any  trespass  or  right  of  action  against  them  for 
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damages  by  reason  of  any  such  entry  and  removal.  I  further 
agree  that  in  case  of  default  on  my  part  in  carrying  out  any 
of  the  several  agreements  herein  named,  I  will  pay  any  balance 
that  may  remain  of  the  sums  above  mentioned  after  the  goods 
once  returned  to  said  Kerberg  &  McFarland  have  been  sold. 
That  such  sale  may  be  private  or  at  public  auction,  and  if 
the  proceeds  shall  amount  to  more  than  the  balance  due  said 
Kerberg  &  McFarland  and  costs,  then  such  surplus  shall  be 
turned  over  to  me.  I  will  also  pay  all  reasonable  costs  and 
expenses  and  attorneys '  fees  that  the  said  Kerberg  &  McFar- 
land may  be  put  to,  to  recover  the  said  range  and  enforce  this 
lease ;  that  I  will  not  in  any  manner  dispose  of  any  of  the  said 
articles  of  range  nor  will  I  remove  them  or  any  part  thereof, 
from  the  place  they  are  to  be  kept  as  is  hereinafter  designated, 
.without  the  written  consent  of  said  Kerberg  &  McFarland 
until  I  have  acquired  title  to  the  same  as  hereinafter  pro- 
vided ;  that  title  to  same  shall  remain  in  said  Kerberg  &  Mc- 
Farland until  the  smns  herein  specified  are  fully  paid,  that 
the  said  range  shall  be  used  by  me  only  at  my  residence  in 
Sanborn,  Iowa,  and  that  I  will  keep  the  same  in  as  good  repair 
as  when  I  get  them,  except  the  wear  and  tear  that  may  result 
from  reasonably  careful  use.  But  upon  payment  of  all  the 
sums  therein  specified,  then,  upon  making  the  last  payment, 
the  said  Kerberg  &  McFarland  are  to  convey  said  range  to  me 
by  bill  of  sale  or  by  surrender  to  me  of  this  lease. 

Prior  to  the  happening  of  the  matters  complained  of, 
and  on  the  dates  herein  stated,  the  plaintiff  paid,  upon  said 
range,  the  following  sums :  September  28th,  cash,  $10.  Octo- 
ber 21st,  $4.    November  4th,  $8.    December  9th,  $10. 

That  the  plaintiff  failed  to  make  the  payments  as  re- 
quired in  said  contract.  That  there  was  due  and  unpaid  on 
said  contract,  on  the  25th  of  January,  1911,  $38.  That  prior 
to  said  date,  the  said  firm  had  repeatedly  requested  plaintifl? 
to  make  payments  as  required  under  the  terms  of  the  written 
contract,  and,  though  she  frequently  promised  to  do  so,  made 
no  other  payments  than  as  above  set  forth.  That  just  before 
the  happening  of  the  matters  complained  of,  the  said  firm 
had  learned  that  plaintiff  had  broken  up  her  boarding  house, 
and  intended  to  leave  Sanborn,  and  that  she  was  largely  Iq- 
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so  received  from  the  plaintiflf,  to  the  other  defendants,  J.  S. 
Smith  and  C.  M.  Thompson,  to  secure  the  payment  of  a 
promissory  note  executed  by  said  J.  S.  Smith  and  C.  M. 
Thompson  in  the  sura  of  $1,075,  at  8  per  cent,  interest  from 
date  until  paid,  and  the  same  was  filed  for  record  and  recorded 
in  the  oflSce  of  recorder  of  deeds  of  said  county  on  the  18th 
day  of  July,  1911. 

The  plaintiff  brought  this  action  to  set  aside  and  cancel 
the  deed,  executed  by  him  to  the  United  States  Live  Stock 
Company  on  account  of  the  fraud  practiced  upon  him  in 
procuring  the  same,  and  to  have  the  mortgage  executed  by 
United  States  Live  Stock  Company  to  Smith  and  Thompson 
also  canceled  for  the  same  reason,  alleging  (and  it  appeavs 
to  be  a  fact)  that  the  United  States  Live  Stock  Company  was 
a  corporation ;  that  defendant  J.  S.  Smith  was  its  president ; 
and  that  Thompson  was  a  member  of  defendant  corporation 
and  had  full  knowledge  of  said  false  representations  and  of 
the  design  and  purpose  of  the  United  States  Live  Stock 
Company  to  cheat  and  defraud  the  plaintiff  in  said  trans- 
action. In  the  action  so  brought,  the  Live  Stock  National 
Bank  intervened  and  claimed  that,  before  the  maturity  of  the 
note  described  in  plaintiff's  petition,  executed  by  the  United 
States  Live  Stock  Company  to  C.  M.  Thompson  and  J.  S. 
Smith,  and  secured  by  the  mortgage  on  the  land  in  con- 
troversy, this  intervener,  for  a  valuable  consideration,  pur- 
chased said  note  from  C.  M.  Thcxnpson  and  J.  S.  Smith,  and 
the  same  was  assigned  and  indorsed  to  it ;  that,  at  the  time  it 
purchased  said  note,  it  had  no  knowledge  or  information  of 
the  matters  and  things  set  forth  by  the  plaintiff  in  his  peti- 
tion ;  and  that  said  mortgage  was  duly  assigned  to  them  as  an 
incident  to  said  note.  Wherefore  intervener  asks  that  said 
mortgage  be  foreclosed  and  be  decreed  a  first  lien  upon  said 
premises,  and  that  a  special  execution  issue  for  the  sale  of 
said  premises,  and  the  proceeds  be  applied  on  the  payment 
of  said  note.  Plaintiff  files  a  general  denial  to  the  petition 
of  intervener. 
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A  decree  was  duly  entered  in  favor  of  the  plaintiff  against 
the  defendants,  the  United  States  Live  Stock  Company,  J.  S. 
Smith,  and  C.  M.  Thompson,  and  the  title  adjudged  to  be  in 
the  plaintiff,  as  against  said  defendants,  and  the  deed,  executed 
by  the  plaintiff  to  the  United  States  Live  Stock  Company, 
was,  as  to  those  defendants,  canceled  and  set  aside.  This 
decree  was  without  prejudice  to  the  rights  of  the  interveners. 

On  September  24,  1912,  after  trial,  the  court  found  for 
the  plaintiff  as  to  the  intervener,  and  decreed  that  the  plain- 
tiff is  the  abs(dute  owner  of  lot  6,  in  block  9,  in  fee  simple, 
as  against  intervener,  and  adjudged  further  that  in  the  pur- 
chase of  said  note  and  mortgage  intervener  acquired  no  lien, 
right,  title,  or  interest  in  said  premises ;  that  it  failed  to  show 
that  it  acquired  said  note  and  mortgage  in  good  faith,  and 
without  notice  of  the  fraud  practiced  upon  the  plaintiff  in 
securing  the  land,  and  accordingly  canceling  said  mortgage. 
The  intervener  alone  appeals. 

In  view  of  the  concessions  made  in  argument,  we  must 
assume  that  the  United  States  Live  Stock  Company  fraudu- 
lently obtained  the  deed  to  the  property  in  controversy  from 
the  plaintiff,  and  that  the  United  States  Live  Stock  Company, 
in  furtherance  of  such  fraud,  executed  the  mortgage  to  J.  S. 
Smith  and  C.  M.  Thompson,  and  that  the  deed  and  mortgage 
in  question,  as  between  the  plaintiff  and  these  defendants,  is 
fraudulent  and  was,  by  the  court,  rightly  set  aside. 

This  mortgage  having  its  inception  and  resting  in  fraud, 
the  burden  rests  upon  the  intervener  to  show  that  it  took  the 
mortgage  in  good  faith,  for  a  valuable  consideration,  before 

maturity,  and  vdthout  notice  of  the  fraud, 
bona'fide'pur-     See  Amd  V.  Aylesworik,  145  Iowa,  185.    Did 

chaser :  burden     .,,.^«„  .,  •,  i^i.^ 

of  proof :  evi-     it  do  this?    The  evidence  shows  that  the  mter- 

dence. 

vener  is  a  corporation,  a  banking  corporation ; 
that  Charles  F.  McGrew  was  its  president,  and  L.  M.  Lord 
was  cashier;  that  it  had  two  assistant  cashiers  and  a  vice 
president;  that  the  vice  president  took  no  active  part  in  the 
management  of  the  bank  and  had  nothing  to  do  with  the 
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and  struck  him  with  it,  and  said:  *If  I  cannot  get  you  out 
one  way,  I  will  get  you  out  another.  If  I  had  a  gun,  I  would 
blow  your  head  off.'  I  started  to  go  to  the  telephone.  De- 
fendant followed  me.  He  took  me  by  the  arms  and  pulled 
me  the  length  of  the  sitting  room  and  then  let  me  go.  Called 
me  a  damn  bitch.  When  he  got  to  the  door,  he  threw  his  elbow 
back  and  struck  me.  Finally,  I  got  back  to  the  telephone,  and 
defendant  went  and  helped  McFarland  and  the  hired  man  to 
take  the  range  out  When  he  pulled  me  off  the  stove,  I  lit  on 
my  feet  and  stayed  on  my  feet.  When  I  got  down,  I  was  so 
mad  I  don't  know  whether  I  was  weak  when  he  pulled  me  off 
the  first  time.  Nor  the  second  time.  Nor  the  third  time. 
I  forbade  them  at  the  very  start  to  take  the  stove  after  they 
got  in  the  kitchen,  unless  they  had  papers  for  that  purpose. 
They  had  not  carried  out  any  portion  of  the  stove  at  the  time 
I  jumped  up  onto  it,  and  had  not  moved  the  stove  at  all.  They 
took  the  stove  pipe  off  while  I  sat  upon  it." 

This  is  sufficient  testimony  to  show  the  theory  of  the 
plaintiff  and  the  defendant  as  to  what  transpired  at  the  time 
it  is  claimed  that  the  plaintiff  was  injured. 

Upon  this  state  of  the  record,  the  defendant  asked  the 
court  to  submit  to  the  jury  the  following  instructions : 

Paragraph  1.  If  you  find  from  the  testimony  that  the 
plaintiff  gave  her  consent  that  the  defendant  and  the  witness 
6.  W.  McFarland  enter  the  house,  and  she  thereafter  told 
them  they  might  remove  the  stove,  and  you  further  find  that 
they  did  in  good  faith  move  said  stove  from  its  position  in  the 
room,  take  down  the  pipe,  and  carry  certain  portions  of  the 
stove  out  of  the  house  and  into  the  street  with  her  full  knowl- 
edge and  consent,  then,  in  such  case,  the  defendant  and  said 
McFarland  had  the  right  to  remove  said  stove  from  the  house 
where  plaintiff  was  living  and  to  take  the  same  away,  even 
though  you  further  find  that  the  plaintiff  objected  to  their 
removing  the  main  part  of  the  stove  after  part  had  been  con- 
veyed  into  the  street.  But  you  are  further  instructed  that 
the  defendant  had  no  right  to  use  any  other  or  greater  force 
in  removing  said  stove  than  was  necessary,  acting  as  a  reason- 
able and  prudent  man,  to  remove  the  same.     Nor  was  the 


Feb.  1914]  BiOQS  v.  Seupperlein.       ,  247 

defendant  justified  in  using  such  force,  as  against  the  plaintiff, 
as  to  cause  her  any  serious  injury;  but  if  she  obstructed  his 
work  in  removing  said  stove,  after  having  consented  to  its 
removal  as  hereinbefore  stated,  then  the  defendant  had  the 
right  to  use  such  force  as  was  necessary  to  remove  said  stove, 
as  long  as  he  committed  no  injury  to  the  plaintiff. 

Paragraph  2.  Tou  are  further  instructed  that,  accord- 
ing to  the  terms  of  the  contract  of  purchase,  the  witness  Mc- 
Farland,  or  any  one  acting  for  him  and  under  his  direction, 
upon  default  in  payment  according  to  the  terms  of  contract, 
had  the  right  to  take  possession  of  said  stove  wherever  the 
same  might  be  found,  in  a  peaceable  manner,  and  if  you  find 
from  the  testimony  that  the  plaintiff  surrendered  said  stove 
into  the  possession  of  said  McFarland  and  this  defendant,  and 
they  took  possession  thereof  with  the  full  knowledge  and 
approval  of  the  plaintiff,  then  and  in  that  case  they  had  a 
right  to  retain  possession  thereof  and  to  remove  the  same, 
if  they  could  and  did  so  remove  it  without  personal  injury  to 
the  plaintiff. 

Paragraph  3.  You  are  further  instructed  that  if  the 
plaintiff  gave  her  full  consent  that  said  stove  be  removed,  and 
surrendered  the  same  willingly  into  the  possession  of  said 
defendant,  and  said  McFarland,  then  and  in  such  case,  they 
were  not  required  to  stop  or  desist  in  removing  the  stove 
simply  because  plaintiff  told  them  she  had  changed  her  mind 
or  told  them  that  they  could  not  remove  the  same,  if  you  find 
from  the  testimony  that  she  did  so  tell  them. 

The  court  gave  no  instructions  embodying  the  thought 
therein  expressed,  but  told  the  jury  that,  by  the  terms  and 
conditions  of  the  contract  (hereinbefore  set  out),  the  firm  of 
Kerberg  &  McFarland,  by  reason  of  the  defaults  made  by  the 
plaintiff  in  the  payment  of  the  sum  therein  agreed  to  be  paid, 
was  entitled,  as  a  matter  of  law,  to  the  possession  of  the  stove 
in  question,  and  that  they  would  have  a  right,  at  that  time,  to 
recover  the  possession  thereof  in  a  proper  action  instituted 
by  them  for  that  purpose,  upon  refusal  of  plaintiff  to  sur- 
render the  possession  of  the  same  peaceably  and  without  suit. 
But  they  had  no  right,  under  the  law,  to  enter  the  plaintiff's 
home,  without  legal  process,  and  take  the  same  forcibly  from 
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her  possession,  without  her  consent  and  against  her  ohjections 
and  protest ;  if  they  did  so  do,  and  if  they  entered  for  that  pur- 
pose and  attempted  to  take  the  same  without  legal  process  and 
over  her  objection4s  and  protest,  she  had  a  right,  under  the 
law,  to  defend  her  possession  against  thtir  unlawful  acts,  and 
to  require  them  to  leave  her  home,  and  use  all  proper  and 
reasonable  means  to  expel  them  therefrom,  if  they  refused 
to  go.  And  if,  after  the  defendant  and  the  said  McFarland 
entered  plaintiff's  home,  she  at  first  consented  to  their  taking 
the  stove,  and  shortly  afterwards  revoked  such  consent  and 
forbade  them  to  take  the  same  without  l^gal  process,  before 
they  had  removed  it  from  the  room  where  it  was  standing, 
then  they  had  no  right  to  continue  to  remove  the  same  forcibly 
and  against  her  will,  except  under  legal  process.  And  if  she 
then  sat  lipon  the  stove  to  prevent  them  from  taking  and 
removing  the  same,  and  the  defendant  thereupon  assaulted 
and  rudely  seized  her  by  the  arms  and  wrists,  and  forcibly 
removed  her  from  her  position,  then  such  assault  was  an  un- 
lawful one,  and  the  defendant  will  be  responsible  for  any 
injuries  resulting  therefrom.  In  other  words  you  are  in- 
structed, as  a  matter  of  law,  that  the  seller  or  lessor  of  per- 
sonal property,  under  a  contract  like  the  one  in  question,  has 
no  right,  on  account  of  default  in  the  payments  provided  in 
contract,  to  forcibly  take  the  property  from  the  possession  of 
the  purchaser  or  lessee,  over  his  objections  and  against  his 
will,  without  first  procuring  a  legal  process  or  writ  for  that 
purpose;  and  that  if,  in  attempting  so  to  do,  he  unlawfully 
assaults  and  inflicts  any  injury,  however  slight,  upon  the  per- 
son of  the  purchaser  or  lessee,  he  will  be  responsible  in  dam- 
ages on  account  thereof.  He  may  only  recover  possession  of 
the  property,  without  the  aid  of  legal  writ  or  process,  when 
he  is  able  to  do  so  peaceably  and  with  the  consent  or  approval 
of  the  party  in  possession,  and  in  so  doing  he  has  no  right  to- 
assail  or  use  any  physical  violence,  however  slight,  upon  the 
person  of  the  party  from  whom  he  seeks  to  recover  possession, 
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and,  if  he  does  do  so,  he  is  responsible  for  the  injury  or  in- 
dignity suffered  by  the  party  assailed  as  a  result  thereof. 

The  instructions  given  by  the  court  ignore  the  thought 
contained  in  the  instructions  asked  to  the  effect  that  if  Mc- 
Farland  and  the  defendant  entered  the  house,  as  they  had  a 
right  to  do  under  the  written  contract,  without  objection  from 
the  plaintiff,  for  the  purpose  of  removing  the  stove,  and  she 
thereupon  told  them  they  might  remove  the  stove,  and  they, 
in  good  faith,  moved  the  stove  from  its  position  in  the  room, 
took  down  the  pipe,  and  carried  out  portions  of  the  stove, 
from  the  house  into  the  street,  and  they  did  this  after  she 
had  surrendered  the  stove  into  their  possession,  she  could  not 
then  revoke  the  license  given  and  recapture  the  stove  by  force, 
and,  if  she  then  attempted  to  revoke  the  license  and  recapture 
the  stove  by  force,  they  had  a  right  to  resist  her  in  her  efforts 
and  maintain  their  possession,  and,  in  so  doing,  had  a  right 
to  use  such  force  as  was  reasonably  necessary  to  do  so.  Or,  in 
other  words,  that  if  the  plaintiff  consented  that  the  defendant 
and  McFarland  might  take  possession  of  the  stove,  after  they 
had  entered  her  home  for  that  purpose,  and  consented  that 
they  might  remove  the  stove  from  her  house,  and  they  did 
take  possession  of  the  stove  and  were  in  the  act  of  removing 
it,  though  they  had  not  removed  it  all  from  the  house  at  the 
time,  she  could  not  then  withdraw  her  consent  and  forcibly 
recover  from  McFarland  and  the  defendant  the  possession 
thus  given  them,  and,  if  she  attempted  to  do  so,  they  had  a 
right  to  defend  their  possession  by  the  use  of  such  force  as 
was  reasonably  necessary  to  maintain  the  same,  and  to  remove 
the  stove  from  her  house. 

It  is  apparent  from  this  record  that  McFarland  and  the 
defendant,  acting  for  McFarland,  had  a  right  to  enter  plain- 
tiff's home,  and  did  enter  it,  under  the  license  given  tiiem  in 
the  written  contract.  It  is  apparent  that  they. had  a  right  to 
the  possession  of  the  stove  under  the  written  contract.  It 
follows  that,  the  right  to  enter  having  b^en  given,  the  right 
of  possession  having  been  given,  the  right  to  take  possession 
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having  been  given  under  the  written  contract,  if  possession 
had  been  actually  taken  by  McFarland  and  the  defendant, 
with  the  consent  of  the  plaintiff,  they  were  in  a  position  to 
defend  that  possession  by  the  use  of  such  force,  but  only  such 
force  as  was  reasonably  necessary  to  maintain  it. 

It  will  be  noticed  that  the  defendant's  testimony  tends  to 
show  that  they  did  not  use  any  personal  violence  towards  the 
plaintiff,  but  simply  removed  her  from  the  position,  she  had 
assumed  upon  stove. 

Each  party  to  a  suit  is  entitled  to  have  his  theory  of  the 
case  submitted  to  the  jury,  under  proper  instructions,  when- 
ever there  is  evidence  before  the  jury  which  justifies  its  sub- 
mission. 

The  court,  in  its  instructions  to  the  jury,  recognized  the 
fact,  and  so  stated  the  fact  to  be,  that  McFarland,  as  a  matter 
ot  law,  was,  at  the  time  he  attempted  to  take  the  stove,  entitled 
to  its  possession,  and  had  a  right  to  recover  its  possession, 
but  said  they  had  no^  right,  under  the  law,  to  enter  plaintiff's 
home  without  legal  process,  and  forcibly  take  the  same  from 
her  possession  without  her  consent  and  against  her  objections ; 
that  if  they  entered  for  the  purpose  of  taking  or  attempting 
to  take,  without  legal  process,  over  her  objections,  she  had  a 
right,  under  the  law,  to  defend  her  possession  against  their 
unlawful  acts,  and  to  use  all  proper  means  to  expel  them 
from  the  house  if  they  refused  to  leave ;  that  even  if  she  did 
consent,  at  first,  to  their  taking  the  stove  and  afterwards  re- 
voked such  consent  and  forbade  them  to  take  it  without  legal 
process,  before  they  had  actually  removed  it  from  the  room, 
they  had  no  right  to  remove  it  against  her  will,  except  upon 
legal  process.  Nowhere  did  the  court  say  to  the  jury  that 
the  defendants  had  the  right  to  enter  the  premises  for  the 
purpose  of  removing  the  stove;  that  having  entered  for  that 
purpose,  if  she  consented  that  they  might  take  possession  of 
and  remove  it,  and  they  did  thereupon  actually  take  possession 
for  that  purpose,  she  would  have  no  right  to  revoke  her  con- 
sent and  seek  to  recover  possession  by  force,  and  that,  if  she 
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did  so  attempt,  the  defendants  had  a  right  to  meet  force  with 
force,  provided  they  used  no  more  force  than  was  reasonably 
necessary  to  maintain  such  possession. 

It  is  well  settled  that  the  mere  right  to  the  possession  of 
property  does  not  entitle  the  party  to  take  the  same  from  the 
one  in  the  actual  rightful  possession  by  force  or  violence. 
But  to  recover  possession,  under  such  circumstances,  resort 
must  be  had  to  legal  proceedings.  But  where  one  has  the 
actual  right  to  the  possession  and  obtains  possession  of  the 
property  to  which  he  had  the  right  of  possession,  from  the 
one  actually  in  possession  with  his  consent,  he  may  thereafter 
maintain  his  possession  by  the  use  of  force.  See  Yale  v.  Seely, 
15  Vt.  221. 

If  one  attempts  to  take  or  takes  another's  property  from 
his  possession,  without  right  and  against  his  will,  the  owner 
or  person  in  charge  may  protect  his  possession,  or  retake  the 
property,  by  the  use  of  necessary  force.  He  is  not  bound  to 
stand  by  and  submit  to  wrongful  dispossession  when  he'  can 
stop  it,  and  he  is  not  guilty  of  assault,  in  thus  defending  his 
right,  by  using  force  suflScient  to  prevent  the  property  from 
being  carried  away.  The  converse  of  this  proposition  is  true : 
If  one  has  intrusted  his  property  to  another  who  afterwards, 
honestly,  though  erroneously,  claims  it  as  his  own,  or  claims 
the  right  to  the  possession,  the  real  owner  has  no  right  to 
retake  it  by  force  or  violence.  The  law  will  not  permit  or 
tolerate  that  persons  take  the  settlement  of  conflicting  claims 
into  their  own  hands.  The  law  gives  the  right  to  defend  pos- 
session of  property,  but  not  the  right  to  redress  for  the  wrong- 
ful taking/  The  general  rule  is  that  a  right  of  property] 
merely,  joined  with  right  of  possession,  will  not  justify  the  1 
owner  in  committing  an  assault  and  battery  upon  the  person  \  1 
in  possession,  for  the  purpose  of  regaining  possession,  although  \ 
the  possession  is  wrongfully  withheld.  Barnes  v.  Martin,  15 
Wis.  240  (82  Am.  Dec.  670) ;  Bliss  v.  Johnsbn,  73  N.  Y.  529.  \ 

It  has  been  further  held  that  if  the  property  was  right- 
fully in  the  possession  of  another  than  the  owner  at  first,  and 
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had  the  right  to  maintain  that  possession,  after  it  was  so 
acquired,  against  every  one  else.  See  Johrtson  v.  Perry,  54 
Vt.  459. 

The  court,  in  the  instant  case,  recognized  the  right  of 
the  party  in  possession  to  maintain  his  possessicm,  by  the  use 
of  such  force  as  was  reasonably  necessary  to  do  so,  and  applied 
the  rule  to  the  plaintiff  in  this  case  and  her  possession,  but 
neglected  to  inform  the  jury  that,  if  she  had  surrendered  her 
possession  to  the  defendant,  the  defendant  had  the  same  right, 
after  obtaining  possession,  to  defend  his  possession  by  the  use 
of  such  force  as  was  reasonably  necessary  to  maintain  it. 

In  this  we  think  the  court  was  in  error,  and,  for  the  errors 
pointed  out,  the  case  is  Reversed. 

Ladd,  C.  J.,  and  Debmer  and  Wfthrow,  JJ.,  concur. 


George  E.  Taylor,  Appellant,  v.  C.  W.  Wildman,  Appellee. 

« 

Evidence:     cross-examination  of  witnesses.    The  scope  of  the  croes- 

1  ezaminatioii  of  a  witness  is  largely  a  matter  of  discretion,  and 
the  court's  ruling  will  not  be  disturbed  on  appeal,  in  the  absence 
of  prejudice.  Thus  overruling  the  objection  to  the  mere  inquiry 
as  to  whether  the  witness  ever  heard  anything  said  on  a  certain 
subject,  objected  to  as  improper  cross-examination,  was  without 
prejudice;  and  when  a  question  objected  to  on  that  ground  was 
not  answered,  though  the  objection  was  overruled,  and  on  other 
grounds  the  party  moved  to  strike  the  answer  elicited  by  the  court, 
no  error  appeared.  In  the  instant  case  the  direct  examination  was 
broad,  and  no  abuse  of  discretion  in  the  cross-examination  is  shown. 

Instnictions:     assumption  of  facts.     In  an  action  upon  a  contract 

2  for  the  recovery  of  a  broker's  conmiission,  in  which  evidence  was 
admitted  tending  to  establish  a  contract  different  from  that  alleged 
in  the  petition,  an  instruction  that  there  was  no  issue  as  to  any  other 
contract  and  it  was  wholly  immaterial  as  to  what  other  contract 
was  made,  except  as  it  may  be  material  in  determining  whether  the 
contract  relied  upon  was  made,  was  not  objectionable  as  assuming 
the  making  of  a  contract  other  than  the  one  pleaded  and  relied  upon. 
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Appeal  from  Jasper  District  Court. — Hon.  John  P. 

Talbott,  Judge. 

Monday,  February  23,  1914. 

* 

Action  to  recover  one-half  the  commission  earned  by 
plaintiff  and  defendant  as  real  estate  l)rokers.  The  defendant 
filed  a  general  denial,  and  on  issues  tendered  the  case  was 
tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for  de- 
fendant, and  plaintiff  appeals. — Affirmed. 

Bray,  Shifflett  <&  Lake,  for  appellant. 
MoElroy  &  Cross,  for  appellee. 

Deemer,  J. — But  two  points  are  relied  upon  for  a  re- 
versal; one  the  cross-examination  of  a  witness  for  plaintiff, 
and  the  other  an  instruction  given  by  the  trial  court.  Plain- 
tiff is  a  farmer  living  near  Lynnville,  in  Jasper  county,  and 
defendant  is  a  newspaper  editor,  residing  at  the  same  place. 
Before  the  transactions  in  controversy  arose,  each  was  doing 
some  real  estate  business.  Together  they  went  with  what  is 
known  as  the  Porter  Land  Company  to  Canada,  and  it  is 
claimed  that  while  there  an  ofScer  of  the  land  company  sug- 
gested they  would  make  a  good  team  to  sell  Canada  land,  and 
that  it  was  then  agreed  that  they  would  go  into  the  business 
together,  share  the  profits  from  sales  which  either  might  make 
for  the  company,  their  commission  to  be  $1  per  acre  for  all 
land  sold. 

According  to  plaintiff's  version,  they  together  traveled 
about  their  home  county,  trying  to  find  buyers,  but  without 
success,  and  that  the  plaintiff  finally  purchased  six  hundred 
and  forty  acres  of  Canada  land  from  the  land  company ;  that 
defendant  collected  the  commission  for  the  sale,  $640,  and 
refused  to  share  it  with  the  plaintiff.  Plaintiff  also  testified 
that  defendant  admitted  having  received  and  spent  the  money. 
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and  that  he  conditionally  agreed  to  pay  the  plaintiff  his  share 
thereof.  Defendant  denied  the  agreement  to  divide  the  com- 
mission, and  claimed  that  he  alone  had  the  contract  with  the 
land  company ;  that  he,  in  fact,  negotiated  the  sale  to  plaintiff, 
and  was  entitled  to  the  whole  of  the  commission  from  the 
land  company.  He  admitted  that  he  was  to  give  plaintiff 
50  cents  an  acre  for  every  acre  of  land  sold  by  him  (plaintiff) 
or  upon  any  purchases  which  he  might  influence  others  to' 
make,  but  specifically  denied  that  this  agreement  covered  any 
land  which  plaintiff  might  himself  buy. 

I.  In  support  of  his  claim,  plaintiff  produced  a  witness 
who  testified  in  chief  as  follows: 

I  know  the  plaintiff  and  defendant  in  this  case,  and  was 
acquainted  with  them  in  the  year  1909.  Mr.  Wildman  and 
Mr.  Taylor  were  engaged  in  the  real  estate  business  in  the 

fall  of  1910.    I  saw  Mr.  Taylor  and  Mr.  Wild- 
^  •  S-o88-e''x?mina-     "^an  together  during  the  fall  of  1909,  1910, 
n^Jses.'  ^**"       and  1911.     I  saw  them  driving  out  into  the 
I  country  together.    They  would  be  riding  in  a 

buggy  with  a  couple  of  black  ponies.  I  had  seen  Mr.  Taylor 
driving  them  before.  I  saw  Mr.  Taylor  and  Mr.  Wildman 
driving  together  north,  south,  and  sometimes  east  of  Lynnville. 
I  have  seen  them  going  in  different  directions.  I  noticed  them 
together  that  way  more  after  the  month  of  September,  1909. 
After  September,  1909,  I  saw  them  together  in  the  manner 
I  have  described  some  weeks  once,  some  weeks  twice,  and 
sometimes  oftener.  They  were  competitors  of  mine,  and,  of 
course,  they  kept  their  business  away  from  me.  I  do  know 
that  they  were  soliciting  men  to  go  to  Canada  to  buy  land, 
during  and  after  September,  1909. 

The  following  record  was  then  made  upon  cross-examina- 
tion: 

I  first  saw  these  men  together  in  Lynnville  the  latter  part 
of  September.  The  first  time  I  saw  them  they  were  standing 
on  the  street  and  Charlie  was  talking  Canada  land  to  Taylor. 
Q.  Did  you  hear  him  say  anything  concerning  Mr.  Taylor 
going  to  Canada  to  look  at  land?    (Objected  to  as  not  proper 
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croBS-examination,  incompetent,  irrelevant,  and  immaterial. 
Overruled,  and  plaintiff  excepts. )  A.  Yes.  Q.  What  did  Mr. 
Wildman  say  to  Mr.  Taylor  about  their  going  up  to  buy  land 
in  that  conversation?  (Objected  to  as  not  proper  cross-exam- 
ination, irrelevant,  incompetent,  and  immaterial.  Overruled, 
and  plaintiff  excepts.)  By  the  Court:  State  anything  he 
said  about  Taylor's  buying  land.  (Plaintiff  excepts.)  A. 
Mr.  Wildman,  as  I  told  you,  was  talking  about  Canada.  Mr. 
Wildman  had  called  a  man  there  and  said  that  there  would  be 
a  man  in  town  in  a  few  days  to  talk  the  matter  over.  There 
was  also  another  party  there  that  I  was  watching  that  they 
were  talking  to.  I  was  kind  of  interested  in  the  other  party. 
(Plaintiff  moves  to  strike  out  the  answer  as  incompetent,  irrele- 
vant, and  immaterial.  Overruled,  and  plaintiff  excepts.)  Q. 
What  were  the  words  Mr.  Wildman  used  in  speaking  of  the 
subject  to  Mr.  Taylor?  A.  Mr.  Wildman  said  he  was  inter- 
ested in  Canada  land  and  was  talking  to  Taylor  about  it. 
What  he  said  I  don't  remember  exactly.  (Plaintiff  moves  to 
strike  out  the  answer  as  incompetent,  irrelevant,  and  imma- 
terial. Overruled,  and  plaintiff  excepts.)  They  were  talking 
something  about  tickets  and  arrangements  to  go,  and  in  a 
general  way  Taylor  said  he  would  go.  There  was  nothing  said 
about  Taylor  buying  land.  (Plaintiff  now  moves  the  court 
to  strike  out  all  the  testimony  of  the  witness  as  to  conversation 
between  the  parties  as  incompetent;  irrelevant,  and  imma- 
terial.   Overruled,  and  plaintiff  excepts.) 

On  redirect  examination,  the  witness  testified :  ^'I  cannot 
remember  definitely  any  conversation  that  I  heard  between 
the  two  men  at  the  time  referred  to." 

But  two  of  these  questions  were  objected  to  as  not  cross- 
examination,  and  one  of  them  simply  asked  the  witness  as  to 
whether  he  heard  anything  said  about  a  certain  subject.  The 
objection  was  properly  overruled  as  to  that  question.  The 
other  question  which  was  objected  to  as  not  cross-examination 
was  not  really  answered,  although  the  objection  was  over- 
ruled. In  fact  the  court  put  the  question  which  was  answered, 
and  plaintiff's  motion  to  strike  was  not  upon  the  ground  that 
it  was  improper  cross-examination.  So  much  for  the  record, 
which  we  think  does  not  sustain  plaintiff's  contention  of  error. 
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Aside  from  this,  a  large  discretion  is  vested  in  the  trial  court 
as  to  the  extent  to  which  cross-examination  may  be  carried, 
and  there  was  no  abuse  of  that  discretion  here.  The  witnesses' 
answers  in  chief  were  quite  broad,  and  opened  up  rather  a 
large  field. 

II.  The  instruction  of  which  complaint  is  made,  reads 
as  follows: 

Tou  are  instructed  that  plaintiff's  cause  of  action  is 
founded  upon  a  contract  set  out  and  alleged  in  his  petition, 
and  that  he  cannot  recover  unless  he  has  satisfied  you  that 
the  contract  relied  upon  was,  in  fact,  made  substantially  as 
alleged.  Evidence  of  defendant  has  been  introduced  and 
allowed  by  the  court,  tending  to  show  that  some  other  con- 
tract was  made  between  plaintiff  and  defendant  relative  to 
the  sale  of  Canada  land,  and  this  evidence,  as  well  as  the 
evidence  of  the  plaintiff,  and  all  other  evidence  in  the  case 
bearing  upon  the  question,  may  be  considered  by  you,  in 
determining  whether  or  not  the  contract  set  out  and  relied 
upon  by  plaintiff  was  in  fact  made.  There  is  no  issue  as  to 
any  other  contract,  and  it  is  wholly  immaterial  as  to  what 
other  contract  was  made,  except  as  it  may  be  of  assistance  to 
you  in  determining  whether  or  not  the  contract  set  out  and 
relied  upon  by  plaintiff  was  made. 

The  criticiwn  made  of  it  is  that,  by  the  use  of  the  words 
italicized,  the  court  assumed  the  making  of  another  contract 
between  the  parties  than  the  one  pleaded  and  relied  upon  by 

the  plaintiff.    We  do  not  so  read  the  instruc- 
assumptioD  of'    tion.    Taken  as  a  whole,  it  assumes  nothing, 

facts. 

but,  in  effect,  says  that,  no  matter  what  con- 
tract the  parties  may  have  made,  it  was  wholly  immaterial, 
unless  it  was  of  some  assistance  in  determining  whether  or 
not  the  one  claimed  by  plaintiff  was  made.  In  an  earlier  part 
of  the  instruction,  the  jury's  attention  was  properly  directed 
to  the  testimony  offered  upon  a  given  point,  and  left  to  deter- 
mine from  this  and  all  the  other  testimony,  as  to  whether  or 
not  the  contract  claimed  by  plaintiff  was  in  fact  made.  We 
see  no  error  here  of  which  the  plaintiff  may  justly  complain. 
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Finding  no  prejudicial  error  in  the  record,  the  judgment 
must  be,  and  it  is,  Affirmed. 

Ladd,  C.  J.,  and  Gaynor  and  WrrHROW,  JJ.,  concurring. 


W.  S.  Bales  and  J.  L.  Bales,  Contestants,  Appellants,  v. 
Sarah  E.  Bales,  James  O.  Bales  and  W.  J.  Murray, 

Proponents,  Appellees. 

WiUs:     TESTAMENTABY  CAPACITY.    One  who  poBBeases  a  mind  capable  of 

1  exercising  judgment,  reason  and  deliberation,  and  of  weighing  the 
consequence^  of  his  act  to  a  reasonable  degree,  and  the  effect  of  his 
act  upon  his  estate  and  family,  is  competent  to  make  a  will;  it  is 
not  necessary  that  he  should  have  sufficient  capacity  to  do  business 
generally  or  to  engage  in  difficult  and  intricate  matters. 

Same:     evidence.     In  determining  testamentary  capacity  it  is  proper 

2  to  inquire  into  the  relationship  of  the  parties,  and  ascertain  whether 
the  testator  has  been  indifferent  or  forgetful  of  those  who  are 
fairly  entitled  to  the  recognition  of  a  reasonable  and  rational  mind, 
in  making  a  disposition  of  his  property.  The  evidence  in  this  case 
shows  a  recognition  by  the  testator  of  those  claims  upon  his  bounty 
which  a  man  of  ordinary  intelligence  and  judgment  would  naturally 
recognize. 

Same:     opinion  evidence.     Before  a  witness  is  entitled  to  give  his 

3  opinion  as  to  the  ultimate  fact  of  testamentary  capacity  he  must 
detail  the  facts  within  his  knowledge  upon  which  the  opinion  is 
based ;  and  even  then  his  opinion  is  not  conclusive.  In  the  absence  of 
a  showing  of  peculiar  acts  and  conduct  indicating  unsoundness  of 
mind  his  opinion  is  entitled  to  no  weight.  The  evidence  of  unsound- 
ness of  mind  in  the  instant  case  was  based  upon  physical  weakness, 
but  in  all  business  transactions  the  witness  freely  admitted  that 
testator  seemed  rational  and  capable  of  transacting  the  business  in 
hand. 

Trial:     dibection  of  verdict:     will  contest:     evidence.     It  is  not 

4  the  duty  of  the  court  to  submit  a  cause  to  the  jury  because  there 
is  some  evidence  introduced  by  the  party  having  the  burden  of 
proof,  unless  of  such  a  character  as  to  warrant  a  verdict  in  favor 
of  the  party  offering  it  which  will  stand:  and  a  motion  to  direct 
a  verdict  should  be  sustained  when  from  a  consideration  of  all  the 
Vol.  164  Ia.— 17 
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eyidence  it  clearly  appears  that  a  verdict  for  the  party  having 
the  burden  would  have  to  be  set  aside  if  returned  in  his  favor;  but 
the  party  against  whom  the  ruling  is  made  is  entitled  to  have  all 
the  evidence  in  his  favor  considered  in  its  most  favorable  light. 
The  evidence  is  held  insufficient  when  thus  construed  to  support  a 
verdict  for  contestants. 

Appeal  from  Hardin  District  Court, — Hon.  R.  M. 

Weight,  Judge. 

Monday,  Pebruaey  23,  1914. 

Will  contested  on  the  ground  that  the  same  was  pro- 
cured by  undue  influence,  and  that  the  testator,  at  the  time 
of  making  the  will,  did  not  have  testamentary  capacity.  Ver- 
dict for  proponents.    Contestants  appeal. — Affirmed. 

E.  P.  Hudson,  Aymer  D.  Davis,  and  E.  P.  Andrews,  for 
appellants. 

Lundy,  Wood  &  BaskerviUe,  B.  P.  BirdsaU,  and  Kenyon, 
KeUeher  &  O'Connor,  for  appellees. 

Gaynob,  J.— On  the  12th  day  of  October,  1907,  J.  H. 
Bales,  resident  of  Hardin  county,  executed  his  last  will  and 
testament  in  which,  after  providing  for  the  payment  of  his 
debts  and  funeral  expenses,  appears  the  following  provisions : 

II.  I  give,  grant,  bequeath  and  devise  unto  my  wife, 
Sarah  E.  Bales,  in  lieu  of  dower,  the  one-half  in  value  of  all 
the  property  belonging  to  my  estate,  real,  personal,  and 
mixed,  of  which  I  shall  vdie  seised  and  give  unto  her  the  right 
to  select  from  my  estate  what  particular  property  shall  vest 
in  her  by  virtue  of  this  bequest. 

III.  I  give  and  bequeath  unto  James  G.  Bales,  being  the 
boy  raised  by  me  and  now  a  resident  of  Hardin  county,  Iowa, 
the  sum  of  ten  thousand  dollars  and  direct  that  said  sum 
shall  draw  interest  at  the  rate  of  four  per  cent,  per  annum 
from  the  time  of  the  admission  of  this  will  to  probate  until 
the  same  is  paid  to  the  said  James  G.  Bales,  and  direct  that 
said  sum  shall  be  paid  out  of  my  estate  by  my  executors  within 
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two  years  from  and  after  the  time  of  the  appointment  and 
confirmation  of  such  appointment  of  my  executors,  and  fur- 
ther that  such  payment  shall  be  made  as  soon  as  the  same 
can  be  done  without  embarrassment  to  the  administration  of 
my  estate  by  my  executors. 

IV.  I  give,  grant  and  bequeath  unto  W.  J.  Murray,  of 
Eldora,  Iowa,  in  trust,  as  trustee  only,  the  rest  and  residue 
of  my  estate  with  full  authority  and  power  upon  the  part 
of  the  said  W.  J.  Murray  to  invest  and  reinvest  the  said 
portion  of  my  said  estate  as  he,  the  said  W.  J.  Murray  may 
think  advisable  from  time  to  time  and  shall  deem  for  the 
benefit  of  the  said  trust  estate  and  direct  that  the  said  trustee 
shall,  from  time  to  time  pay  over  to  my  said  wife  at  intervals 
of  not  less  than  one  year,  the  net  income  derived  from  the 
said  portion  of  the  said  estate  during  the  natural  life  of  the 
said  Sarah  E.  Bales,  and  I  authorize  and  empower^ the  said 
W.  J.  Murray,  if  by  him  deemed  to  be  to  the  best  interest  of 
the  said  trust  estate  to  make  sale  of  any  portion  of  the  said 
estate  which  shall  come  into  his  possession  by  virtue  of  this 
bequest  without  first  making  application  for  authority  there- 
for to  the  court. 

v.  At  the  time  of  the  death  and  departure  from  this 
life  of  my  wife,  Sarah  E.  Bales,  I  direct  that  there  shall  be 
paid  out  of.  the  residue  of  the  said  trust  estate  by  my  said 
trustee,  W.  J.  Murray,  the  sum  of  five  hundred  dollars,  to 
Lula  S.  Trout,  daughter  of  B.  B.  and  Jennie  Trout,  and  one 
thousand  dollars  to  Henry  Bales,  my  nephew,  a  son  of  John 
L.  Bales. 

VI.  I  further  direct  that  after  the  payment  of  the  said 
two  legacies  provided  for  in  the  last  preceding  paragraph  of 
this  will  that  the  residue  and  remainder  of  said  trust  estate 
shall  vest  as  follows:  The  one-third  to  become  the  property 
of  the  said  James  G.  Bales  referred  to  in  the  third  paragraph 
of  this  will;  one-third  to  my  friend  W.  J.  Murray,  and  the 
remaining  one-third  to  be  equally  divided  between  my  two 
brothers,  John  L.  Bales  and  W.  S.  Bales,  and  in  case  of  death 
of  either  of  the  said  John  L.  Bales  or  W.  S.  Bales  prior  to  said 
distribution,  then  and  in  that  case,  the  portion  of  the  estate 
which  should  have  gone  to  either  of  the  said  parties,  John 
L.  Bales  or  W.  S.  Bales,  shall  be  paid  to  the  legal  heirs  of 
the  party  whose  death  has  thus  occurred  prior  to  such  dis- 
tribution. 

VII.  Finally  I  nominate  and  appoint  as  executors  of  this 
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my  last  will  and  testament,  my  wife,  Sarah  E.  Bales,  and  my 
friend  W.  J.  Blnrray,  and  ask  that  such  nomination  be  con- 
firmed by  the  court  at  the  time  this  instrument  is  admitted 
to  probate  and  that  the  executrix  and  executor  shaU  not  be 
required  to  give  bonds  in  excess  of  the  sum  of  five  thousand 
dollars. 

On  the  19th  day  of  December,  1911,  the  said  J.  H.  Bales 
departed  this  life.  On  the  21st  day  of  December,  1911,  the 
foregoing  instrument  was  filed  with  the  clerk  of  the  district 
court  of  Hardin  county  aa  the  last  will  and  testament  of  the 
said  Bales.  On  the  19th  day  of  January,  1912,  the  appellants 
herein,  W.  S.  Bales  and  J.  L.  Bales,  brothers  of  the  testator, 
filed  written  objections  to  the  probate  of  the  will,  urging: 
First.  That  the  said  J.  H.  Bales  was  not,  at  the  time  of  the 
execution  of  the  said  instrument,  of  sound  and  disposing 
mind,  but  was  incapable  of  making  a  will.  Second.  That  the 
said  will  was  procured  and  executed  by  fraud,  duress,  and 
undue  influence  exercised  over  him  by  Sarah  C.  Bales,  James 
G.  Bales,  and  W.  J.  Murray.  A  hearing  was  had  on  the  issue 
at  the  March  term  of  the  district  court  of  Hardin  county. 
At  the  conclusion  of  all  the  testimony,  on  the  motion  of  pro- 
ponents, the  jury  was  instructed  to  bring  in  a  verdict  in  favor 
of  proponents,  and  against  contestants,  and  thereupon,  an 
order  was  made  by  the  court  admitting  said  will  to  probate, 
and  the  same  was  duly  probated  as  the  last  will  and  testament 
of  the  said  Bales.  From  this  order,  contestants  W.  S.  Bales 
and  J.  L.  Bales  appeal. 

There  was  no  evidence  of  any  undue  influence,  exercised 
over  the  testator  by  the  parties  charged,  which  induced  or 
provoked,  or  secured  in  any  way,  the  making  of  the  will  in 
question,  or  that  can  be  said  to  have  controlled,  or  even 
directed,  the  mind  of  the  testator  in  the  disposition  of  his 
property  as  therein  set  out.  We  are  therefore  only  concerned 
M'ith  the  first  proposition  presented  by  contestants,  to  wit, 
Was  J.  H.  Bales,  at  the  time  of  the  execution  of  the  instru- 
ment, of  sound  and  disposing  mind  and  capable  of  making 
awilH 
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The  law,  as  uniformly  announced  by  this  court  is  that 
a  person  is  of  sound  mind  who  has  full,  intelligent  knowledge 
of  the  act  he  is  engaged  in,  a  full  knowledge  of  the  property 

he   possesses,  an  intelligent  perception   and 

1.  Wills:  testa-  ^  *  ^  x-         r 

mentary  Understanding  of  the  disposition  he  desires 

caiMcity.  "  *^ 

to  make  of  it,  and  of  the  persons  he  desires 
should  be  recipients  of  his  bounty,  and  the  capacity  to  recol- 
lect and  comprehend  the  nature  of  the  claims  of  those  who 
are  excluded  from  participating  in  his  bounty ;  but  it  is  not 
necessary  that  he  should  have  sufficient  capacity  to  make  con- 
tracts and  do  business  generally,  nor  to  engage  in  complex 
or  intricate  matters.  In  other  words,  it  is  said  a  party  is 
competent  to  make  a  valid  will  who  possesses  a  mind  capable 
of  exercising  judgment,  reason,  and  deliberation,  and  capable 
of  weighing  the  consequences  of  his  will  to  a  reasonable  de- 
gree,  and  the  effect  of  it  upcm  his  estate  and  family. 

It  is  proper,  therefore,  in  determining  the  question  herein 
under  consideration,  for  us  to  examine  somewhat  into  the 
relationship  of  the  parties  who  are  the  subjects  of  his  bouiity, 
2.  Same:  evi-         and  to  See  whether  or  not  therein  lies  any 

evidence  of  indifference  to,  or  forgetfulness 
of,  those  who  would  naturally  come  into  the  mind  of  a  reason- 
able and  rational  person  as  the  ones  fairly  entitled  to  rec<^|ni- 
tion  and  thoughtful  consideration  in  making  a  disposition  of 
his  property.  Upon  this  question  see  Stutsman  v.  Sharpless, 
125  Iowa,  335 ;  In  re  WUl  Wharton,  132  Iowa,  714 ;  Harden- 
burg  V.  Hardenburg,  133  Iowa,  1. 

It  appears  from  the  record  that  J.  H.  Bales  had  no 
children.  The  record  discloses  that  he  entertained  a  high 
regard  and  a  tender  love  for  his  wife ;  that  he  often,  during 
his  lifetime,  spoke  of  her  as  having  been  of  great  assistance 
to  him  in  securing  his  fortune,  and  that  he  intended  to  make 
ample  provision  for  her.  In  the  will  this  thought  is  exempli- 
fied and  emphasized,  and,  as  a  good  man  should,  he  has  made 
ample  provision  for  her  future.  In  this,  there  is  no  evidence 
of  forgetfulness,  nor  indifference  to  the  tie  which  had  bound 
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him  to  her  during  the  long  years  of  their  married  life.  It 
would  seem  to  us  to  be  an  intelligent  recognition  and  fulfiU- 
ment  of  an  intent  long  entertained  by  him  and  faithfully 
executed. 

The  boy,  James  O.  Bales^  seems  to  have  been  next  in  his 
consideration.  To  him  a  large  bequest  was  made,  and  why! 
The  record  shows  that  thia  boy,  commonly  called  Jimmie, 
was  born  in  Hardin  county ;  that  his  father  died  when  he  was 
eighteen  months  old;  that  he  came  to  live  with  J.  H.  Bales, 
when  he  was  three  years  old,  and  continued  to  so  live  until 
his  marriage ;  that  he  went  through  high  school  in  Eldora,  the 
home  of  the  testator,  and  graduated  in  1903.  Then  he  went 
to  Penn  College  one  year.  He  came  back  to  Eldora  and 
worked  in  a  hardware  store  for  a  time,  and  then  went  into  a 
store  in  New  Providence,  purchased  by  J.  H.  Bales;  that  he 
became  interested  in  that  store  in  1905.  On  his  twenty-first 
birthday  testator  gave  him  a  one-eighth  interest  in  the  hard- 
ware stock,  and  also  one-eighth  interest  in  New  Providence 
Bank,  the  only  consideration  there  being  $1,  love,  and  affec- 
tion ;  that  the  interest  at  that  time  was  valued  at  $1,000 ;  that 
he  continued  in  the  hardware  business  at  New  Providence 
until  1908.  until  the  stock  was  disposed  of;  that  at  the  time 
he  was  five  years  old  he  took  the  name  of  Bales,  and  has  ever 
since  been  knovm  by  that  name.  It  appears  that  the  relation- 
ship between  Mr.  Bales  and  Jimmie,  during  all  the  years  that 
he  resided  with  Mr.  Bales,  was  substantially  that  of  father 
and  son :  that  in  addressing  Mr.  Bales  he  caUed  him  father. 
As  early  as  1905,  in  conversation  with  one  J.  C.  Cox,  who  was 
a  witness  in  this  case,  he  said  that  they  were  urging  him  to 
give  money  to  Penn  College,  but  he  did  not  know  what  he 
would  do  about  it.  "I  expect  my  wife  will  have  the  majority 
of  my  pn^[>erty,  at  least  during  her  life,  and  we  consider 
Jimmie  very  much  as  if  he  were  our  own  boy.'*  At  other 
times  he  said  Jimmie  was  a  good  boy  and  had  never  disobeyed 
him«  and  he  expected  to  see  that  he  was  comfortably  fixed, 
and  we  gathtf  from  the  record  that  he  was  very  fond  of 
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Jimmie,  and  had  a  great  interest  in  his  welfare,  and  that  this 
continued  up  to  the  very  time  of,  and  after,  the  making  of 
the  will  in  question. 

As  to  the  other  beneficiary,  the  record  discloses  that  he 
also  was  bom  in  Eldora ;  that  he  had  known  Mr.  Bales  since 
he  was  a  small  boy ;  that  he  went  to  work  for  Mr.  Bales  in 
1892  in  the  bank ;  that  he  did  chores  for  him  before  that  time ; 
that  in  the  spring  of  1892  he  went  to  Ames  with  the  expecta- 
tion of  starting  to  school  there,  to  work  his  way  through ;  that 
on  his  return  Mr.  Bales  asked  him  to  work  for  him ;  that  he 
gave  up  the  school,  and  from  that  time  continued  with  Mr. 
Bales;  that  he  worked  in  the  bank  as  a  sort  of  errand  boy, 
learning  the  bo<Awork,  in  the  meantime  familiarizing  himself 
with  the  work  until  he  was  advanced  to  the  position  of  assis- 
tant cashier  in  1895.  In  1896  he  was  elected  cashier,  and 
remained  as  such  until  1906,  when  he  was  elected  vice  presi- 
dent ;  that  Mr.  Bales  was  president  of  this  bank  from  the 
time  it  was  organized  until  July,  1908 ;  that  during  the  twenty 
years  he  was  with  Mr.  Bales  about  the  bank  he  frequently 
attended  private  business  for  him ;  that  there  was  never  any 
change  in  their  relationship  to  each  other;  that  in  speaking 
of  Mr.  Murray,  he  said:  ''I  don't  know  that  I  could  think 
any  more  of  him  if  he  were  my  own  son.  I  think  so  much 
of  him  and  I  expect  to  remember  him  when  I  get  through 
with  my  property."  On  one  occasion  he  said  Murray  de- 
served a  good  deal  of  credit  in  the  way  the  business  had  suc- 
ceeded, and  he  felt  sometimes  as  though  he  had  underpaid 
Murray  for  his  services.  In  conversation  with  one  J.  C.  Arm- 
strong, in  the  spring  of  1907,  in  speaking  of  both  Jimmie  and 
Murray,  he  said:  **I  have  made  provision  for  Jimmie.  We 
raised  him,  but  he  is  married,  now,  and  I  feel  that  we  ought 
to  make  more  ample  provision  for  him."  He  said  that  he 
had  taken  Murray  out  of  school,  and  he  had  been  with  him 
ever  since. 

One  Dr.  Koeneman,  as  a  witness,  stated:  ''I  had  a  con- 
versation with  Mr.  Bales  some  time  prior  to  October  12,  1907, 
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on  a  train  going  up  into  Minnesota  in  which  he  gave  me  his 
personal  history.  He  spoke  of  his  early  life  and  his  business. 
Spoke  of  Mr.  Murray.  Said  he  had  taken  him  when  a  boy, 
and  took  great  pride  in  his  business  ability,  and  spoke  in 
praise  of  the  work  he  had  done  for  him  in  the  bank." 

It  does  not  appear  that  the  contestants  herein,  during  all 
the  years  of  testator's  struggle  in  the  world  of  business,  were 
in  any  way  associated  with  him,  or  that  they  had  any  claims 
upon  his  bounty  except  those  which  might  naturally  be  ex- 
pected from  the  ties  of  blood.  It  appears  that  at  one  time 
one  of  these  contestants  contemplated  caring  for  the  mother 
of  J.  H.  Bales,  of  whom  testator  seems  to  have  been  very  fond ; 
that  at  the  time  he  made  some  suggestion  to  the  effect  that 
he  would  remember  him  in  the  disposition  of  his  property. 
But  it  seems  from  the  record  that  the  mother  never  resided 
with  this  son  after  he  was  married  in  1884.  Thereafter  she 
continued  to  live  with,  and  was  cared  for,  by  J.  H.  Bales  until 
her  death.  This  appears  to  be  the  only  fact  upon  which  he 
bases  his  claim  to  special  recognition. 

It  appears,  further,  that  the  visits  between  the  brothers 
were  only  occasional,  about  a  year  apart.  The  father  of  these 
boys  died  in  1880,  when  the  contestant,  W.  S.  Bales,  was 
about  twenty  years  of  age;  that  the  mother  died  in  1896; 
that  this  W.  S.  Bales  was  married  in  1884 ;  that  the  mother 
never  lived  with  him  after  he  was  married.  J.  L.  Bales,  the 
other  contestant,  was  not  a  witness  on  the  trial. 

Upon  this  branch  of  the  case,  we  find  nothing  in  the  will, 
nothing  in  the  disposition  made  of  the  property,  that  would 
suggest  that  it  was  not  made  by  the  testator  in  a  full  recog- 
nition of  the  obligation,  if  any,  which  he  owed  in  the  disposi- 
tion of  his  property,  to  those,  fairly  recognized  by  him  as 
entitled  to  his  bounty.  It  would  rather  appear  that,  in  the 
disposition,  he  recognized  those  ties  and  claims  and  obliga- 
tions which  a  man  of  ordinary  intelligence  and  rational  judg- 
ment would  have  recognized  as  binding  upon  him.  He  gave 
the  property  to  those  to  whom  he  had  every  reason  to  be 
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grateful ;  the  wife ;  the  boy  whom  he  raised  with  the  affectiou 
of  a  father ;  the  man  whom  he  had  taken  into  his  confidence, 
and  who  had  helped  him  to  success.  There  is  no  indication 
of  unsoundness  of  mind  in  the  disposition  of  the  property 
when  looked  at  from  this  viewpoint. 

But  it  is  contended  that,  notwithstanding  the  fact  that 
the  provisions  of  the  will  may  seem  to  be  just  and  equitable 
and  to  indicate  the  action  of  a  normal  mind,  yet  that  the 
evidence  which  has  been  offered  was  such  that  it  was  a  ques- 
tion for  the  jury  as  to  whether  or  not  he  was,  in  fact,  in 
possession  of  testamentary  capacity.-  The  evidence  upon  this 
proposition  is  voluminous,  ^o  good  purpose  would  be  served 
in  setting  it  out  in  detail.  We  have  examined  the  record 
carefully,  both  as  it  appears  in  the  abstract  and  amendment 
to  abstract,  and  we  are  satisfied  that,  as  to  the  ultimate  fact 
which  the  evidence  tended  to  prove,  there  is  very  little  differ- 
ence between  the  witnesses. 

The  opinion  of  witnesses  is  not  controlling  when  the 
mind  is  searching  for  the  ultimate  fact.  The  opinion  of  wit- 
nesses, whether  they  be  expert  or  non-expert,  as  to  the  ulti- 
8.  Sams:  opin-  Diatc  fact  of  testamentary  capacity,  while 
Ion  evidence.  entitled  to  be  weighed  and  considered  by  the 
court,  is  not  conclusive  upon  the  issue.  The  mere  opinion  of 
a  non-expert  witness,  based  upon  no  fact  from  which  even  an 
inference  of  unsoundness  could  be  drawn,  is  not  entitled  to 
any  weight.  Before  a  non-expert  witness  is  entitled  to  give 
an  (pinion  as  to  mental  soundness,  he  must  be  able  to  state, 
must  state,  facts  within  his  knowledge  or  observation  which 
tend  to  show  the  party  to  be  of  unsound  mind.  Before  he  is 
entitled  to  express  an  opinion  upon  this  issue,  he  must  state 
peculiar  acts  or  conduct  which  indicate  unsoundness  of  mind. 

Every  nonexpert  witness  called,  who  testified  as  to  the 
mental  condition  of  the  testator  after  and  prior  to  the  time 
of  the  making  of  the  will,  predicated  his  conclusion  that  he 
was  not  of  sound  mind  almost  entirely  upon  the  physical  con- 
diticm  of  Mr.  Bales  as  it  appeared  to  them.    The  physical  con- 
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ditious  mainly  relied  on  were  physical  weakness,  expression 
of  the  countenance,  the  appearance  of  the  eye,  and  slowness 
of  speech,  and  remarks  made  by  Mr.  Bales  touching  his  physi- 
cal health ;  that  he  seemed  to  be  failing  in  health ;  that  he  was 
not  as  quick  in  his  movements ;  that  he  was  slower  in  thought, 
but  every  witness,  when  examined  touching  any  business 
transaction  with  Mr.  Bales,  freely  admitted  that  he  seemed 
perfectly  rational  and  capable  of  transacting  the  business  in 
hand.    This  as  late  as  September  1,  1907. 

Take  for  example,  the  testimony  of  Elkanah  Beece,  who 
testified  on  the  part  of  proponents: 

In  the  spring  of  1907  I  spoke  to  Mr.  Bales  about  getting 
a  loan  from  the  Penn  College  Endowment  Fund.  I  didn't 
want  the  loan  until  September.  He  said  he  thought  he  could 
get  it  all  right,  but  they  didn't  have  the  money  on  hand  at 
the  time.  But  he  said:  ^I  guess  I  can  fix  it.  I  can  fix  it 
some  way.  I  just  don't  see  how.'  A  minute  afterwards  he 
said:  *0h,  yes,  I  see  how.  We  can  just  take  some  money 
out  of  the  bank  and  furnish  you  the  amount  you  want,  and 
when  the  endowment  fund  comes  in,  we .  can  replace  it  in 
the  bank  again.  I  don't  see  business  as  readily  as  I  once  did.' 
He  said  he  couldn't  think  as  quick  as  he  once  did.  Between 
that  and  the  last  of  September,  1907, 1  saw  him  again,  and  he 
said,  *We  have  the  money  that  you  want'  On  the  30th  of 
September,  I  went  up  to  finish  the  loan.  I  found  Mr.  Bales 
down  home.  I  told  him  I  was  ready  to  get  the  loan.  He  said : 
'I  am  not  going  to  the  bank  now.  Warran  Rathbone  will 
attend  to  that  for  you. '  I  think  I  noticed  a  diflference  in  his 
eye.  There  was  a  lack  of  the  same  ability  in  his  expression. 
Speech  was  not  prompt,  somewhat  hesitant.  We  talked  about 
the  loan.  He  said  that  he  had  explained  the  matter  to  Mr. 
Rathbone.  The  loan  was  for  $5,200,  to  be  secured  by  a  mort- 
gage on  a  farm  of  three  hundred  acrea.  I  discussed  the  terms 
of  the  loan  with  him.  He  told  me  he  could  furnish  me  the 
loan  at  5  per  cent,  interest  for  ten  years.  The  loan,  the  land, 
the  rate  of  interest,  and  the  terms  were  discussed  between  us. 
When  I  went  to  the  bank,  I  found  Mr.  Rathbone  had  been 
apprised  by  Mr.  Bales  of  the  terms  and  conditions  of  the  loan, 
and  I  closed  it  up  satisfactorily  with  him;  just  exactly  as 
Mr.  Bales  had  agreed. 
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George  B.  Spears  testified : 

I  had  a  business  transaction  with  Bales  in  August,  1907. 
Traded  my  house  for  a  farm  in  Kansas  in  which  he  was 
interested.  On  my  way  home  with  him  one  day  I  told  him 
I  was  going  to  Kansas  to  look  at  a  farm  with  Charlie  Ryan. 
He  said  he  had  a  farm  there,  too,  not  far  from  the  place  I 
was  going,  and  said:  'tf  you  don't  make  a  deal,  I  would 
like  to  have  you  see  this  farm.  I  believe  we  could  make  a 
deal.  Mr.  Ryan  knows  about  the  farm,  and  I  will  see  him  and 
have  him  show  it  to  you.'  September  1,  1907,  I  had  another 
conversation  with  him  about  it.  In  the  meantime  I  had  been 
to  Kansas.  He  said,  *Well,  you  didn't  make  the  trade?'  I 
said,  'No.'  He  asked  if  I  had  looked  his  farm  over  and  I 
said  I  had,  but  I  couldn't  quite  make  the  deal.  'Well,'  he 
said,  'come  into  the  baek  room  of  the  bank.  Maybe  we  can 
make  it  yet.'  I  told  him  I  had  made  an  offer  to  Ryan  on 
Bales'  land,  and  would  stand  by  it.  We  talked  about  it  some 
time,  and  I  afterwards  concluded  the  deal  and  traded  my  home 
for  the  Kansas  land. 

J.  W.  Peisen  testified : 

,  I  had  a  transaction  with  Bales  about  the  8th  of  Septem- 
ber, 1907,  at  his  bank.  At  the  time  the  panic  broke,  I  had 
made  a  contract  for  240  acres  of  land  in  Minnesota,  and  had 
paid  $500  on  the  contract,  and  the  financial  situation  fright- 
ened me  a  little.  I  went  to  see  Mr.  Bales  about  arranging  for 
meeting  the  proposition,  and  being  prepared  to  close  it  on 
March  1st,  that  being  the  date  of  the  settlement  on  the  con- 
tract. I  went  over  the  facts  with  him,  and  he  assured  me 
he  would  take  care  of  me  up  to  $8,000.  He  said  he  would 
furnish  the  money  for  $8,000  above  the  first  mortgage,  or  he 
might  prefer  to  take  up  the  first  mortgage  and  carry  the 
$8,000.  However,  he  advised  me  to  dispose  of  the  contract 
if  I  could.  I  had  done  business  with  him  before,  and  had 
taken  his  advice.  I  noticed  no  change  in  his  manner  of 
doing  business  at  that  time. 

J.  A.  Johnson  testified  that  he  was  a  depositor  in  the 
bank  and  had  done  business  with  Bales. 


268  Balbb  ¥.  Bau&  [164  Iowa 

I  talked  with  him  in  October,  1907.  Saw  him  twice  on 
that  day  in  the  bank.  I  wanted  to  get  a  man*8  note  renewed. 
He  looked  np  tiie  record  and  saw  that  I  had  two  more  notes 
against  the  party,  and  he  advised  me  not  to  renew  it  becaose 
it  was  past  due.  He  advised  me  to  get  this  note  paid  before 
the  other  was  renewed.  I  notified  the  party  that  the  note 
eonld  not  be  renewed,  and  he  paid  me  the  money.  I  had 
another  conversation  with  him  about  the  1st  of  November.  I 
had  to  make  up  some  money  for  the  International  Harvester 
Company,  and  I  took  the  notes  over  to  the  bank,  notes  of 
farmers.  Mr.  Bales  suggested  the  best  thing  to  do  was  to  go 
to  Cedar  Falls  and  see  if  I  couldn't  turn  in  the  notes  as 
cash  to  the  company.  I  went  to  Cedar  Falls.  I  had  a  talk 
with  him  when  I  returned.  I  got  the  notes  together,  and  he 
picked  out  what  notes  he  wanted.  Short^time  notes,  and  the 
long-time  .notes  I  sent  to  Cedar  Falls.  He  discounted  about 
$1,800  of  these  notes.  He  gave  me  credit  in  the  bank  for  the 
notes  he  discounted.  He  said  he  could  handle  the  short  notes 
the  best  at  that  time.  He  told  me  I  should  be  pretty  careful 
how  I  handled  paper ;  to  get  as  much  cash  down  as  possible, 
and  to  take  short-time  notes.  He  said  money  was  getting 
pretty  short  in  the  East,  and  to  be  very  careful  in  business. 
I  noticed  no  change  in  his  manner  of  transacting  business. 

Charles  0.  Ryan  testified : 

I  talked  with  Bales  about  the  trade  of  the  Kansas  land 
in  1907  and  about  other  land.  I  had  a  deal  with  him  in  July, 
1907,  and  he  renewed  a  loan  for  me  of  $3,000.  Spent  a  half 
a  day  with  him  on  November  5,  1907.  He  talked  about  the 
bank's  shutting  down,  the  Elzig  suit,  and  the  Wisner  suit. 
He  spoke  of  being  a  witness  in  the  Wisner  suit.  This  was 
before  he  went  to  Colfax.  He  talked  the  same  as  he  always 
talked  to  me.  I  thought  he  was  sick,  but  observed  no  change 
in  his  mental  condition. 

J.  C.  Armstrong,  called  as  a  witness,  testified  as  to  busi- 
ness transactions  with  Mr.  Bales  during  the  summer  and  fall 
of  1907 : 

That  Bales  visited  Jimmie  at  New  Providence,  and  was 
in  the  hardware  store  in  which  Jimmie  was  a  partner,  and 
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he  said  he  was  a  little  uneasy  about  Jimmie's  wife's  health, 
and  he  believed  he  better  dispose  of  the  hardware  stock ;  that 
he  contemplated  going  South,  and  he  wanted  Jimmie  and  his 
wife  to  90  with  him.  He  offered  me  ample  time  to  get  a 
partner.  He  gave  me  sixty  days.  About  the  1st  of  October, 
I  came  to  Eldora  and  had  a  talk  with  Bales.  Bales  and  Jim- 
mie took  my  share  of  the  stock  about  November  15,  1907. 
He  ran  over  the  stock  and  made  an  estimate.  He  advised  me 
to  be  careful  in  buying  stock ;  to  know  where  the  money  was 
coming  from  to  pay  for  it.  I  saw  Mr.  Bales  on  the  morning 
of  September  2,  1907.  I  saw  him  when  he  drove  into  town. 
He  asked  me  if  I  could  let  Jimmie  go  with  him  to  the  farm. 
He  said  his  stomach  was  bothering  him;  that  he  wasn't  feel- 
ing very  good.  In  about  half  an  hour,  they  drove  over  to  the 
farm.  He  spoke  of  having  eaten  a  hearty  breakfast,  that 
they  had  something  that  suited  him,  and  that  he  ate  too  much. 
We  talked  about  Jimmie.  He  said  he  was  well  satisfied  with 
Jimmie 's  progress  in  business.  During  the  whole  time,  I 
observed  no  change  in  his  manner  of  talking  or  doing  business. 

Most  of  the  testimony  of  the  nonexpert  witnesses,  touch- 
ing the  mental  condition  of  Mr.  Bales,  relates  to  a  time  sev- 
eral months  subsequent  to  the  making  of  this  will.  However, 
all  the  facts  stated  on  which  they  predicate  mental  incapacity, 
disclose  physical  weakness;  appearance  apparently  superin- 
duced by  physical  weakness,  rather  than  by  mental  unsound- 
ness. We  do  not  pretend  to  set  out  all  the  testimony  given  by 
nonexperts,  but  have  set  out  herein  substantially  the  testi- 
mony of  those  with  whom  Mr.  Bales  transacted  business  at  or 
about  the  time  of  the  making  of  the  will,  and  from  this  it 
is  made  to  appear  that,  however  much  his  physical  condition 
may  have  been  impaired,  his  mental  vigor  was  not  thereby 
seriously  abated  up  to,  and  at  the  time  of,  the  making  of 
the  will. 

It  appears  that  prior  to  October,  1907,  and  some  time 
in  February,  1905,  Judge  Albrook  prepared  a  will  for  the 
testator,  in  which  he  gave  to  Jimmie  (named  in  the  will  in 
controversy)  $5,000  at  the  time  of  his  death,  and  $5,000  on 
the  death  of  Mrs.  Bales,  and  gave  to  the  nephew  named  in  the 
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will  ^00;  the  will  in  other  respects  being  substantially  as 
the  will  now  under  consideration;  that  at  the  time  the  will 
in  question  was  executed  he  came  to  Judge  Albrook^  spoke 
about  the  will  previously  prepared,  and  said  he  had  made 
up  his  mind  to  change  it  in  some  respects,  and  wanted  to 
know  if  it  could  be  done  by  amendment  or  addition  to  it. 

I  asked  him  what  changes  he  proposed  to  make.  He  said 
he  intended  to  change  it  so  that  Jimmie  would  not  have  to 
wait  until  Mrs.  Bales'  death  to  get  the  second  $5,000;  that  he 
wanted  Jimmie  to  have  $10;000  at  the  time  of  the  settlement 
of  the  estate;  that  he  wanted  to  give  his  nephew  $1,000  in 
place  of  $500.  I  said  to  him  then:  'This  can  be  done  by 
making  a  codicil,  but  I  don't  like  a  codicil  very  well.  Some- 
times it  leads  to  controversy.  Your  will  is  not  very  long,  and 
you  might  have  it  re-written.'  He  then  went  out  of  the  office 
and  afterwards  came  back  with  the  will  in  question  written 
out  in  his  own  handwriting,  and  submitted  it  to  me  and  said, 
*What  do  you  think  of  that?'  I  looked  it  over  and  said  I 
thought  it  was  all  right.  'Well,'  he  said,  *it  don't  look  very 
well.  I  think  you  better  have  the  girl  copy  it.'  It  was  then 
turned  over  to  one  of  the  girls  in  the  office  and  copied.  He 
came  afterwards  and  took  it  out.  At  the  time  he  made  the 
change  in  his  will,  October,  1907,  I  saw  the  will  he  had  made, 
in  February,  1905,  and  I  saw  the  changes  which  were  made 
by  the  will  of  October,  1907. 

It  appears  that  Mr.  Bales,  for  some  time  after  making 
the  will,  was  president  and  director  of  the  bank  and  active 
in  its  management;  that  he  was  guardian  of  the  Wisner 
estate,  acted  as  treasurer  of  the  board  of  trustees  of  Penn 
College,  and  up  to  the  time  of  the  financial  crisis  of  1907 
he  talked  intelligently  about  the  condition  of  his  bank,  and 
gave  reasons  why  he  believed  that  the  bank  would  not  be 
financially  embarrassed  by  the  panic ;  that  he  attended  a  meet- 
ing of  the  bankers  of  Hardin  county  in  the  latter  part  of 
October,  or  the  first  part  of  November,  1907,  and  took  part 
in  the  discussion.  This  meeting  was  called  for  the  purpose 
of  determining  what  the  bankers  of  Hardin  county  should 
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do  in  the  event  the  panic  continued ;  that  as  late  as  Novem- 
ber 24,  1907,  he  wrote  letters  touching  the  business  which  he 
had  left  behind,  and  directed  his  attorneys  as  to  the  conduct 
of  certain  litigation  that  was  then  in  progress  in  which  he 
was  interested.  These  letters  are  too  numerous  to  even  set 
out  extracts,  but  they  all  indicate  a  clear  understanding  of 
his  relationship  to  the  business  which  he  had  left  behind. 

Expert  witnesses  were  called  to  testify  as  to  the  mental 
condition  of  the  testator.  One  Dr.  Getman  testified  that  he 
had  seen  him  frequently  upon  the  streets;  that  he  observed 
him;  noticed  his  health  was  failing  in  1906  and  1907;  that 
Bales  often  passed  him  on  the  street  without  speaking  to 
him.  Witness  thought  he  did  not  recognize  him.  As  far 
back  as  1907  he  noticed  that  he  was  nervous  and  in  iU 
health,  and  did  not  converse  with  his  usual  ability.  This  was 
prior  to  the  making  of  the  will ;  that  he  met  him  afterwards 
at  Colfax  in  March,  1908;  that  in  conversation,  he  did  not 
pursue  the  subject  to  the  end,  but  frequently  changed  from 
one  subject  to  another.  However,  he  testified  that  he  knew 
he  did  business  in  1907,  but  he  had  no  business  transactions 
with  him,  and  could  not  say  whether  or  not  he  had  sufficient 
mind  to  comprehend  his  property,  recognize  his  family,  or 
had  correlative  ideas  between  his  property  and  property 
rights  and  his  family  and  family  rights;  that  he  never  talked 
with  him  on  these  subjects;  that  he  could  not  say  whether  he 
had  sufficient  mental  capacity  to  have  an  understanding  of 
his  property  and  its  value,  and  yet  he  testified  that,  in  his 
judgment,  he  was  unsound  of  mind  on  October  12,  1907. 

Dr.  Turner,  with  whom  testator  stayed  at  Colfax,  said 
he  met  Bales  first  November  14,  1907,  at  the  sanitariuuL 
Stayed  there  until  about  February  21st,  and  was  treated. 
His  trouble  was  arterio  sclerosis.  When  he  came  there,  he 
was  physically  and  mentally  worn  out.  He  was  irritable, 
restless,  and  forgetful.  He  would  sometimes  lose  himself  and 
forget  where  he  was  going  and  where  he  belonged.  From 
the  time  he  came  until  he  left  he  was  gradually  growing 
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worse.  He  did  not  talk  much  while  there.  He  was  rather 
secluded.  That  is  a  characteristic  of  the  disease.  "I  think 
when  he  came  there,  he  was  of  unsound  mind.  He  would  eat 
his  meals  hurriedly  and  go  back  to  his  room.  His  wife  would 
sit  for  hours  entertaining  him  playing  games.  His  wife  told 
me  his  business  was  worrying  him.  He  was  having  a  law- 
suit about  that  time  in  regard  to  a  horse,  and  there  was  the 
settling  of  some  estate  that  was  worrying  him.  I  took  Mr. 
Bales  on  December  4th  to  Des  Moines  to  Dr.  Hill  for  con- 
sultation." On  this  he  predicates  the  opinion  that  he  was 
of  unsound  mind.     On  cross-examination,  he  said: 

Mr.  Bales  told  me  he  was  having  some  trouble  about  a 
lawsuit.  He  was  worrying  about  it  naturally.  I  was  not 
surprised  that  he  got  turned  around  in  Colfax.  Many  people 
do  on  account  of  the  way  it  is  laid  out.  He  paid  me  for  my 
services  by  check  signed  by  himself.  I  do  not  remember  any 
statement  made  to  me  when  Mr.  Bales  was  there  that  was 
not  a  rational  statement.  He  did  not  like  the  place.  Mr. 
James  Bales  and  his  wife  were  down  to  see  him  several  times. 
Mr.  Murray  and  Judge  Albrook  were  down  to  see  him  on 
business.  I  told  Judge  Albrook  that  Bales  was  able  to  talk 
with  him  on  a  business  matter,  and  would  be  able  to  go  over 
any  business  proposition.  I  thought  he  was  able  to  do  busi- 
ness to  a  certain  extent.  I  think  he  was  able  to  do  business 
at  the  time  to  the  extent  of  realizing  property  and  its  value. 
This  was  about  the  1st  of  April,  1908.  Unsoundness  of  mind 
is  in  various  degrees.  It  may  be  slight^  or  such  as  disqualifies 
one  from  doing  business.  The  subject  may  be  able  to  transact 
the  ordinary  affairs  of  life.  I  think  at  that  time  he  could 
comprehend  ordinary  business  transactions. 

Then  he  was  asked  these  questions,  and  made  the  follow- 
ing answers : 

Q.  Assume  that  Mr.  Bales  on  October  12, 1907,  had  before 
him  an  instrument  in  writing,  one  clause  of  which  read  as 
follows:  'I  give  and  bequeath  unto  James  Q.  Bales,  being  the 
boy  raised  by  me  and  now  a  resident  of  Hardin  county,  Iowa, 
the  sum  of  $5,000.00. '  Do  you  think  from  the  examination  of 
Mr.  Bales  that  he  would  know  at  the  time  who  James  G.  Bales 
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was?  A.  I  think  so.  Q.  And  do  you  think  that  if  he  had  that 
instrument  before  him  he  would  know  that  James  G.  Bales  was 
the  boy  that  was  raised  by  him  and  was  a  resident  of  Hardin 
county  ¥  A.  I  think  so.  Q.  Do  you  think  he  would  have  mind 
enough  at  that  time  to  know  or  to  rationally  conclude  whether 
he  wanted  to  make  it  $5,000  or  $10,000!  A.  Yes.  And  with 
the  matter  before  him — I  think  he  would  kn(^¥  whether  he 
wanted  to  make  a  bequest  of  $5,000  or  $10,000,  and  if  he  had 
the  instrument  before  him,  one  clause  of  which  read  as  fol- 
lows: 'At  the  time  of  the  death  and  departure  from  this  life 
of  my  said  wife,  Sarah  E.  Bales,  I  direct  that  there  shall  be 
paid  out  of  the  residue  of  the  said  trust  estate  by  my  said  trus- 
tee, W.  J.  Murray,  the  sum  of  $500.00  to  Lula  S.  Trout,  daugh- 
ter of  B.  B.  and  Jennie  Trout  and  $500.00  to  Henry  Bales,  son 
of  John  L.  Bales,  I  think  he  would  have  sufficient  capacity  of 
mind  to  know  who  Henry  Bales  was,  and  would  know  who 
John  L.  Bales  was,  and  he  would  know  whether  he  wanted  to 
give  to  Henry  Bales,  $500  or  $1,000,  and  I  think  he  would 
have  capacity  also  to  know  what  the  difference  was  between 
the  payment  of  a  sum  of  money  at  his  death  and  the  payment 
of  a  Sinn  of  money  at  the  time  of  his  wife's  death. 

Dr.  Hill,  called  as  an  expert  witness  for  contestants,  said : 
^'I  met  Bales  in  my  office  on  December  4,  1907.  He  was  in 
my  office  about  one  hour."  He  was  then  asked  this  question, 
**Now  you  may  state  what  he  told  you  at  the  time  in  rela; 
tion  to  himself  and  his  past  history."  To  which  the  doctor 
made  the  following  answer: 

He  said  that  he  was  bom  in  Tennessee,  and  that  he  lived 
there  a  few  years,  and  that  he  had  been  living  in  Iowa  most 
of  his  life,  and  for,  I  think  he  said,  thirty-three  years  in  Har- 
din county.  He  had  been  a  merchant,  he  had  been  a  county 
treasurer,  and  he  had  been  in  a  bank  for  fifteen  years.  And 
I  inquired  about  his  father  and  mother,  and  he  said  that  his 
father  died  at  fifty-seven  of  apoplexy,  and  his  mother  died  at 
seventy-five  of  old  age,  and  that  he  had  no  sisters,  but  two 
brothers,  one,  he  said,  was  fifty-seven,  and  the  other  sixty-nine 
years  old.  He  said  he  had  a  wife  to  whom  he  had  been  mar- 
ried thirty-three  years,  but  no  children.     He  said  he  had 

taken  a  son  to  bring  up,  and  that  he  had  been  in  the  army. 
Vol.  164  Ia.— 18 
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and  went  on,  I  think,  he  said  he  had  typhoid  fever  when  he 
was  twelve  years  old,  but  got  over  it,  and  it  didn't  do  him 
any  permanent  harm,  that  he  had  not  been  a  rugged  man,  but 
that  he  had  never  been  sick  in  bed  very  much,  and  the  rest 
of  the  record,  as  I  remember  it,  was  that  the  first  time  that  he 
became  alarmed  about  his  present  condition  for  which  he 
consulted  me  was  when  he  went  over  to  New  Providence  to 
show  a  man  a  farm,  which  was  either  in  September,  1906, 
or  1907,  and  that  he  got  very  tired,  and  that  he  got  confused, 
and  didn't  realize  where  he  was,  or  what  the  people  said  to 
him.  He  said  that  he  came  in  in  about  half  an  hour ;  that  he 
rested  a  few  hours  at  the  home  of  his  son,  I  believe  it  was, 
and  lay  down  there,  and  lay  there  in  the  day ;  probably  in  the 
evening  this  son  brought  him  back  to  New  Providence,  or  to 
this  town,  Eldora.  After  his  return,  he  stayed  at  home.  I 
think  he  said  he  remained  in  bed  some  days,  and  he  said  he 
had  been  tired,  and  weak  ever  since,  and  that  he  had  heat  in 
his  head,  and  felt  a  kind  of  a  fullness  in  his  forehead,  and 
that  he  sometimes  had  a  dizzy  feeling.  He  thought  he  had 
some  trouble  with  his  heart ;  that  he  never  had  much  trouble 
about  his  sleeping.  I  understood  him  to  say  he  always  was  a 
good  sleeper.  He  said,  I  believe,  that  he  had  given  up  busi- 
ness, and  was  taking  a  rest  at  Colfax,  where  he  had  been  for 
three  weeks — (all  of  which  the  record  shows  to  be  substan- 
tially correct).  From  his  description  of  the  case  it  seemed 
like  the  history  of  neurasthenia,  or  nervous  prostration,  or 
brain  fag,  or  a  tired  condition  of  the  mind,  and  from  this, 
with  an  examination  of  the  heart  and  pulse,  I  concluded  he 
was  suffering  from  arterio  sclerosis.  The  development  of 
this  disease  is  very  gradual.  It  is  a  wearing  out  of  the 
arteries.  It  is  common  to  people  who  live  to  be  very  old.  It 
is  brought  on  prematurely  by  using  alcohol  or  tobacco.  The 
progress  of  the  disease  would  be  gradual  for  many  years.  Its 
effect  on  the  brain  is  to  weaken  it  and  to  interfere  with  its 
functions.  Its  effect  is  to  destroy  the  brain  itself  and  the 
brain  tissue.  It  is  gradual,  and  finally  results  in  softening 
of  the  brain  which  terminates  life. 

Thereupon  he  was  asked  a  long  Iiypothetical  question 
and  answered  that  he  believed  Bales  was  of  unsound  mind. 
Dr.  Hill  further  testified : 
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People  may  suffer  with  ihe  disease,  and  it  is  impossible 
to  say  in  a  given  case  that  the  mind  is  diseased  or  affected 
until  there  is  some  manifestation  from  the  mind  itself.  I  ob- 
served that  Mr.  Bales  was  an  invalid;  that  he  had  disease  in 
the  circulatory  system,  in  his  arteries  and  heart,  and  yet  that 
disease  of  the  arteries  and  heart  would  not  produce  mental 
derangement.  The  disease  of  the  arteries  and  heart  may  have 
been  in  progress  for  years  without  producing  any  serious 
effect  upon  the  mind.  So  that  up  to  tl;^e  time  that  a  point  is 
reached  in  the  progress  of  the  disease,  that  the  mind  has  be- 
come seriously  affected,  the  patient  is  able  to  comprehend 
what  he  is  doing.  When  he  visited  me,  Mr.  Bales  compre- 
hended what  I  asked  him,  he  gave  me  the  members  of  his 
family,  the  age  of  his  father  and  mother  when  they  died,  and 
the  disease  they  died  of ;  the  names  of  his  brothers  and  sisters, 
and  their  and  his  personal  history  from  birth  to  date;  he 
recalled  them  all,  and,  so  far  as  I  know,  correctly.  I  didn't 
ask  him  anything  about  his  property.  I  got  that  from  Dr. 
Turner. 

The  rule  governing  the  court  in  the  disposition  of  a  mo- 
tion for  a  directed  verdict  at  the  close  of  the  evidence  is  that 
it  is  not  the  duty  of  the  court  to  submit  the  case  to  the  jury 
4  tbial  •  direc-  ^ecause  there  is  some  evidence  introduced  by 
diet :  ^wiii" on-  *^^  party  having  th^  burden  of  proof,  unless 
tegt ;  evidence.  ^Yis,t  evidence  is  of  such  a  character  "that  it 
would  warrant  the  jury  in  finding  a  verdict  in  favor  of  the 
party  introducing  such  evidence.  Before  the  question  is  left 
to  the  jury  for  its  determination,  the  preliminary  question  for 
the  court  is  whether  there  is  any  evidence  to  support  the  ver- 
dict, and,  if  so,  whether  upon  such  evidence  the  jury  can 
find  a  verdict  for  the  party  producing  it  that  will  stand. 

It  is  said  in  Pleasants  v.  Pant,  22  Wall.  120  (22  L.  Ed. 
780): 

• 

It  is  the  duty  of  a  court,  in  its  relations  to  the  jury,  to 
protect  parties  from  unjust  verdicts  arising  from  ignorance 
of  the  rules  of  law  and  of  evidence,  from  impulse  of  passion 
or  prejudice,  or  from  any  other  violation  of  his  lawful  right 
in  the  conduct  of  a  trial.    This  is  done  by  making  plain  to 
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them  the  issues  they  are  to  try,  by  admitting  only  such  evi- 
dence as  is  proper  in  these  issues,  and  rejecting  all  else,  by 
instructing  them  in  the  rules  of  law  by  which  that  evidence 
is  to  be  examined  and  applied,  and  finally,  when  necessary, 
by  setting  aside  a  verdict  which  is  unsupported  by  evidence 
or  contrary  to  law.  In  the  discharge  of  this  duty  it  is  the 
province  of  the  court,  either  before  or  after  the  verdict,  to 
decide  whether  the  plaintiff  has  given  evidence  sufficient  to 
support  or  justify  a  verdict  in  his  favor. 

It  was  formerly  considered  necessary  in  all  cases  to  leave 
the  question  to  the  jury  if  there  was  any  evidence  in  support 
of  the  case,  but  it  is  now  settled  that  the  question  for  the 
judge  is,  not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  that  ought  reasonably  to  satisfy  the 
jury  that  the  fact  sought  to  be  proved  is  established.  This 
rule  has  been  adopted  and  followed  in  this  state  for  many 
years. 

In  Meyer  v,  Houck,  85  Iowa,  327,  this  court  said:  **It 
will  be  seen  from  what  we  have  cited  that  the  whole  turn  of 
legal  thought  in  this  country  and  in  England  is  contrary  to 
the  rule  of  practice  which  requires  a  court  to  go  on  for  several 
days  with  the  trial  of  the  case  to  a  jury  when  the  verdict 
must,  i£  the  end,  be  either  for  the  defendant,  or  be  set  aside 
if  for  the  plaintiff.  .  .  .  Our  conclusion  is  that  when  a 
motion  is  made  to  direct  a  verdict,  the  trial  judge  should 
sustain  the  motion  when,  considering  all  of  the  evidence,  it 
clearly  appears  to  him  that  it  would  be  his  duty  to  set  aside 
a  verdict  if  found  in  favor  of  the  party  upon  whom  rests  the 
burden  of  proof.  ...  He  has  no  right  to  insist  that  the 
trial  of  the  cause  be  continued  as  a  mere  idle  form,  or  a  mere 
experiment,  that  he  may  have  the  gratification  of  securing  a 
verdict  which  must  be  set  aside. ' ' 

We  recognize  the  rule  that  the  party  against  whom  the 
ruling  is  made  is  entitled  to  have  all  the  evidence  in  his  favor 
considered  in  its  most  favorable  light.  In  the  consideration 
of  this  case  we  have  done  this,  and  find,  upon  the  whole  record, 
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that  a  verdict  for  tfiese  contestants  would  not  have  support 
in  the  evidence  sufficient  to  maintain  a  verdict  in  their  favor 
based  thereon. 

Some  complaint  is  made  of  the  rulings  of  the  court  on 
the  introduction  of  evidence.  We  have  examined  these  points 
with  care,  and  find  no  reversible  error  committed  by  the  court 
in  this  respect.  The  objections  were  sustained  by  the  court 
in  many  instances  from  the  manner  in  which  the  question 
was  propounded,  rather  than  because  of  the  substantive  facts 
sought  to  be  proved.  This  is  very  marked  in  the  examination 
of  the  nonexpert  witnesses,  in  which  it  was  sought  to  be 
shown,  by  the  mere  conclusion  of  the  witness,  substantive 
facts  on  which  to  predicate  an  opinion  on  the  unsoundness  of 
the  testator's  mind,  and  this  is  rightfully  excluded. 

We  find  no  error,  and  the  case  is  Affirmed. 

hjj>D,  C.  J.,  and  DEbMER  and  Withrow,  JJ.,  concur. 


H.  W.  SPAULDma,  bt  al..  Appellants,  v.  W.  A.  Laybourn,  Ap- 
pellee. 

Evidence:     corroborative  evidence:     statements  of  party.     Where 

1  a  party  upon  the  eve  of  trial  amends  his  pleading,  thus  injecting 
a  new  demand  into  the  case,  and  the  other  party  offers  evidence 
tending  to  discredit  the  same  as  an  after  thought,  manufactured  for 
the  purpose  of  the  case,  it  is  permissible  for  the  party  making  the 
demand  to  show  that  he  made  a  similar  claim  about  the  time  of  the 
transaction  involved,  and  that  he  advised  his  attorneys  of  the  same 
at  the  time  he  laid  his  case  before  them. 

*New  txial:    review  or  motion.    Where  the  trial  court  makes  no  find- 

2  ing  of  facts  upon  the  affidavits  and  counter  affidavits,  in  support 
and  resistance  of  a  motion  for  new  trial,  the  appellate  court  will  not 
consider  the  same. 

Same:     misconduct  in  argument.     A  statement  of  counsel  in  argu- 

3  ment  to  the  jury  that  plaintiff  was  attempting  to  back  out  of  an 
alleged  oral  contract   as  the  evidence  showed  he  had  done  in  other 
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instances,  was  not  such  misconduct  as  to  justify  the  appellate  court 
in  interfering  with  the  discretion  of  the  trial  court  in  ruling  upon  the 
question. 

SnbmljMioii  of  iasues.    Where  there  is  evidence  in  support  of  a  claim, 

4  though  contradicted,  the  issue  is  for  the  jury. 

Compromise  and  settlement:     evidence  of.    An  oral  o£fer  of  compro- 

5  mise  and  settlement  of  a  suit  is  not  admissible  in  evidence;  and 
efforts  of  counsel  to  get  the  matter  before  the  jury,  persisted  in  to 
the  extent  that  the  jury  is  fully  advised  on  the  subject,  is  reversi- 
ble error,  even  though  the  jury  were  instructed  not  to  consider 
the  same. 

Appeal  from  Poweshiek  County  District  Court. — Hon.  John 

F.  Talbott,  Judge. 


Monday,  February  23,  1914. 

Action  to  recover  a  sum  of  money  which  it  is  claimed 
defendant,  as  plaintiffs'  agent,  retained  from  them  under  a 
claim  that  it  was  due  him  under  his  agency  contract.  Defend- 
ant pleaded  that  he  was  entitled  to  the  money  as  compensa- 
tion for  his  services,  while  plaintiffs  assert  that  he  had  been 
fully  paid  and  was  wrongfully  detaining  the  sum  of  $4,124.13. 
On  the  issues  joined,  the  case  was  tried  to  a  jury,  resulting 
in  a  verdict  for  the  defendant  in  the  sum  of  $295.87,  with 
interest,  upon  a  counterclaim  filed  by  him.  Plaintiffs  appeal. 
— Reversed  and  Remanded. 

A.  C.  Lyon  and  W.  R.  Lewis,  for  appellants. 
Bray,  Shifflett  &  Lake,  for  appellee. 

Debmer,  J.-:-It  is  agreed  that  defendant  was  plaintiffs' 
agent  in  the  state  of  Texas  for  the  sale  of  certain  vehicles 
made  by  plaintiffs,  and  the  real  controversy  is  over  the  nature 
of  that  agency,  or  rather  upon  the  amount  of  salary  and  com- 
mission to  be  paid.    Defendant  admitted  that  he  had  made 
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collections  for  plaintiff  amounting  to  the  sum  of  $4,124.13, 
but  claimed  that  he  had  applied  the  same  on  commissions  due 
him,  and  he  also  filed  a  counterclaim  against  the  plaintiffs,  in 
which  he  asked  judgment  for  additional  services  rendered, 
amounting  to  $1,265.87.  An  additional  counterclaim  for  $975 
for  services  rendered  after  December  31,  1908,  was  pleaded 
by  defendant,  based  upon  the  following  letter  and  telegram : 

Dec.  26,  1908.  W.  A.  Laybourn,  Austin,  Texas:  Letter 
received,  keep  men  and  sell  all  vehicles  you  have  on  hand. 
See  letter.    S.  M.  Co. 

December  Twenty-Sixth,  1908.  Mr.  W.  A.  Laybourn, 
Austin,  Texas — Dear  Sir :  We  have  just  telegraphed  you  as 
per  the  inclosed  copy  of  telegram.  Now  in  regard  to  closing 
QUt,  we  want  you  to  close  out  all  the  vehicles  you  have  on 
hand  and  we  want  you  to  keep  the  teams  and  men  until  you 
do  get  them  closed  out,  but  as  fast  as  you  can  we  want  you 
to  let  the  men  go  to  the  new  superintendents.  Mr.  E.  H. 
Spaulding  has  written  you  in  regard  to  this,  and  we  expect 
Mr.  D.  P.  Warren  will  be  down  there  in  the  near  future.  I 
will  write  you  more  fully  in  regard  to  this  a  little  later.  Yours 
very  truly,  Spaulding  Mfg.  Co.,  by  H.  W.  Spaulding. 

The  plaintiffs'  reply  to  the  last  counterclaim  was  in  sub- 
stance as  follows : 

That  the  claim  is  for  work  and  business  that  he  did  in 
the  selling  and  delivering  of  buggies  under  the  contracts  in- 
volved in  this  case,  other  than  that  alleged  in  said  count,  and 
was  for  labor  and  business  that  he  did  in  completing  sales 
made  under  said  other  contracts  for  which  he  has  been  fully 
paid  by  the  commissions  of  $2  per  vehicle,  and  was  labor  and 
business  performed  by  him  after  the  termination  of  the  con- 
tracts, because  he  was  unable  or  refused  sooner  to  complete 
the  business  which  had  been  done  under  the  said  contract, 
and  that  the  telegram  and  letter  set  out  in  the  counterclaim 
have  no  reference  to  any  new  contract  or  emplo3nnent  or  any 
new  labor  or  business,  but  only  requested  that  the  defendant 
finish  up  the  business  for  which  he  was  receiving  $2  commis- 
sion for  the  vehicles  sold  and  delivered  by  him. 
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On  these  issues,  the  case  went  to  trial  to  a  jury,  resulting 
in  the  verdict  hitherto  stated.  Several  points  are  relied  upon 
for  a  reversal,  and  to  such  as  are  material  we  now  give  our 
attention. 

The  primary  controversy  is  over  the  nature  of  defend- 
ant's initial  contract.  He  claims  that  he  was  to  have  a  com- 
mission of  $2  for  each  and  every  vehicle  sold  by  him,  his 
agents,  or  by  plaintiffs  themselves,  through  other  agents,  or 
from  the  factory  direct,  to  any  person  within  the  state  of 
Texas;  while  plaintiff  insists  that  his  compensation  was  to 
be  based  upon  sales  made  by  defendant  or  through  his  agency 
alone.  In  addition  to  this,  there  is  a  controversy  as  to  the 
nature  of  defendant's  employment,  as  pointed  out  in  the 
answer  already  stated.  The  jury  evidently  found  with  de- 
fendant on  both  of  these  issues.  While  something  is  said  in 
argument  regarding  the  sufficiency^  of  the  testimony,  the 
proposition  is  not  argued,  and  we  give  it  no  further  attention. 
The  main  points  relied  upon  for  a  reversal  are  based  upon 
misconduct  of  counsel  and  erroneous  rulings  said  to  have  been 
made  by  the  trial  court. 

I.  In  order  to  understand  one  of  the  matters  complained 
of,  it  is  necessary  to  make  a  further  statement  as  to  the  record. 
In  the  answer  and  counterclaim  first  filed  by  defendant,  he 

relied  upon  certain  written  contracts  between 

1       EiVIDHNCB  * 

corroboratwe      him  and  the  plaintiffs.    This  answer  was  filed 

gyIcIcdco  * 

statementB  of      November  21,  1910.     Thereafter,  and  on  Jan- 
party.  '  ' 

uary  11,  1911,  plaintiffs  demurred  to  the 
counterclaim,  and  the  demurrer  was  sustained  on  February  2, 
1911.  After  the  disposition  of  certain  answers,  demurrers, 
etc.,  defendant  on  September  23,  1912,  filed  a  substituted 
answer  and  counterclaim,  in  which  he  relied  upon  an  alleged 
oral  agreement  with  plaintiffs  to  pay  him  the  commission 
claimed,  and  this  was  the  pleading  on  which  the  defendant 
relied.  As  part  of  the  examination  of  one  of  the  plaintiffs,  he 
was  asked  the  following  questions,  to  which  responses  were 
made  as  shown : 
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Q.  I  will  ask  you  whether  or  not  ]Mr.  Laybourn  at  any 
time  during  the  years  1907  and  1908  said  anything  to  you 
about  having  an  oral  contract  that  you  were  to  pay  him  a 
commission  on  sales  made  in  Texas  by  you  and  your  men? 
A.  He  did  not.  Q.  I  will  ask  you  when  is  the  first  time  you 
ever  heard  anything  about  such  an  oral  contract  t  A.  It  was 
made  when  he  made  it  in  this  suit  here.  Q.  Do  you  mean 
when  he  filed  his  pleading?  That  is  the  first  time  you  ever 
heard  that  he  claimed  an  oral  contract.  A.  Yes,  sir.  Q.  I  will 
ask  you  whether  he  had  ever  told  you  that  he  claimed  that 
he  had  that  right  luider  the  original  written  contract?  A. 
Yes,  he  claimed  that  he  had  it  under  the  original  contract  a 
good  many  times. 

And  another  of  plaintiffs  testified  to  the  same  facts,  and 
also  to  the  effect  that  defendant  never  at  any  time,  during 
any  of  their  controversies  before  suit  or  after,  until  the  filing 
of  his  substituted  answer  and  counterclaim,  suggested  that  he 
had  an  oral  contract  or  was  claiming  on  anything  but  his 
written  one,  the  latter  of  which  the  trial  court  thought  did 
not  support  the  defendant's  contention.  This  latter  witness 
also  testified  on  cross-examination  as  follows : 

Then  he  (defendant)  told  me  in  regard  to  a  contract  with 
EI.  W.  Spaulding  in  former  years.  He  stated  that,  although 
he  had  made  a  verbal  agreement  at  the  time  he  signed  the 
written  contract,  that  he  just  thought  he  would  ignore  that,  or 
he  might  ignore  that  and  abide  by  the  written  contract  and  put 
the  Spaulding  Manufacturing  Company  up  a  tall  tree,  and 
collect  $2  a  job  on  jobs  that  he  had  nothing  to  do  with  himself 
in  Texas. 

When  defendant  was  called  in  rebuttal,  the  following 
record  was  made : 

At  the  time  and  prior  to  the  time  the  substituted  answer 
and  cross-petition  in  this  case,  which  is  marked  Exhibit  No. 
20  Robison,  and  the  original  answer  and  cross-petition  in  this 
case,  which  is  marked  Exhibit  A8  Robison,  I  discussed  this 
case  with  my  attorneys.  Q.  Did  you  at  that  time  tell  your 
attorneys  all  of  your  causes  of  action  and  all  your  defenses 
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to  the  case  which  was  brought  against  you?  (Objected  to  as 
irrelevant,  immaterial,  incompetent,  and  hearsayT  Overruled, 
and  the  plaintiff^ excepts.)  A.  I  did.  Q.  What  did  you  tell 
themf  (Same  objection.  Sustained,  and  defendant  excepts.) 
Q.  You  may  state  whether  or  not  before  the  pleadings  were 
filed  in  this  case,  and  in  the  case  you  brought  yourself  against 
the  Spaulding  Manufacturing  Company,  for  the  commissions 
claimed  in  the  present  suit,  you  told  your  attorneys  about  the 
oral  contract  made  in  February,  1907,  and  to  which  you  have 
testified  in  this  case.  (Same  objection,  and  calling  for  a  self- 
serving  declaration.  Overruled,  and  plaintiff  excepts. )  A.  I 
did.  Q.  You  may  state  whether  or  not  you  told  them  all  the 
facts  and  directed  your  attorneys  to  proceed,  as  in  their  judg- 
ment might  seem  best,  in  the  answer  or  other  pleadings. 
(Same  objection.  Sustained,  and  defendant  excepts.)  Q.  You 
may  state  whether  or  not  you  yourself  read,  drew,  or  pre- 
pared any  pleadings  in  this  case,  or,  saw  them  until  after 
they  were  filed.  (Objected  to  as  incompetent,  irrelevant,  and 
immaterial.  Overruled,  and  the  plaintiffs  except.)  A.  I  did 
not.  Q.  You  may  state  whether  or  not  you  instructed  your 
attorneys  to  draw  them.  A.  I  did.  Q.  You  may  state  whether 
or  not,  before  any  pleadings  were  filed  in  this  case,  your 
attorneys  instructed  you  that  in  their  judgment  it  would  be 
simpler  if  you  could  show  a  liability  for  commissions  for  your 
claim  under  the  original  contract  without  anything  else ;  that 
it  would  be  simpler  to  try  the  case  based  solely  on  that  cause 
of  action.  (Objected  to  as  incompetent  and  hearsay.  Sus^ 
tained,  and  defendant  excepts.)  Q.  Did  you  have  anything  to 
do  with,  or  did  you  sign,  any  pleading  in  this  case,  except 
your  answer  and  counterclaim  to  the  substituted  petition? 
(Objected  to  as  not  the  best  evidence.)  Court:  You  may 
answer  whether  you  signed  any  other.  (Plaintiffs  except.) 
A.  I  don't  recollect  of  signing  any  others.  Q.  Did  you  in- 
struct your  attorneys  what  to  allege,  what  they  were  to  put 
into  any  pleading  that  has  been  filed  in  this  case?  (Objected 
to  as  hearsay.  Sustained,  and  defendant  excepts.)  Q.  Did 
you  tell  your  attorneys  what  to  allege  or  put  into  any  of  the 
pleadings  which  have  been  filed  in  this  case  ?  (Same  objection. 
Sustained,  and  the  defendant  excepts.) 

It  will  be  noticed  that  most  of  plaintiffs'  objections  were 
sustained,  and  that  about  all  which  the  witness  was  permitted 
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to  testify  to  was,  that  be  told  his  attorneys  his  entire  case. 
There  was  no  error  here  prejudieial-to  the  plaintiffs.  Indeed 
the  court  might  have,  perhaps,  been  more  liberal  with  the 
defendant.  The  object  of  the  testimony  offered  by  plaintiffs 
as  to  when  they  first  heard  of  the  oral  contract  was  to  dis- 
credit defendant's  story  and  to  convince  the  jury  that  it  was 
an  afterthought,  manufactured,  perhaps,  for  the  purposes  of 
the  case.  In  such  circumstances  it  seems  to  be  the  universal 
holding  of  the  cases  that  it  is  permissible  to  show  that  he 
made  similar  statements  soon  after  the  transaction;  and,  in 
case  of  conflicting  statements  made  by  him,  those  first  made 
may  be  supported  by  similar  declarations  about  the  time  they 
were  made.  State  v.  Vincent,  24  Iowa,  570 ;  Oreen  v,  Coch- 
ran, 43  Iowa,  544 ;  Bhutasel  v.  Stephens,  68  Iowa,  627 ;  Boyd 
V.  Bank,  25  Iowa,  255 ;  State  v.  Cruise,  19  Iowa,  312. 

II.  Misconduct  of  counsel  for  defendant  in  argument  to 
the  jury  was  made  a  ground  of  the  motion  for  a  new  trial.  This 
misconduct  was  attempted  to  be  shown  by  afSdavits  which 

were  met  by  counter  affidavits,  and  the  trial 
reyiew  of    '       court  made  no  finding  of  facts  thereon,  save 

motion. 

as  this  may  be  inferred  from  the  ruling  on 
the  motion.  In  such  circumstances  there  is,  as  a  rule,  nothing 
to  be  considered  by  this  court.  Bicker  v.  Davis,  160  Iowa,  37. 
At  best  we  may  only  consider  the  admission  made  by 
the  defendant's  counsel  in  his  affidavit,  which  reads  as 
follows : 

That  during  my  closing  argument  to  the  jury  in  said 

case  I  did  nbt  say  that  the  plaintiff  H.  W.  Spaulding  was 

attempting  to  go  back  on  the  contract  which  he  made  with  the 

8    Same  •  mificon-    ^e'^i^iant  Layboum  just  as  he  always  did,  but 

duct  In  arRu-     the  Statement  which  I  did  make  to  the  jury  in 

my  closing  argument  at  the  time  referred  to 
in  the  affidavits  attached  to  plaintiff's  motion  for  a  new  trial 
was  this :  That  the  plaintiff  H.  W.  Spaulding  had  made  the 
oral  contract  with  defendant  as  claimed  by  defendant,  and 
that  the  plaintiffs  were  now  attempting  to  go  back  on  it  just 
as  they  had  done  in  other  instances;  that  before  finishing 
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the  sentence  W.  R.  Lewis,  one  of  the  attorneys  for  plaintiffs, 
asked  me  to  repeat  the  statement ;  that  I  did  repeat  the  state- 
ment and  then  finished  the  sentence  by  adding  that  I  had 
reference  to  the  testimony  which  had  been  introduced  showing 
that  plaintiffs  had  authorized  Mr.  Laybourn  to  make  a  settle- 
ment with  one  Parker,  who  had  been  formerly  in  the  employ 
of  plaintiffs;  that  Mr.  Laybourn  had  settled  with  him  by 
agreeing  to  pay  him  $400 ;  and  that  the  plaintiffs  refused  to 
stand  by  and  carry  out  that  agreement. 

This  being  the  record,  there  was  no  such  misconduct  as 
to  justify  our  interference  with  the  discretion  lodged  in  the 
trial  court.  Eawnestad  v.  Railroad  Co.,  132  Iowa,  232; 
Oeorge  v.  Swafford,  75  Iowa,  491 ;  Hammond  v.  Railroad  Co., 
49  Iowa,  450. 

III.  The  only  complaint  made  of  the  instructions  is  that 
the  trial  court  refused  to  take  the  second  count  of  the  counter- 

4.  SUBMISSION  OP  ^^^^^  *^*y  ^^^  ^^®  i^^'  There  was  no 
issuBB.  error  here.     There  was  testimony  to  support 

it,  although  contradicted  by  the  plaintiffs,  and  the  issue  was 

for  a  jury. 

rV.  The  only  other  proposition  relied  upon  grows  out 

of  the  following,  as  shown  by  the  record : 

Exhibit  No.  15  Bobison  is  a  formal  demand  in  writing, 
dated  June  21st,  upon  the  plaintiffs  asking  for  number  of 
vehicles  sold  in  Texas  between  June  21,  1907,  and  September 

5.  coMPBOMisB  19,  1907.  I  presented  it  to  the  plaintiff  Mr. 
XT^Tv^''■  H.  W.  Spaulding.  He  did  not  furnish  me 
dence  of.  ^he  information  I  wanted.    Q.  State  what  he 

said  about  it,  if  anything.  A.  He  said  he  would  give  me 
$2,500  in  settlement.  (The  plaintiff  objects  to  the  evidence 
as  being  an  offer  of  compromise  and  not  proper  cross-examina- 
tion. Sustained,  and  the  defendant  excepts.  Plaintiff  moves 
to  strike  out  the  answer  of  the  witness  for  the  same  reason. 
Sustained,  and  the  defendant  excepts.)  Court:  The  jury 
are  instructed  that,  where  evidence  is  striken  out,  they  are 
not  to  consider  it  for  any  purpose.  The  Court :  You  are  not 
permitted  to  state  any  offer  made  by  Mr.  Spaulding,  the 
plaintiff,  at  that  time  in  the  way  of  settlement.    Q.  You  may 
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state  whether  or  not  you  had  any  conversation  with  Mr.  H. 
W.  Spaulding  at  the  time  the  written  demand  was  presented ; 
it  being  £xhi1^it  No.  15  Robison.  A.  Only  that  other  con- 
versation. Q.  Did  you  have  a  conversation  with  himT  A. 
Yes,  sir.  Q.  State  what  the  conversation  was.  Tell  the  jury 
what  you  said  and  what  he  said.  A.  He  said  he  would  have 
to  submit  it  to  his  attorney  and  see  me  later.  Q.  Did  you 
have  any  other  conversation  about  it!  A.  A  brief  conversa- 
tion. Q.  State  what  that  was.  State  what  he  said.  Judge 
Lewis:  We  would  like  to  have  the  court  indicate  the  nature 
of  what  he  is  to  state,  if  anything.  Court:  You  are  in- 
structed, in  answering  the  question,  that  you  may  not  state 
any  proposition  in  the  way  of  a  settlement  or  compromise 
made  by  Mr.  Spaulding,  or  any  one  on  behalf  of  the  plaintiff, 
in  that  conversation,  otherwise  you  may  state  the  conversa- 
tion. A.  There  was  only  a  brief  conversation  between  us  at 
that  time.  Q.  State  what  it  was.  A.  The  substance  of  it  was 
that  he  would  not  tell  me  the  number  of  jobs  had  been  shipped 
to  Texas.  Q.  Is  that  all  of  it  ?  A.  There  was  some  talk  about 
a  compromise  and  some  propositions  made.  (Plaintiffs  move 
to  strike  out  the  answer  for  the  same  reasons  as  last.  Sus- 
tained, and  the  defendant  excepts.)  Court:  Observe  the 
direction  of  the  court  that  you  are  to  state  nothing  in  the 
conversation  about  a  compromise.  (Defendant  offers  to  show 
by  the  witness  that  when  he  presented  to  the  plaintiff  H.  W. 
Spaulding  the  written  demand,  marked  Exhibit  No.  15,  that 
he  had  a  conversation  with  Mr.  H.  W.  Spaulding  with  refer- 
ence to  said  demand,  and  that  said  plaintiff  then  and  there 
would  not  tell  him  the  number  of  cars  that  had  been  shipped 
to  Texas,  during  the  periods  referred  to  in  the  demand,  but 
that  he  would  pay  $2,500  in  settlement  therefor.  Objected 
to  by  plaintiffs  as  being  an  offer  to  compromise  a  matter  in 
4  dispute.    Sustained,  offer  denied,  and  the  defendant  excepts.) 

The  witness  being  examined  was  the  defendant  himself. 
Some  time  afterward  the  following  occurred  in  examining 
the  same  witness : 

Q.  Now,  Mr.  Lyon  asked  you  about  a  conversation  that 
took  place  between  you  and  the  plaintiffs  just  before  you 
brought  your  suit.  You  may  now  tell  the  jury  what  that 
conversation  was ;  what  was  said  by  them  relative  to  it.    Mr. 
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Lyon :  We  ask  that  the  witness  be  instructed  relative  to  any 
offer  of  compromise  or  settlement.  Court:  You  may  state 
the  conversation,  except  that  the  witness  is  not  permitted  to 
state  any  matter  of  offer  or  compromise  between  you.  Mr. 
Bray:  The  question  is  withdrawn;  that  is  just  what  I  was 
after.  (Plaintiffs  object  to  the  statement  as  obviously  in- 
tended to  influence  the  jury;  the  question  being  improper.) 
Court:  I  don't  think  that  will  hurt  anybody.  (Plaintiff 
excepts.) 

No  complaint  is  made  of  the  rulings  of  the  trial  court, 
save  the  last  observation  that  nobody  was  hurt  by  the  matter ; 
but  it  is  contended  that  counsel,  with  knowledge  of  the  fact 
that  the  testimony  was  incompetenti  or  after  a  ruling  that 
it  was  inadmissible,  persisted  in  asking  his  questions  and 
keeping  the  matter  before  the  jury,  and  finally  stated  in  the 
presence  of  the  jury  that  he  got  just  what  he  was  after.  That 
this  latter  matter  was  the  fact  that  an  offer  of  compromise  and 
settlement  had  been  made  is  reasonably  clear  from  the  record 
made. 

Singularly  enough,  on  the  same  day  that  plaintiffs  filed 
their  reply  to  the  substituted  answer,  and  when  the  case  was 
called  for  trial,  defendant  in  open  court  offered  to  confess 
judgment  in  plaintiff's  favor  for  the  sum  of  $1,500  and  costs, 
which  plaintiff  refused  to  accept.  No  reference  was,  of 
course,  made  to  this  offer,  and  it  is  referred  to  at  this  time 
simply  to  show  that  it  was  difficult  for  plaintiff's  counsel  to 
meet  the  offer  shown  to  the  jury  as  to  plaintiffs'  offer  to  com- 
promise, although  the  jury  were  told  not  to  consider  it.  The 
case  seems  to  fall  within  the  rule  announced  in  State  v.  Bos- 
cum,  119  Iowa,  330;  Welch  v.  Insurance  Co.,  117  Iowa,  394; 
Hood  V,  Railway  Co.,  95  Iowa,  331 ;  Henry  v.  Railroad,  70 
Iowa,  233 ;  State  v.  Helm,  92  Iowa,  540. 

The  sting  was  quite  as  effective  as  if  addressed  to  the 
jury  in  argument  and,  if  counsel  had  there  said  that  plain- 
tiffs had  offered  to  compromise  and  settle  for  $2,500,  the 
poison  would  have  stuck,  and  the  same  ruling  made  by  the 
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trial  court,  as  shown  by  the  record,  would  have  been  no  an- 
tidote. 

The  court  below  correctly  held  that  the  offer  of  settle- 
ment was  inadmissible.  Riidd  v,  Dewey,  121  Iowa,  454,  and 
cases  cited.  The  authorities  relied  upon  by  defendant  {MH- 
hollen  V,  McDonald  Mfg.  Co.,  137  Iowa,  114 ;  Kassing  v,  Ord- 
way,  100  Iowa,  611;  Bayliss  v.  Murray,  69  Iowa,  290)  do  not 
hold  to  the  contrary. 

We  dislike  to  reverse  the  case  on  this  ground,  but  counsel 
are  required  to  keep  within  due  bounds,  and  all  oral  offers 
of  settlement  and  compromise  should  be  kept  secret  just  as 
much  as  a  regular  offer  in  open  court,  and  neither  party  should 
have  any  advantage  thereof  or  be  made  to  suffer  therefrom. 
The  statute  expressly  says  that  a  regular  offer  to  confess 
judgment  shall  not  be  mentioned  during  the  trial,  and  an  oral 
offer  to  settle  and  compromise  should  have  the  same  sanctity. 

For  the  error  pointed  out,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 

Reversed  and  Remanded. 

Ladd,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur. 


A.  J.  Caltrider  and  J.  D.  Kistler,  Appellees,  v.  Simon  P. 

Sharon,  Appellant. 

Byidence:     mental  incapacity:     qualification  op  witness.     A  non- 

1  expert  witness  must  not  only  jSrst  detail  the  facts  and  circumstances 
upon  which  his  opinion  of  mental  unsoundness  rests,  before  he  is 
permitted  to  give  his  opinion  on  that  subject,  but  these  facts  must 
justify  his  conclusion  to  give  it  weight.  The  facts  and  circum- 
stances detailed  are  held  insufficient  to  qualify  the  witness  to  say 
that  the  party  inquired  about  was  incompetent. 

Guardianship:     mental  incapacity:     evidence.    To  authorize  the  ap- 

2  pointment  of  a  guardian  for  the  property  of  an  alleged  incompe- 
tent, the  evidence  must  disclose  such  unsoundness  of  mind  as  to 
render  the  party  mentally  unfit  and  incompetent  to  look  after  and 
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manage  his  own  affairs.     Eyidence  held  insufficient  to  authorize  the 
appointment. 

Appeal  from  Guthrie  District  Court, — Hon.  J.  H.  Applegate, 

Judge. 

Monday,  February  23,  1914. 

Proceeding  for  appointment  of  a  guardian  for  a  person 
alleged  to  be  of  unsound  mind.  Trial  to  a  jury  and  from  its 
finding,  with  appointment  of  guardian  based  thereon,  the  de- 
fendant appeals. — Reversed, 

Ine  D,  Shuttleworih,  and  C.  E.  Berry ,  for  appellant. 

A,  M.  Fagan  and  Saylcs  &  Taylor,  for  appellees. 

WiTHROW,  J. — I.  This  proceeding  was  instituted  by  the 
plaintiffs,  who  are  his  sons-in-law,  asking  for  the  appoint- 
ment of  a  guardian  of  the  property  of  Simon  P.  Sharon,  who 
it  is  alleged  is  incompetent  to  manage  his  ordinary  business 
affairs.  The  cause  was  tried  to  a  jury,  and  a  verdict  was 
returned  finding  that  he  was  incapable  of  looking  after  and 
caring  for  his  property,  and  that  a  guardian  should  be  ap- 
pointed. Following  the  verdict,  a  guardian  was  appointed, 
and  from  the  order  making  the  appointment  and  the  verdict 
of  the  jury  upon  which  it  was  based  this  appeal  is  taken. 

At  the  time  of  the  commencement  of  this  proceeding, 
Simon  Sharon  was  eighty-two  years  of  age.  On  the  part  of 
the  plaintiffs^  the  evidence  tended  to  show  that  he  was,  and 
for  years  had  been  quite  deaf,  lame,  and  at  a  recent  period 
had  been  ill  for  a  time,  but  had  recovered  with  but  little,  if 
any,  impairment  of  his  faculties  beyond  what  they  had  been 
prior  to  his  illness.  He  is  illiterate,  being  unable  to  read  or 
write,  excepting  that  he  would  sign  his  bank  checks  and  other 
documents.  Up  to  the  time  of  bringing  this  proceeding,  there 
had  been  but  little,  if  any,  suggestion  of  his  business  incom- 
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petency.  He  was  the  owner  of  an  eighty-acre  farm  which  he 
had  rented  to  a  son,  Altha  Sharon,  taking  his  notes  for  the 
rent,  and  later  had  entered  into  a  contract  to  sell  the  land  to 
the  son  for  $100  per  acre.  The  plaintiffs'  evidence  also  shows 
that  one  of  the  petitioners  had  at  different  times  sought  to 
persaade  Mr.  Sharon  to  intrust  the  management  of  his  busi- 
ness to  him,  but  such  proffer  of  assistance  was  refused,  Mr. 
Sharon  asserting  that  he  was  able  to  care  for  his  own  affairs. 
This  son-in-law,  Eistler,  was  in  the  dray  business,  residing  in 
Casey.  He  had  at  one  time  desired  to  rent  the  farm  of  Mr. 
Sharon,  and  says  that  it  was  promised  to  him,  and  that  the 
son,  Altha,  did  not  think  such  action  advisable,  and  rented  it 
to  another.  Later,  when  it  was  discovered  that  the  father 
had  entered  into  a  contract  to  sell  the  land  to  his  son,  Altha, 
this  proceeding  was  brought.  In  a  general  way  the  evidence 
on  the  part  of  the  plaintiffs  was  to  the  effect:  That  Mr. 
Sharon  at  times  seemed  forgetful,  possessed  of  an  unreason- 
able feeling  against  his  son,  Altha,  whom  he  claimed  had 
caused  the  death  of  a  mare  in  working  her,  and  frequently 
threatened  to  sue  him  for  its  value,  and,  when  the  son  finally 
offered  to  pay  for  it,  the  father  said  to  let  it  go.  That  the 
son,  Altha,  seemed  to  take  the  lead  in  transacting  his  father's 
business,  buying  supplies  for  him,  and  paying  the  bills,  and 
that  the  wife,  before  her  death,  had  rendered  the  same  service. 
That  in  previous  years  he  had  trouble  at  times  with  his  wife, 
and  would  go  away  for  a  time  and  leave  her.  That  he  is  in 
recent  years  some  weaker'  because  of  his  age  and  previous 
illness,  and  does  not  often  go  up  town.  When  he  wanted 
money  from  the  bank,  he  sometimes  sent  for  it  by  his  son  or 
daughter  and  would  sometimes  go  himself.  No  instance  is 
given  by  the  witnesses  for  the  plaintiff  of  any  money  being 
wasted  or  of  property  being  dissipated.  Such  is  not  claimed, 
but  it  is  feared  he  may  do  so.  This  statement  in  substance 
covers  the  testimony  of  Kistler,  a  son-in-law,  and  as  a  part 
of  his  examination  he  was  asked,  and  over  the  objection  of 

defendant  was  permitted  to  give,  his  opinion  as  to  the  capacity 
Vol.  164  Ia.— 19 
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of  Mr.  Sharon  to  transact  bosinessy  based  apon  the  facts  tes- 
tified to  hj  him.  The  answer  was,  "I  would  say  that  he  was 
not."  The  particular  inquiry  based  upon  snch  facts  was, 
''What  would  yon  say  as  to  whether  or  not  he  is  of  sufBdent 
sound  mind  at  tiiis  time  to  transact  his  ordinary  business 
affairs?"  The  objection  to  this  interrogat(»y,  which  was 
timely,  was  that  the  witness  was  not  competent,  and  the  testi- 
mony given  was  not  sufficient  upon  which  to  base  an  opiidon. 
The  wives  of  the  petitioners,  his  daughters,  complain  that  he 
was  in  some  ways  unkind  to  their  mother  during  her  lifetime, 
and  that  he  refused  to  pay  her  funeral  expenses.  It  appears, 
however,  that  she  had  an  estate  of  her  own  in  which  he  shared 
after  her  death,  and  that  he  insisted  the  funeral  expenses 
should  be  met  from  it.  This,  among  other  things,  is  presented 
as  a  peculiar  and  unnatural  action,  being  one  of  the  circum- 
stances upon  which  some  nonexpert  witnesses  based  the  ulti- 
mate opinion  that  he  was  of  unsound  mind.  It  appears  that 
after  the  death  of  his  wife  he  caused  to  be  erected  at  her  grave 
a  monument  which  cost  $240,  and  that  the  son,  Altha,  drew  the 
check  in  payment  for  it.  There  is  no  suggestion  that  the 
father  did  not  know  or  realize  what  he  was  then  doing;  but, 
on  the  contrary,  it  appears  that  it  was  his  desire  to  so  do. 
With  this  and  with  but  little,  if  any,  other  material  addition 
to  the  facts,  the  other  plaintiff  and  the  wives  of  the  two  were 
asked  like  questions  and  over  objections  permitted  to  give 
their  opinions.  Upon  the  propounding  of  the  question  to  one 
of  the  witnesses  there  was  a  colloquy  between  court  and 
counsel  as  to  the  form  of  the  inquiry,  and  also  as  to  whether 
it  had  sufficient  basis  in  fact.  Expressing  doubt  as  to 
whether  it  was  ^  proper  interrogatory,  the  court  permitted  it 
to  be  answered,  and  error  is  assigned  against  such  rulings. 

II.  On  the  part  of  the  defendant,  this  appellant,  the  evi- 
dence is  to  the  effect  that  the  rent  charge  for  the  land  repre-' 
sented  the  full  value  of  its  use,  and  that  the  contract  price 
for  the  land  was  its  full  value,  and  this  evidence  is  in  no  man- 
ner contradicted  or  weakened  by  other  facts  in  the  case.    Mr. 
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Sharon  is  shown  to  have  given  personal  attention  to  his  affairs, 
transacting  his  business  at  the  bank  in  the  ordinary  way, 
excepting  that  at  times,  as  some  evidence  tends  to  show,  he 
authorized  others  to  sign  checks  for  him  and  look  after  the 
balancing  of  his  bank  book.  The  larger  amount  of.  his  cash 
means,  less  than  $1,000,  he  left  in  the  bank,  carrying  interest- 
bearing  certificates  of  deposit.  There  is  no  evidence  that  in 
any  of  his  business  transactions  he  has  been  overreached.  His 
management  of  his  affairs  seem  to  have  been  with  good  judg- 
ment, and,  although  he  was  deficient  in  education,  there  is 
evidence  in  the  record  of  a  considerable  degree  of  shrewdness 
and  care  in  money  transactions.  His  banker,  his  physician, 
the  merchant  with  whom  he  dealt,  his  neighbors  and  acquaint- 
ances, all  testified  that  in  his  methods  of  business  or  in  his 
conduct  there  was  nothing  to  indicate  unsoundness  of  mind 
affecting  his  ability  to  ci^*e  for  his  own  business  and  that  he 
was  competent  to  so  do.  His  own  testimony  as  a  witness, 
called  by  the  plaintiffs,  gave  evidence  of  a  full  consciousness 
of  the  nature  of  this  proceeding,  what  he  conceived  to  be  its 
real  purpose,  and,  aside  from  one  instance  of  forgetfulness 
as  to  where  certain  of  his  valuable  papers  had  been  left,  waa 
consistent  throughout  with  the  idea  of  competency  and  an 
aggressive  purpose  to  care  for  his  own  property. 

A  careful  reading  of  the  entire  record  renders  it  quite 
difficult  for  one  to  escape  the  conclusion  that  this  proceeding 
is  not  a  wholly  disinterested  one,  but  throughout  it  arises  the 
suggestion  that,  while  the  conservation  of  the  appellant's  prop- 
erty is  the  main  purpose,  such  protection  is  sought  not  less 
for  others  than  for  the  defendant.  The  array  of  witnesses 
appearing  for  the  defendant,  his  son,  two  other  daughters, 
whose  interest  may  be  admitted,  but  supported  by  many  others 
who  were  disinterested,  and  whose  opportunities  for  seeing 
the  appellant,  observing  his  conduct  and  methods,  and  which 
were  such  as  to  fully  warrant  the  conclusions  drawn  from 
them,  to. our  minds  presents  a  weight  of  evidence  far  heavier 
than  that  in  support  of  the  petition,  and  in  the  face  of  which, 
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so  far  as  appears  in  the  record,  we  could  without  any  reason- 
able question  hold  that  petitioners  had  failed  in  their  case. 

III.  This  discussion  of  the  evidence  has  bearing  upon 
two  questions  raised  by  the  appeal.  The  first  is  that  whieii 
we  have  earlier  referred  to  as  alleged  error  in  permitting 

nonexpert  witnesses  to  give  their  opinions 
mentoi'^inca-  upon  the  facts  testified  to  by  them.  The  rule 
flcation  of  wit-    is  Settled  by  many  decisions  that,  before  d  non 

expert  witness  may  be  permitted  to  testify  to 
mental  unsoundness,  he  must  not  only  detail  the  facts  and  cir- 
cumstances on  which  his  opinion  rests,  but  these  must  be  such 
as  tend  to  support  or  justify  his  conclusion.  Alvord  v,  Alvord, 
109  Iowa,  113 ;  Stidsman  v.  Sharpless,  125  Iowa,  340.  In  the 
latter  case,  this  court,  in  discussing  that  question  said:  ''The 
facts  on  which  are  based  an  opinion  of  unsoundness  of  mind 
should  appear  in  their  natures  somewhat  inconsistent  with 
mental  soundness,  as  that  the  acts  or  talks  were  irrational  or 
unusual,  or  such  as  would  not  ordinarily  be  anticipated  from  a 
person  of  his  character.''  Measured  by  this  test — and  it  is  a 
reasonable  and  safe  one,  when  prior  soundness  of  mind  is  not 
questioned — we  think  there  was  wanting  in  the  testimony  of 
nonexpert  witnesses  the  facts  necessary  to  serve  as  a  proper 
basis  for  the  opinion  that  the  appellant  was  incompetent  to 
manage  his  business  affairs. 

No  statement  of  fact  nor  recitation  of  conduct  presented  a 
situation  unnatural  or  unusual  in  the  acts  of  the  appellant. 
The  assistance  which  was  at  times  given  him  in  his  business 
was  not  different  from  that  received  by  him  from  his  wife 
during  her  lifetime,  and  at  a  time  when  no  question  is  raised 
as  to  his  competency.  His  relations  to  his  son  were  not  un- 
natural, even  giving  to  the  testimony  concerning  the  dead 
horse  all  that  can  be  claimed  for  it.  The  refusal  to  bear  the 
funeral  expenses  of  his  wife,  while  perhaps  different  from 
what  most  other  men  might  have  done  under  like  circum- 
stances, has  explanation  in  the  fact  that  she  had  a  private 
estate.    It  had  a  tendency  to  show  a  miserly  nature,  but 
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nothing  more;  and  the  subsequent  purchase  of  a  tombstone 
for  her  grave  at  a  cost  of  $240,  he  being  possessed  of  property 
worth  about  $9,000,  cannot  be  classed  as  an  unreasonable  act. 
We  are  of  opinion  that,  while  the  fact  testimony  given  by  the 
witnesses  of  the  plaintiffs  was  competent  upon  proof  of  the 
issues,  there  was  no  suflBcient  basis  in  it  upon  which  to  admit 
a  nonexpert  opinion  as  to  appellant's  want  of  capacity,  for  all 
the  facts  were  entirely  consistent  with  his  manner  of  life,  his 
habits,  his  prejudices,  and  his  conduct  during  the  years  when 
his  mental  capacity  was  not  questioned. 

IV.  The  test  in  cases  of  this  character  is  that  to  warrant 
the  appointment  of  a  guardian  there  must  appear  such  un- 
soundness of  mind  as  shows  that  the  party  against  whom  the 
2.  QDABDiAM-  procccdiug  is  brought  is  incompetent  to  look 

KM^acTty*^*      after  and  care  for  his  property,  and  such  in 

effect  was  given  by  the  trial  court  in  its 
instructions  to  the  jury.  Measured  by  this  test,  and  excluding 
from  the  record  the  opinions  of  the  nonexpert  witnesses, 
which  were  no  doubt  considered  of  evidential  weight  in  the 
submission  of  the  cause,  there  remains  in  the  record  no  testi- 
mony which  in  our  opinion  warranted  the  submission  of  the 
cause  to  the  jury,  and  the  motion  by  appellant  for  a  directed 
verdict  should  have  been  sustained. 

The  conclusions  reached  render  it  unnecessary  for  us  to 
consider  other  assignments  of  error. 

Because  of  the  error  pointed  out,  the  judgment  of  the 
trial  court  is  Reversed. 

Ladd,  C.  J.,  and  Deemer  and  Oatnor,  JJ.,  concur. 


J.  L.  Kamrar,  Appellee,  v.  J.  C.  Butler,  Appellant. 

Boundaries:     citt  lots:     width:     evidence.    In  this  action  involving 

1     a  disputed  boundary  lot  line  the  evidence  is  held  sufficient  to  show 

that  the  lots  were  stxtj  feet  in  width  as  suj-yeyed  and  platted. 
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£8toi^:     PLSADiNOS.    To  be  avaiiable  the  facts  constitating  an  eatop- 

2  pel  muat  be  pleaded. 

Trial  in  equity:    tbansfkr  oi*  cause:    waiver.    Wbere  the  facts  pleaded 

3  in  the  petition  to  enjoin  defendant  from  trespassing  or  interfering 
with  plaintiff's  possession  of  certain  lots  clearly  entitled  him  to 
some  form  of  relief,  if  true,  but  defendant  'claimed  that  the  remedy 
was  at  law,  his  failure  to  move  for  a  transfer  of  the  cause  to  the 
law  side  of  the  docket  was  a  waiver  of  any  error  in  trying  the  case 
as  an  equitable  action. 

Seal  property:    tsbspass:     injunction.    An  injunction  will  Ue  to  re- 

4  strain  repeated  trespass  or  threatened  injury  to  real  property. 

Appeal  from  Hamilton  District  Court. — Hon.  E.  M.  Wright, 

Judge. 

Satubday,  March  14,  1914. 

AonoN  in  equity  to  enjoin  defendant  from  trespassing 
upon  and  interfering  with  plaintiff's  possession  of  certain 
lots  in  Webster  City,  Iowa.  There  was  a  decree  as  prayed  in 
the  district  court,  and  defendant  appeals. — Affirmed. 

O.  D.  Thompson,  for  appellant. 

Kamrar  &  Prince,  for  appellee. 

* 
WsAVEB,  J. — ^The  plaintiff  alleges  that  he  is  and  for 

many  years  has  been  the  owner  in  fee  of  lots  5,  6,  11,  and  12 

in  block  13  of  Webster  City ;  that,  prior  to  the  matters  herein 

complained  of,  he  brought  an  action  against  the  defendant 

in  the  district  court  of  Hamilton  county,  Iowa,  to  quiet  his 

title  to  said  property  against  all  adverse  claims  thereto  by 

said  defendant,  in  which  action  a  final  decree  was  entered 

confirming  plaintiff's  claim  of  ownership  to  all  said  property, 

and  quieting  in  him  the  title  thereto  in  fee  simple.     It  is 

further  alleged  that  by  the  terms  of  said  decree  the  defendant 

was  ordered  to  vacate  said  premises,  and  that,  upon  failure 

to  do  so.  a  writ  of  removal  should  issue  against  him,  but 
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« 
plaintiff  aver9  that  defendant  refuses  to  obey  said  decree  or 

the  writ  issued  thereon,  but  persists  in  encroaching  on  said 
lots  by  erecting  buildings,  and  by  throwing  rubbish  upon 
the  same,  and  by  interfering  with  the  plaintiff's  tenants  in 
their  use  and  enjoyment  of  the  property,  all  to  the  irreparable 
damage  of  the  plaintiff.  The  prayer  for  relief  is  that  the 
plaintiff  be  enjoined  from  said  trespasses,  and  from  all  inter- 
ference with  plaintiff  X  lawful  use  and  enjoyment  of  the 
premises,  and  that  defendant  be  required  to  remove  all  the 
buildings  and  rubbish  which  he  has  placed  thereon.  A  general 
demurrer  to  the  petition  having  been  overruled,  the  defendant 
answered,  admitting  the  rendition  of  the  decree  mentioned  in 
the  petition,  and  pleads  the  same  as  an  adjudication  and 
estoppel  against  plaintiff's  right  to  maintain  this  action.  He 
denies  the  alleged  trespasses,  or  that  he  has  used  or  occupied 
any  part  of  plaintiff's  lots,  but  alleges  that  he  owns  the  land 
lying  directly  east  of  plaintiff's  lots,  and  that  the  line  between 
plaintiff's  premises  and  his  own  has  been  fixed  and  established 
by  acquiescence  for  more  than  ten  years,  and  that  the  matters 
of  which  plaintiff  complains  have  reference  wholly  to  land  ly- 
ing east  of  said  line  and  within  the  bounds  of  defendant's 
rightful  possession  and  ownership. 

It  will  be  seen  from  the  foregoing  that,  when  divested  of 
all  immaterial  considerations,  the  real  controversy  between 
the  parties  turns  upon  the  real  location  of  the  boundary  line 
1    BooKDABiBs-      between  their  respective  lots.    The  testimony 
^fdth1*evi-        indicates  that  the  determination  of  the  ques- 
dence.  ^^^^  ^j^^^  raised  depends  on  the  platted  width 

of  the  lots  in  that  block,  whether  sixty-six  feet,  as  claimed  by 
the  plaintiff,  or  fifty-two  feet  eight  inches,  as  claimed  by  the 
defendant.  The  trial  court,  after  hearing  all  the  evidence 
offered  by  the  parties,  found  that  the  true  width  of  the  lots 
is  sixty-six  feet,  and  sustained  the  contention  of  plaintiff  sub- 
stantially as  set  out  in  his  petition.  This  finding  is  attacked  by 
the  defendant  as  being  without  sufiicient  support  in  the  record. 
There  is  nothing  to  be  gained  by  attempting  to  set  out  the  tes- 
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• 
timony  in  this  opinion.    It  is,  to  say  the  least,  quite  confusing 

in  many  respects,  but  we  think  it  fairly  sustains  the  conclusion 
announced  by  the  court  below.  The  recorded  plat  has  became  so 
faded  and  worn  that  it  is  now  impossible  to  decipher  the  fig- 
ures. Witnesses  testify  to  having  seen  thereon  the  figures  5,  2, 
and  8,  and  that  there  was  some  mark  which  might  have  been  a 
decimal  point  between  the  2  and  the  8.  It  is  shown,  how- 
ever, that  in  the  instrument  of  dedication  which  accompanies 
the  plat  the  lots  of  the  entire  plat  are  described  as  being 
** uniformly  sixty-six  by  one  hundred  and  thirty-two  feet," 
except  certain  described  blocks  and  lots,  among  which  excep- 
tions block  13  does  not  appear.  This  would  seem  to  be  quite 
decisive  of  the  original  platting.  It  finds  support  also  in  the 
plat  book  of  the  county  where  these  lots  are  described  as  being 
sixty-six  by  one  hundred  and  thirty-two  feet.  The  location 
of  these  lots  appears  to  be  in  a  portion  of  the  plat  which  was 
not  occupied  and  improved  in  the  earlier  years  of  the  city's 
history,  and,  the  marks  and  monuments  of  the  survey  not 
having  been  preserved,  the  usual  result  of  uncertainty  and 
trouble  has  followed.  Appellant  complains  that  the  surveys 
and  the  oral  testimonv  offered  in  the  endeavor  to  retrace  the 
true  lines  of  the  lots  are  weak  and  insufficient  evidence.  That 
much  of  it  is  of  slight  value  is  quite  obvious,  but,  as  a  whole, 
it  seems  to  be  the  best  which  is  obtainable,  and  we  regard 
it  sufficient  to  justify  the  decree  entered. 

The  allegation  of  acquiescence  in  the  line  claimed  by  the 
defendant  is  not  sustained  by  any  substantial  evidence,  and 
the  trial  court  did  not  err  in  overruling  that  defense. 

Counsel  also  argue  that,  by  reason  of  certain  alleged 
conduct  on  part  of  plaintiff  at  the  time  which  defendant  be- 
came the  owner  of  the  lot  on  the  east,  plaintiff  is  estopped 
2.  estopphl:  *^  claim  title  to  the  line  established  by  the 
pleadings.*  ^rial  court.  Of  this  it  is  sufficient  to  say  that 
no  such  estoppel  is  pleaded,  nor  do  we  think  the  evidence 
referred  to  would  be  sufficient  to  sustain  such  plea  had  it  been 
made. 
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Finally  it  is  said  that  plaintiff  has  failed  to  show  any 
grounds  for  equitable  relief,  but  we  think  the  point  is  not 
well  taken.  If  the  matters  stated  in  the  plaintiff's  petition 
«    ^  are  true,  they  show  him  clearly  entitled  to 

3 .  Tbial  in  >  ^  ^ 

S?r'o7  cause"*"    ^^n^^dy  or  relief  of  some  kind,  and,  if  de- 
waiTer.  fendant  believed  that  the  true  remedy  was  at 

law  instead  of  in  equity,  he  could  have  moved  for  a  trans- 
fer of  the  issues  to  the  law  side  of  the  calendar  for  trial.  Code, 
section  3432.  No  such  motion  was  made,  and  the  error  if 
any  was*  waived.    Code,  section  3437. 

That  an  injunction  will  issue  to  restrain  repeated  tres- 
passes and  threatened  injury  to  real  property  is  elementary. 
.    _  Troe  V.  Larson,  84  Iowa,  649:  Tantlinger  v, 

4.  Real   prop-  '  '  '  ^ 

SJb  :'  iifunc-     Sullivan,  80  Iowa,  218 ;  Ladd  v.  Osborne,  79 
^*'*°-  Iowa,  95 ;  Bolt(m  v.  McShane,  67  Iowa,  208. 

There  is  some  conflict  in  the  testimony,  and,  so  far  as 
the  merits  of  the  ease  depend  upon  any  question  of  veracity 
of  witnesses,  we  are  always  disposed  to  give  considerable 
consideration  to  the  views  of  the  trial  court.  Moreover,  our 
own  reading  of  the  record  inclines  us  to  the  conclusion  that 
the  preponderance  of  evidence  is  with  the  plaintiff  on  all 
essential  matters  of  dispute. 

It  follows  that  the  decree  of  the  district  court  must  be 
— Affirmed. 

Ladd,  C.  J.,  and  Preston  and  Evans,  JJ.,  concur. 


John  Q.  Hays,  Appellant,  v.  J.  T.  Claypool,  et  al.,  Appellees. 

Parentage:    evidence:     general  repute.     Parol  evidence  that  among 

1  the  friends  and  acquaintances  of  the  family  the  plaintiiF,  born  out  of 
wedlock,  was  generally  reputed  to  be  the  son  of  defendant  is  ad- 
missible on  the  question  of  parentage,  but  not  sufficient  when  stand- 
ing alone  to  establish  the  ultimate  fact  of  parentage. 

Judgments:     lost  records:     parol  proof.     Conceding   that  a  prior 

2  adjudication  may  be  proven  by  parol,  where  the  record  has  been 
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lost  or  is  not  available,  to  render  such  testimony  competent  it 
must  appear  in  some  legitimate  manner  that  there  was  such  a  pro- 
ceeding at  some  time  and  before  some  court,  in  which  the  question 
involved  was  considered  if  not  adjudicated. 

Parentage:  biooonition:  evidencb.  To  establish  a  parent's  recogni- 
3  tion  of  an  illegitimate  child  it  must  appear  that  he  openly  acknowl- 
edged his  parentage  in  conversation  with  friends  and  associates, 
whenever  there  was  occasion  to  refer  to  the  subject,  although  the 
recognition  need  not  have  been  so  universal  as  to  be  known  to  all. 
The  evidence  in  the  instant  case  is  insufficient  to  show  recogni- 
tion. 

Appeal  from  Iowa  District  Court. — Hon.  E.  P.  Howblu, 

Judge. 

Wednesday,  Mabgh  11, 1914. 

Action  for  partition  of  real  estate.  The  defendants 
contested  plaintiff's  title  to  any  part  or  share  in  the  property. 
Petition  dismissed  and  plaintiff  appeals. — Affirmed. 

m 

J.  M.  Dower,  for  appellant. 

Stapleton  dk  Stapleton,  W.  E.  Wallace,  J.  L.  Swift,  and 
Wade,  Dutcher  dk  Davis,  for  appellees. 

Weaver,  J. — Samuel  L.  Claypool  died  intestate  in  the 
year  1907,  seized  of  the  lands  in  question.  At  the  time  of  his 
death  he  was  a  widower.  The  defendants  are  children  and 
representatives  of  children  of  the  said  Samuel  L.  Claypool,  and 
claim  to  be  his  only  heirs,  and  therefore  entitled  to  his  entire 
estate.  The  plaintiff  alleges  that  he  is  a  son  of  said  deceased, 
bom  out  of  wedlock.  He  further  says  that  he  was  generally 
and  notoriously  recognized  by  the  deceased  as  his  son,  and 
that  the  fact  of  such  relation  was  judicially  established  in  a 
proceeding  before  one  Thompson,  a  justice  of  the  peace,  in 
Hardin  county,  Ohio,  in  the  year  1850.  It  was  the  opinion 
of  the  trial  court  that  the  evidence  was  insufficient  to  sustain 
the  plaintiff's  claim,  and  the  bill  was  ordered  dismissed. 
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The  appeal  brings  to  our  review  issues  of  fact  only.  It 
is  unnecessary,  we  think,  to  extend  this  opinion  for  any 
minute  review  of  the  testimony.  The  plaintiff  is  the  son  of 
one  Isabel  Hays,  an  unmarried  woman,  and  was  bom  in 
Hardin  county,  Ohio,  in  the  year  1850.  This  action  was 
begun  in  1913,  some  sixty-three  years  after  the  plaintiff's 
birth,  when,  in  the  course  of  nature,  most  of  those  who  could 
have  spoken  with  some  intelligent  and  reliable  certainty  of 
the  circumstances  concerning  his  parentage  and  childhood 
have  passed  away,  and  the  testimony  of  the  few  who  remain 
is  of  necessity  clouded  by  the  haze  and  uncertainty  of  fading 
memory. 

Enough  is  developed,  perhaps,  to  ju9tify  the  conclusion 
that  among  the  friends  and  acquaintances  of  the  family  Samuel 
L.  Claypool  was  quite  generally  reputed  to  be  the  plaintiff's 

father.    That  this  sort  of  indirect  or  hearsay 

*'  ^lence?'^n-    evidence  is  admissible  upon  an  issue  of  this 

erai  repute.       nature  is  quite  well  established.    Van  Morn 

V.  Van  Horn,  107  Iowa,  247 ;  Alston  v,  Alston, 
114  Iowa,  29. 

But  it  is  nowhere  held  that  mere  repute  alone  is  sufficient 
to  establish  the  ultimate  fact  of  parentage,  and,  aside  from 
this  testimony,  plaintiff  presents  very  little  competent  proof 
of  the  truth  of  his  claim.  The  claim  of  an  adjudication,  upon 
which  much  stress  is  laid  in  pleading  and  in  argument,  must 
be  said  to  have  wholly  failed. 

It  may  be  conceded  that,  if  the  record  be  lost  or  not 
available  proof  of  the  proceedings,  trial  and  judgment  may 
be  made  by  parol,  but,  to  render  such  testimony  competent, 

it  must  be  shown  in  some  legitimate  manner 
lost  records:      that  there  was  a  proceeding  of  some  kind,  at 

'  parol  eTidence.  ^  " 

some  time,  before  some  court,  in  which  the 
question  of  the  relation  between  the  plaintiff  and  his  alleged 
father  was  a  matter  of  consideration,  if  not  of  adjudication. 
But  of  these  facts  there  is  in  this  record  not  a  particle  of 
testimony,  except  the  vaguest  kind  of  hearsay,  rumor,  and 
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gossip.  The  theory  is  that  a  proceeding  of  some  kind  was 
begun  before  a  justice  of  the  peace,  charging  Samuel  Clay- 
pool  with  being  the  father  of  this  illegitimate  child,  and,  as  a 
result  of  the  case,  CIa3rpool  paid  Isabel  Hays  a  sum  of  money, 
either  to  discharge  a  judgment  or  by  way  of  compromise.  But 
DO  person  testifies  to  any  such  fact  or  facts.  The  justice  of  the 
peace  is  dead.  His  docket  is  not  found  or  produced.  No  wit- 
ness ever  saw  such  a  docket  entry,  or  any  writ,  warrant,  or 
process  in  such  a  case.  No  witness  was  present  at  the  alleged 
hearing.  Indeed,  not  a  witness  lays  claim  to  personal  knowl- 
edge of  anything  transpiring  in  or  before  such  justice's  court, 
or  of  any  record  of  such  proceeding,  and  it  can  hardly  be 
argued  with  any  seriousness  that  an  issuable  fact  can  be 
established  by  such  evidence. 

The  evidence  of  recognition  of  plaintiff  by  Samuel  L. 
Claypool  is  scarcely  less  lacking  in  persuasive  force.    But  two 
witnesses  testify  to  anything  like  a  direct  admission  that  plain- 
tiff was  his  son,  while  two  others  testify  to 
reco^ition :       statements  from  which  such  admission  may  be 

ovidence. 

inferred.  The  two  witnesses  first  mentioned 
undertake  to  speak  of  transactions  and  conversations  occurring 
many  years  before  the  date  of  the  trial,  and  there  is  much 
in  their  testimony  as  a  whole  which  leads  the  impartial  reader 
to  distrust  the  entire  reliability  of  their  memories.  But,  even 
if  we  accept  the  stories  of  all  these  witnesses  as  literally  true, 
we  are  not  prepared  to  say  the  court  ought  to  have  held  the 
fact  of  general  and  notorious  recognition  sufSciently  estab- 
lished. We  have  held  that,  to  be  such,  the  recognition  need 
not  have  been  so  universal  or  so  general  and  public  as  to 
be  known  to  all.  It  need  not  be  proclaimed  from  the  house- 
tops,, but,  'Mf  in  his  intercourse  with  neighbors,  associates, 
and  friends  he  makes  no  attempt  to  conceal  the  relationship 
he  bears  to  the  child,  but  acknowledges  it  openly  whenever  any 
reference  to  the  subject  is  made,  and  this  recognition  is  so 
often  repeated  as  to  evidence  his  willingness  that  all  who  care 
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to  know  the  truth  may  understand  that  he  is  the  father  of 
the  child/'  it  is  suflScient.    Tout  v.  Woodin,  157  Iowa,  518. 

In  the  cited  case  there  were  some  twenty  distinct  acts 
and  statements  of  recognition,  with  many  circumstances  of  a 
corroborating  character,  and  we  sustained  the  decree  of  the 
trial  court  establishing  the  right  of  the  plaintiff  to  inherit. 
The  case  at  bar  falls  far  short  of  the  measure  of  the  rule 
quoted.  Samuel  L.  Claypool  lived  fifty-seven  years  after  the 
birth  of  plaintiff,  and,  if  it  be  true  that  in  his  familiar  inter- 
course with  his  neighbors,  associates,  and  friends  he  made  no 
attempt  to  conceal  his  alleged  relationship  with  plaintiff,  but 
repeated  the  recognition  so  frequently  to  different  people  as 
to  evince  a  willingness  that  all  who  cared  might  know  the 
truth  of  the  matter,  it  is  inconceivable  that  the  diligence 
which  we  may  assume  has  been  exercised  by  plaintiff  and  his 
counsel  in  searching  into  the  personal  history  of  the  alleged 
parent  for  this  long  period  of  more  than  half  a  century 
should  have  developed  but  four  persons  to  whom  any  such 
declarations  were  ever  made.  So  far  as  the  record  shows, 
this  alleged  father  and  son  never  visited  each  other,  nor  did 
any  letter  or  any  other  communication  or  token  of  remem- 
brance pass  between  them,  though  both  lived  to  be  old  men, 
and,  taking  all  the  circumstances  together,  we  are  of  the 
opinion  that  to  hold  that  a  '^ general  and  notorious"  recogni- 
tion has  been  established  as  required  by  Code,  section  3385, 
would  work  a  practical  elimination  of  those  words  from  the 
statute. 

There  is  no  occasion,  we  think,  for  a  more  protracted 
discussion  of  the  testimony.  If  the  conclusions  we  have 
announced  are  correct,  and  we  see  no  way  to  escape  them,  the 
plaintiff  must  be  held  to  have  failed  to  make  a  case.  He  has 
labored  under  a  serious  handicap  in  having  to  seek  his  evidence 
largely  from  sources  which  the  lapse  of  time  have  rendered 
unfruitful  and  uncertain,  and  his  showing,  even  when  aided 
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by  the  most  liberal  construction  of  the  rules  of  evidence,  is 
insufficient  to  justify  the  relief  demanded. 

The  decree  of  the  district  court  is  therefore  Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Preston^  JJ.,  concur. 


Polk  County,  Plaintiff  and  Appellant,  v.  Zeul  6.  Bob,  C.  S. 
Kingman,  and  I.  H.  Kingman,  Defendants  and  Appellees, 
and  Polk  County,  Plaintiff  and  Appellant,  v.  P.  A.  Cope, 
ET  AL.,  Appellees. 

Public  officers:  fees:  limitation  op  action.  An  action  upon  the 
official  bond  of  a  justice  of  the  peace  to  recover  fees  retained  by 
him  in  excess  of  the  lawful  amount  is  barred  after  three  years, 
under  the  statute  i  prescribing  a  three*year  limitation  upon  actions 
against  public  officers  of  that  character. 

Appeal  from  Polk  District  Court. — Hon.  Lawrence  Db  Grapp, 

Judge. 

Wednesday,  March  11,  1914. 

• 
Both  of  the  above-entitled  actions  involve  the  same  ques- 
tions. Both  cases  will  therefore  be  disposed  of  by  one  opinion. 
Each  is  ^  action  on  the  official  bond  of  a  justice  of  the  peace ; 
the  principal  defendants  being  Zell  G.  Roe  and  F.  A.  Cope, 
respectively.  In  each  case  there  was  a  demurrer  to  the  peti- 
tion; the  principal  ground  of  the  demurrer  being  that  the 
action  was  barred  by  the  statute  of  limitations.  The  demurrer 
in  each  case  was  sustained  upon  this  ground,  and  the  plaintiff 
has  appealed. — Affirmed. 

TKow4is  J.  Outhrie,  John  J.  Hallorcm,  and  W.  8.  Ayres, 
for  appellant. 

Parsons  dk  Mills,  for  appellees. 
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Evans,  J. — ^We  will  consider  the  cases  separately,  and  in 
the  order  in  which  they  appear  upon  our  docket.  The  first 
is  an  action  upon  the  official  bond  of  Zell  G.  Roe,  as  justice 
of  the  peace  for  Des  Moines  township  in  Polk  county.  His 
term  of  office  began  January  1,  1907,  and  ended  January  1, 
1909.  The  civil  fees  collected  by  him  during  those  two  years 
amounted  to  $1,278,  which  amount  has  at  all  times  been 
retained  by  him.  By  resolution  of  the  board  of  supervisors 
he  was  allowed  to  retain  the  sum  of  $500  per  year,  or  a  total 
of  $1,000.  This  was  the  maximum  allowance  permitted  by  the 
statute.  Section  4600-a,  Code  Supplement.  This  action  was 
brought  to  recover  the  balance  of  $278,  and  was  begun  on 
August  28,  1912.  Section  3447  of  the  Code  provides  that  an 
action  against  a  public  officer  growing  out  of  a  liability  in- 
curred by  the  doing  of  an  act  in  an  official  capacity,  or  by  the 
omission  of  an  official  duty,  including  the  nonpayment  of 
money  collected  upon  execution,  must  be  brought  within  three 
years  after  the  cause  of  action  accrues.  Appellant  concedes 
that  the  case  is  governed  by  this  provision  of  the  statute. 
There  is  no  room  for  difference  of  opinion  at  this  point. 
State  v,*Dy€r,  17  Iowa,  223;  State  v.  Henderson,  40  Iowa, 
242 ;  Keokuk  County  v.  Howard,  41  Iowa,  11 ;  Lower  v.  Mil- 
ler, 66  Iowa,  406. 

The  contention  of  the  appellant  is  that  the  cause  of 
action  against  the  defendant  did  not  accrue  until  July  3, 1912, 
because  the  board  of  supervisors  had  not  prior  to  such  date 
made  any  allowance  to  the  defendant  as  to  the  amount  of 
fees  which  might  be  retained  by  him.  The  contention  is  not 
sound. 

Under  section  1301  of  the  Code  it  was  the  duty  of  the 
defendant  as  justice  of  the  peace  to  make  report  under  oath 
to  the  board  of  supervisors  showing  the  amount  of  fees  col- 
lected by  him,  "together  with  vouchers  for  the  payment  of 
all  sums  collected  to  the  proper  officer."  Under  this  statute 
there  was  due  from  the  defendant  a  report  on  the  first  Mon- 
day of  January  of  the  year  1908,  and  likewise  on  the  first 
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Monday  of  January,  1909.  He  made  no  report  on  either  date, 
nor  at  any  time  during  such  years.  He  was  therefore  clearly 
guilty  of  a  violation  of  the  statute,  and  a  cause  of  action 
upon  his  official  bond  accrued  forthwith.  The  same  statute 
requires  that  vouchers  from  the  proper  officer  for  the  pay- 
ment of  the  sums  collected  should  be  filed  with  the  report. 
This  means  that  it  was  his  duty  to  have  paid  to  the  county 
treasurer  the  fees  thus  collected  prior  to  the  time  of  pre- 
senting the  report.  A  failure  of  the  board  of  supervisors  to 
make  an  allowance  of  the  amount  which  he  might  retain 
could  not  justify  any  withholding  on  his  part  of  the  fees 
collected  or  of  the  report  due.  In  the  absence  of  an  allow- 
ance by  the  board  of  supervisors,  the  justice  was  bound  to 
pay  over  all  the  fees  and  report  the  same  accordingly.  In 
this  case  the  maximum  amount  which  could  have  been  allowed 
him  was  $500  for  each  year  as  already  indicated.  On  any 
theory,  therefore,  he  was  in  default  for  the  balance.  Such 
balance  is  all  that  is  claimed  by  the  plaintiff.  The  statute 
of  limitations,  therefore,  had  fully  run  at  the  expiration  of 
three  years  after  the  first  Monday  in  January,  1909.  This 
was  the  ruling  of  the  trial  court,  and  its  order  in  that  respect 
is  afiirmed. 

II.  The  defendant  Cope  was  a  justice  of  the  peace  for 
the  same  township  and  for  the  same  period  of  time.  The 
civil  fees  collected  by  him  amounted  to  $1,610.75.  This  action 
is  brought  to  recover  the  balance  of  $610.75;  the  board  of 
supervisors  having  allowed  to  this  defendant,  also,  the  maxi- 
mum amount  of  $1,000.  In  all  other  respects  the  facts  are  like 
those  in  the  preceding  case.  What  we  have  said  therefore  in 
the  foregoing  paragraph  is  decisive  of  this  case  also. 

The  order  of  the  trial  court  in  each  case  will  therefore 
be  Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


Mar.  1914]  Ik  be  Estate  of  Bakeb.  305 


In  the  Matter  of  the  Estate  of  Charles  Baker,  deceased. 

On  Hearing  of  Objections  to  Final  Report  of.  Executors. 

I.  W.  Baker,  Beneficiary  and  Objector,  Appellant. 

Estates  of  decedents:     homestead:     occupancy    by    wiimw:     pay- 

1  MENT  OF  BENT.  Upoo  the  death  of  the  husband  the  wife  may  coii- 
tinue  to  occupy  the  homestead  until  it  is  otherwise  disposed  of 
by  law,  and  she  is  not  required  to  pay  rent  during  the  time  thus 
occupied  and  prior  to  an  election  to  take  a  distributive  share  in  the 
estate. 

Evidence:     tbansactions  with  a  decedent.     A  widow  claiming  that 

2  her  husband  assigned  a  lease  to  her  prior  to  his  death  covering 
part  of  his  property  is  competent  to  testify  to  the  genuineness  of 
his  signature  and  to  her  possession  of  the  instrument  before  his 
death.  Evidence  held  sufficient  to  show  an  assignment  of  the  lease 
in  question. 

Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 


Wednesday,  March  11,  1914. 

The  controversy  involved  in  this  case  arises  upon  excep- 
tions to  the  final  report  of  executors.  There  was  trial  to  the 
court  sitting  in  probate.  After  hearing,  the  exceptions  were 
overruled,  and  the  report  approved.  The  objector,  I.  W. 
Baker,  has  appealed. — Affirmed. 

Guy  8.  Calkins,  for  appellant. 

Henry  G.  Walker,  for  appellees,  executors. 

Evans,  J. — The  decedent,  Charles  Baker,  died  testate 
on  July  1,  1910,    This  will  was  admitted  to  probate  on  Sep- 
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tember  12,  1910.  The  decedent  left  surviving  him  his  widow, 
Minnie  H.,  and  four  sons  by  a  former  marriage.  In  pursu- 
ance of  their  nomination  in  the  will,  the  widow  and  the  son, 
B.  N.  Baker,  were  appointed  executors.  Twenty-two  months 
later  the  executors  filed  their  final  report.  The  objections  to 
this  report  were  made  by  one  of  the  sons,  I.  W.  Baker,  appel- 
lant herein.  The  report  of  the  executors  was  objected  to  in 
two  respects:  (1)  Because  the  executors  had  rendered  no 
account  for  the  rent  of  the  homestead  during  the  intervening 
period,  twenty-two  months;  (2)  because  the  executors  failed 
to  account  for  twelve  months  rent  on  certain  other  real  prop- 
erty. 

« 

It  is  undisputed  that  the  decedent  left  a  homestead  and 
two  other  pieces  of  realty  located  in  Iowa  City,  and  that  each 
of  such  pieces  of  realty,  including  the  homestead,  had  a  rental 
value  of  $30  per  month.  The  two  pieces  of  realty  other  than 
the  homestead  were  actually  rented  at  such  a  rate.  By  the 
terms  of  the  will  the  widow  became  entitled  to  the  household 
goods  and  library,  and  one-third  of  the  estate,  which  was 
to  include  the  homestead.  The  rest  of  the  estate  was  to  be 
"divided  into  four  equal  sums,"  etc.,  for  the  purpose  of 
division  among  the  sons.  The  widow  did  not  make  her  elec- 
tion to  take  under  the  will  until  the  filing  of  the  report  of 
the  executors,  when  such  election  was  made  in  due  form. 
For  the  intervening  twenty-two  months  she  had  occupied  the 
homestead. 

By  the  first  objection  above  referred  to,  it  is  sought  to 
charge  her  with  rent  for  the  use  of  such  homestead.  It  is 
argued  that,  inasmuch  as  she  took  a  third  of  the  estate,  she 
1    Estates  of  db-   should  be  charged  with  the  rental  value  of  the 

Bt^ad'^^ccu^^™^  *^^  homestead  while  it  was  occupied  by  her. 

ow°-^payment?'    The  trouble  with  this  argument  is  that  it 

wholly  ignores  the  statute  on  the  subject. 
Section  2985  provides  that  **upon  the  death  of  either  husband 
or  wife,  the  survivor  may  continue  to  possess  and  occupy  the 
whole  homestead  until  it  is  otherwise  disposed  of  according 


I 
i 

I 
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to  law,  but  the  setting  off  of  the  distributive  share  of  the 
husband  or  wife  in  the  real  estate  of  the  deceased  shall  be 
such  a  disposal  of  the  homestead  as  is  herein  contemplated." 
•  The  occupancy  of  the  homestead  by  the  widow  in  this  case 
was  in  strict  accord  with  this  statute.  It  was  in  accord  also 
with  our  previous  decisions.  Burdick  v.  Kent,  52  Iowa,  583 ; 
Mahaffy  v.  Mahaffy,  63  Iowa,  55 ;  Fehd  v.  City  of  Oskaloosa, 
139  Iowa,  621. 

In  the  Mahaffy  case,  supra,  it  was  said:  ''The  right  of 
the  wife  to  continue  in  possession  and  occupancy  of  the  home- 
stead, after  the  death  of  the  husband,  is  not  a  right  or  inter- 
est in  his  estate  which  she  takes  by  inheritance,  but  is  entirely 
distinct  from  the  interests  which  she  takes  by  virtue  of  that 
right.  It  is  a  mere  personal  right  to  occupy  and  possess  the 
premises,  but  is  unaccompanied  by  any  title  or  property  inter- 
est therein.  It  does  not  accrue  with  the  death  of  the  hus- 
band, nor  is  it  enlarged  or  otherwise  affected  by  that  event. 
She  had  the  right  to  the  same  extent  during  his  life  and  the 
statute  .  .  .  simply  continues  it  after  his  death."  It  is 
true  she  could  have  been  required  to  elect  at  an  earlier  date, 
but  such  a  requirement  was  not  made  by  any  of  the  parties 
in  interest.  We  hold  therefore  that  the  widow  is  not  charge- 
able'with  rent  for  the  occupancy  of  the  homestead  prior  to 
her  election. 

II.  As  to  the  other  items  specified  in  the  objections,  the 
contention  for  the  executors  was  and  is  that  shortly  Ijefore 
he  died,  the  decedent  caused  a  written  lease  for  one  year  to 
2   EviDBNCB  •         ^®  signed  by  himself  as  lessor  and  one  Bigler 
SfthTdSSe-       ^^  lessee  of  one  of  the  pieces  of  realty,  at  $30 
^*"*'  per  month,  and  that  he  thereupon  assigned  to 

his  wife,  in  writing,  said  lease  and  the  rent  to  accrue,  amount- 
ing to  $360.  For  such  reason,  no  account  was  made  in  the 
executors'  report  for  such  rent.  In  support  of  this  contention, 
the  widow  produced  the  lease,  with  a  purported  assignment 
duly  executed  on  the  back  thereof  by  the  decedent.  She  testi- 
fied, over  the  objections  of  the  objector,  that  she  was  ac- 
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quainted  with  her  husband 's  signature,  and  that  the  signature 
there  appearing  was  her  husband's  signature.  She  further 
testified  that  she  had  been  in  possession  of  such  lease  and  such 
assignment  from  a  time  prior  to  the  death  of  the  decedent. 
Some  other  matters  were  also  testified  to  by  her  in  the  same 
connection,  which  were  ruled  out  by  the  trial  court  as  being 
forbidden  by  the  provisions  of  section  4604  of  the  Code.  It  is 
now  urged  by  appellant  that  the  evidence  permitted  to  stand 
was  also  in  violation  of  such  section,  and  that,  in  any  event, 
it  was  insufficient  to  sustain  a  finding  of  the  signing  or  the 
delivery  of  the  assignment  in  question  by  the  decedent  to  his 
wife.  We  think  it  was  clearly  competent  for  the  widow  to 
testify  to  her  opinion  of  the  genuineness  of  the  signature  of 
her  deceased  husband  upon  a  showing  of  her  previous  familiar- 
ity therewith.  We  think  it  was  equally  competent  for  her 
to  testify  to  her  own  possession  of  the  instrument  before  the 
death  of  her  husband.  Whether  these  two  circumstances  were 
sufficient  to  sustain  a  finding  by  inference  that  the  same  was 
delivered  to  her  by  her  husband,  we  have  no  need  to  decide, 
because  of  the  cross-examination  of  the  witness,  which  was 
as  follows:  **Q.  Whose  handwriting  is  this  in,  Mrs.  Baker? 
A.  That  is  mine.  Q.  Whose  handwriting  is  this  on  the  back 
of  this  Exhibit  A— of  executor's  Exhibit  A  ?  A.  That  is  mine. 
Q.  You  say  this  was  in  the  morning  that  he  delivered  this  to 
you?  A.  Yes,  sir;  in  the  forenoon.  Q.  On  the  Tuesday 
preceding  his  death  on  Friday?  A.  Yes,  sir.  Q.  Handed  it 
to  you  with  his  own  hand?  A.  Yes,  sir.  Q.  Did  he  sign  this 
in  your  presence?  A.  He  did.  Q.  He  was  in  bed  at  that 
time?  A.  He  was.  Q.  Weak?  He  was  able  to  write  his 
name  sitting  up?  A.  Well,  he  did  it.  I  don't  know  how  else 
to  tell  you.  Q.  How  long  had  he  been  in  bed  directly  prior 
to  that  night?  A.  Over  night.  He  went  to  bed  about  10 
o'clock  the  night  before.  Q.  Did  you  hold  or  guide  the  pen 
as  he  signed?    A.  I  did  not." 

This  examination  went  beyond  the  examination  in  chief, 
and  fully  supplied  all  that  was  lacking  therein.     The  evi- 
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(ience  was  wholly  undisputed.  The  trial  court  properly  sus- 
tained the  report  of  the  executors  at  this  point  also,  and  its 
order  is  therefore — Affirmed, 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


R.  M.  Bbambr  and  H.  A.  Bauman,  v.  Charlbs  Stuber, 

Appellant. 

Broken:    action  vor  commission:     performance  of  contract.    An 

1  agent  perfoims  his  contract  to  procure  a  purchaser  of  land  when 
he  produces  a  buyer  ready,  able  and  willing  to  purchase  on  the 
terms  proposed,  or  which  are  acceptable  to  tiie  owner.  To  entitle 
him  to  his  commission  the  offer  need  not  be  made  directly  by  the 
purchaser  to  the  owner;  it  will  be  sufficient  if  made  under  such 
circumstances  that  the  seller  may  be  required  to  execute  a  binding 
contract  Thus  where  the  purchaser  was  within  calling  distance 
when  the  agent  communicated  to  the  owner  the  offer  of  the  pur- 
chaser, who  was  ready  and  willing  to  reduce  the  offer  to  writing 
if  desired,  the  contract  of  agency  was  sufficiently  performed  to  en- 
title the  agent  to  his  compensation. 

Same<    subsbquint  wbonoful  act  of  owner:    evidence.    Where  the 

2  agent  found  a  purchaser  ready,  able  and  willing  to  purchase  on 
the  terms  proposed  by  the  owner,  the  subsequent  act  of  the  owner 
in  convejring  the  property  to  ^nother  would  not  affect  his  right  to 
his  commission.  In  the  present  case  the  evidence'  is  held  insuffi- 
cient to  show  that  defendant  made  a  pretended  sale  to  another 
and  through  him  to  a  purchaser  procured  by  plaintiff,  for  the 
purpose  of  defeating  his  commission. 

Same:     evidence.     It  is  incumbent  upon  a  real  estate  broker  when 

3  suing  for  a  commission  to  show  that  the  purchaser  produced  by 
him  was  willing  to  enter  into  a  binding  contract  on  the  terms  pro- 
posed, and  the  testimony  of  the  proposed  purchaser  to  that  effect 
is  competent. 

Same:     evidence:     prejudice.    In  this  action  for  commissions  for  pro- 

4  curing  a  purchaser,  in  which  plaintiff  contended  that  defendant 
made  an  intermediate  sale  to  another  party  for  the  purpose  of 
defeating  his  right  to  commissions,  the  evidence  of  the  attorney 
who  prepared  the  contract  of  sale  that  in  securing  the  assent  of 
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the  purchaser  to  a  substitution  of  the  intermediate  purchaser  aB 
seller,  instead  of  the  owner,  he  explained  that  it  was  done  to  avoid 
the  payment  of  two  commissions,  was  inadmissible;  and  in  view 
of  the  fact  the  attorney  was  an  unbiased  witness  its  adnussion 
••      was  not  only  erroneous  but  extremely  prejudicial  as  well. 

Same.    In  an  action  for  commission  for  the  sale  of  land  it  is  competent 
5    to  show  why  the  sale  to  the  proposed  purchaser  was  not  consum- 
mated. 


Appeal  from   WapeUo  District  Court. — Hons.   Frank  W. 
EiOHELBERGER  and  FRANCIS  M.  HuNTER,  Judges, 

Wednesday,  March  11, 1914. 

Action  for  commission  alleged  to  have  been  earned  in 
finding  a  purchaser  for  land.  From  judgment  as  prayed,  the 
defendant  appeals. — Reversed. 

Tisdale  &  Heindel,  for  appellant. 

Jaques  &  Jaques,  for  appellees. 

Lapp,  C.  J. — The  farm  contained  two  hundred  and  forty 
acres,  and  lay  three  and  one-half  or  four  miles  from  Eddy- 
ville.  The  owner,  Charles  Stuber,  had  listed  it  for  sale  with 
several  agents,  among  whom  were  R.  O.  Beamer  and  Warner 
&  Hawkins.  Beamer  had  a  working  arrangement  with  H.  A. 
Bauman,  who  resided  at  Pella,  whereby  commissions  earned 
in  producing  purchasers  found  by  him  should  be  divided. 
Warner  &  Hawkins  had  a  similar  arrangement  with  James 
Jelsma,  of  Pella.  On  July  28,  1909,  Garrett  and  Henry  Van 
Zante,  at  the  instance  of  Bauman,  went  out  with  Beamer  to 
look  at  Stuber 's  farm  and  others.  Henry  Van  Boekel  had 
examined  the  farm  twice  under  like  auspices,  and,  with  bis 
wife,  looked  it  over  again  on  that  day.  Owing  to  his  relation- 
ship to  Van  Roekel  (the  latter 's  wife  being  an  aunt  of  Van 
Zante 's  wife),  Garrett  Van  Zante  refused  to  buy,  but  said  to 
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Beamer  that  he  would  purchase  the  farm  at  the  price  named 
if  Van  Boekel  did  not  take  it.  Thereupon,  according  to 
Beamer,  he  left  his  team  in  the  highway  with  the  Van  Zantes, 
and  went  over  into  a  hayfield  about  one  hundred  and  fifty  or 
two  hundred  yards  distant,  where  Stuber  was  at  work,  and  in- 
formed him  that  his  farm  was  sold,  that,  if  Van  Roekel  did 
not  take  it,  Van  Zante  would  purchase  it  at  the  price  listed, 
and  Stuber  assented  thereto.  Beamer 's  testimony,  save  as  to 
the  **  conversation  had  with  Stubef,'*  was  corroborated  by  that 
of  Oarrett  Van  Zante,  and  his  statement  that  Stuber  had  said 
he  had  given  Van  Roekel  a  few  days'  option  was  somewhat 
confirmed  by  Van  Boekel 's  testimony  that  such  an  option  had 
been  given  him.  On  the  other  hand,  Stuber  denied  hav- 
ing given  any  option  to  Van  Roekel,  or  having  stated  he 
had  done  so  to  Beamer,  and,  though  saying  that  before  he 
went  to  the  hayfield  Beamer  had  stated  that  Van  Zante  had 
a  notion  to  buy  the  farm  if  Van  Boekel  did  not,  and  his  brother 
liked  it,  denied  that  Beamer  had  come  over  from  the  highway 
to  talk  with  him  in  the  hayfield,  or  that  any'  conversation  of 
the  kind  related  by  Beamer  ever  took  place.  In  this,  he  was 
corroborated  by  the  testimony  of  a  neighbor  who  was  helping 
him  haul  hay.  The  jury,  notwithstanding  this  conflict,  might 
have  found  that  Stuber  had  granted  Van  Roekel  a  few  days' 
option,  and  that  Van  Zante  had  agreed  to  buy  the  land  if  Van 
Roekel  did  not,  that  Beamer  so  informed  Stuber,  and  the 
latter  assented  thereto.  If  so,  would  this  constitute  the  find- 
ing of  a  purchaser? 

This  duty  is  performed  when  the  agent  finds  and  intro- 
duces to  his  principal  a  person  who  is  ready,  able,  and  willing: 
to  buy  on  the  terms  proposed  by  or  acceptable  to  said  principal. 

2.  Clark  &  Skyles  on  Agency,  section  771.    In 

tion  for  com-     Speaking    on    this    subject,    in    Johnson    v. 

formance  of       Wrighf,    124    lowa,    61,    we    said:     '*The 

contract.  ^     '  .,     ,  , 

agency  was  to  find  a  purchaser  on  certain 
terms,  and,  in  order  to  earn  the  commission,  it  was  incumbent 
upon  plaintiff  to  furnish  a  person  ready,  able,  and  willing 
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to  buy  on  the  terms  fixed.  To  accomplish  this,  where  no  sale 
is  actually  made,  either  a  valid  obligation  to  buy  must  be 
procured  and  tendered  to  the  principal,  or  the  vendor  and 
proposed  purchaser  must  be  brought  together,  so  that  the 
vendor  may  secure  such  a  contract  if  he  wishes  to  do  so.  It 
is  not  enough  that  a  parol  offer  to  buy  be  made  to  the  agent. 
The  proposition  should  be  to  the  principal,  to  the  end  that  the 
statute  of  frauds  may  be  obviated  by  reducing  the  agreement 
to  writing.  '*  See  FVynn  v.  Jordal,  124  Iowa,  457 ;  McDermott 
V.  Mahoney,  139  Iowa,  292 ;  Nagl  v.  SmaU,  159  Iowa,  387. 

,This  does  not  necessarily  mean  that  the  offer  shall  be 
made  in  person  by  the  purchaser  to  the  seller,  but  that  it  shall 
be  made  in  such  circumstances  that  the  latter  may  then  exact 
the  execution  of  a  binding  contract  if  he  so  elects.  There  is 
no  reason  why  the  agent  of  the  seller  may  not  communicate  to 
him  an  offer  of  purchase,  and,  if  the  proposed  purchaser  is 
immediately  accessible  so  that  a  written  contract  then  and 
there  may  be  executed,  and  he  is  ready,  willing,  and  able  to 
consummate  the  deal,  this  is  enough.  The  agent  is  not  in  a 
situation  to  insist  tiiat  the  agreement  be  oral  or  in  writing. 
In  either  event,  if  entered  into,  and  the  proposed  purchaser  is 
ready,  able,  and  willing  to  perform,  the  agent  has  earned  his 
commission.  To  entitle  him  to  recover,  then,  the  ontis  is  not 
upon  the  agent  to  prove  that  the  proposed  purchaser  offered 
to  enter  into  a  written  agreement.  It  is  enough  if  he  show 
that  an  oral  proposition  was  accepted,  without  such  require- 
ment (HI  the  part  of  the  vendor.  Here  Van  Zante  was  within 
hailing  distance  when  Beamer  had  the  talk  with  defendant 
in  the  hayfield.  Had  the  latter  required  that  the  agreement 
be  reduced  to  writing,  Van  Zante  was  ready  and  willing  to 
have  done  so.  Though  the  agreement  of  sale  was  conditioned 
upon  Van  Roekel  taking  the  land  if  he  could  arrange  to  raise 
the  money,  this  was  necessarily  imposed  by  defendant's  con- 
duct in  granting  the  option ;  but,  as  such  an  oral  option  was 
not  enforceable,  and  the  sale  to  Van  Roekel  was  not  effected, 
and  he  did  signify  to  defendant  or  his  agent  that  he  would  buy, 
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the  agreement  with  Van  Zante  through  Beamer  cannot  be 
said  to  have  been  uncertain.  If,  then,  the  facts  were  as  con- 
tended by  plaintiffs,  a  purchaser  was  found  by  them,  and  the 
commission  earned.  But,  if  there  was  no  such  option,  Van 
Zante  could  not  have  insisted  upon  buying  on  the  condition, 
nor  was  defendant  bound  to  accept  him  as  a  purchaser  on  this 
condition,  unless  he  so  elected. 

II.  Another  issue  was  whether  a  pretended  sale  was  made 

by  defendant  to  Hankins,  and  through  him  to  Oarrett  and 

/  2    Same  •  subse-     ^*  ^'  ^^^  Zante,  for  the  purpose  of  defraud-. 

2??°*  ownef^"^   ing  plaintiffs  of  the  commission  earned  by 

evidence.  finding  a  purchaser  for  the  land.    To  explain 

this,  a  further  recital  of  the  evidence  is  necessary. 

On  the  day  after  Van  Zante  visited  the  farm  William 
Hankins  contracted  to  pay  $19,600  for  it,  the  list  price  having 
been  $20,400,  and  paid  $1,000  down.  Thereupon  Hankins 
telephoned  to  Jelsma,  as  both  testified,  that,  as  he  had  pur- 
chased the  farm,  it  was  withdrawn  from  the  market.  After 
some  parley,  it  was  finally  arranged  that,  as  Jelsma  had 
shown  it  several  times,  he  might  find  a  purchaser  at  the  list 
price.  Shortly  thereafter  Jelsma  negotiated  a  sale  at  that 
price  to  Van  Zante  and  his  brother.  Was  this  brought  about 
through  a  fraudulent  combination  to  deprive  plaintiffs  of  the 
commission  earned  ?  It  might  well  have  been  found  from  the 
evidence  that  Jelsma,  who  returned  to  Pella  on  the  same  train 
as  did  the  Van  Zantes  and  Van  Roekel  and  wife  in  the  evening 
of  the  day  they  looked  at  the  land,  ascertained  that  Van 
Zante  had  determined  to  make  the  purchase,  and  possibly  it 
might  have  been  inferred  that  Hankins  was  advised  of  this, 
and  that  the  latter  contracted  for  the  land  with  the  design 
of  reaping  a  profit,  rather  than  allow  the  commission  to  go 
to  plaintiffs;  but  there  was  no  evidence  justifying  the  con- 
clusion that  the  defendant,  Stuber,  was  connected  with  this 
scheme.  True,  Hankins  induced  him  to  sell  for  $400  less  than 
he  was  asking,  and  then  to  throw  off  a  like  amount  as  com- 
mission he  would  have  had  to  pay  if  sold  through  an  agent ; 
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but  this  alone  does  not  indicate  any  improper  motive.  The 
evidence  is  conclusive  that  no  agreement  to  share  the  differ- 
ence was  entered  into,  and,  when  a  contract  of  sale  to  the 
Van  Zantes  was  presented,  he  promptly  declined  to  sign,  for 
that  he  had  sold  to  HanMns,  and  the  contract  was  changed 
accordingly.  There  was  evidence  that  one  Fisk  had  offered 
defendant  $20,000  for  the  farm  some  time  before.  Of  course 
this  tended  to  show  that  defendant  was  taking  less  from 
Hankins  than  he  could  have  from  Fisk ;  but  the  land  had  been 
fin  the  market  for  some  time,  and  the  fact  that  the  price  was 
reduced  upon  the  certainty  of  a  completed  sale  is  not  suffi- 
cient to  justify  a  jury  in  finding  that  in  so  selling  the  owner 
acted  for  the  fraudulent  purpose  of  cheating  another  out  of  a 
commission.  Moreover,  it  could  not  well  have  had  that  effect 
for,  if  a  purchaser  had  been  found  in  Van  Zante,  any  subse- 
quent action  on  the  part  of  defendant  could  not  defeat  the 
claim  of  plaintifb  to  a  commission.  The  subsequent  sale  was 
negotiated  by  Jelsma,  not  by  these  plaintiffs,  and  there  was 
no  ground  for  submitting  to  the  jury  whether  plaintiffs  found 
•  H.  D.  and  Garrett  Van  Zante  as  purchasers  at  the  sale  effected 
by  Hankins.  Because  of  the  request  of  defendant  that  the 
issues  of  fraud,  and  whether  plaintiffs  had  found  the  pur- 
chasers from  Hankins,  be  si}bmitted  to  the  jury,  it  was  not 
reversible  error  to  have  done  so.  As  the  propriety  of  doing 
so  has  been  challenged  and  fully  argued,  we  have  thought, 
in  view  of  another  trial,  that  we  should  pass  on  the  questions. 

III.  Ckirrett  Van  Zante  was  permitted  to  testify  over 
objection  that,  when  saying  he  would  buy  the  land  if  Van 
Boekel  did  not,  he  was  willing  at  that  time  to  eqter  into  a 

written  contract  so  conditioned.  The  ruling 
^"  dencS.'  *^*  ^^  correct.     It  was  incumbent  upon  plain- 

tiffs to  show  that  the  purchaser  produced  was 
ready,  able,  and  willing  to  buy,  and,  to  do  this,  he  must  have 
been  ready  to  have  entered  into  a  binding  contract,  had  the 
seller  so  required.    The  ruling  was  correct. 

IV.  Van  der  Ploeg,  an  attorney,  prepared  the  contract. 
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'  and,  when  it  was  returned,  took  it  to  Van  Zante  in  order  to 
have  him  assent  to  the  change  in  substituting  Hankins  as 

seller,  instead  of  Stuber,  and  he  thereupon 
dence:  preju-     explained  that  they  had  changed  it  ''to  avoid 

dice.  *         •  1 

two  commissions  out  of  it,  so  the  other  fel- 
lows couldn't  go  in  for  the  commission."  This  was  testified 
to  over  objection,  and  the  motion  to  strike  out  was  overruled. 
How  Van  der  Ploeg  obtained  any  such  information  is  not 
disclosed.  Jelsma  and  Van  Zante  had  agreed  that  he  should 
draw  the  contract,  and,  aside  from  doing  that  work,  he  does 
not  appear  to  have  been  employed  by  either  party.  The  state- 
ment,  coming  as  it  did  from  an  attorney  at  law  who  had  pre- 
pared the  papers,  and  apparently  indifferent  as  between  the 
parties  attributing  motives  such  as  charged  by  plaintiffs,  and 
necessarily  casting  suspicion  on  the  good  faith  of  defendant 
in  refusing  to  sign  the  contract,  on  the  ground  that  he  had 
sold  the  land  to  Hankins,  was  extremely  prejudicial.  What 
the  statement  was  based  oa  does  not  appear,  though  the  nat- 
ural inference  would  be  that  it  rested  on  information  he  had 
reqeived  from  the  parties  thereto.  What  he  said  was  likely 
to  be  given  much  weight  by  the  jury,  and  the  ruling  must  be 
regarded  as  not  only  erroneous  but  prejudicial. 

V.  Several  other  errors  are  assigned ;  but,  as  these  per- 
tain to  the  issues  of  fraud,  and  whether  plaintiffs  found  pur- 
chasers for  the  land  from  Hankins,  they  require  no  considera- 
tion.    Evidence   was  admissible  tending  to 

5.  Sams.  ^ 

show  why  the  proposed  sale  to  Garrett  Van 
Zante,  if  any  there  was,  fell  through;  but  the  plaintiffs  must 
necessarily  rely  on  having  found  him  as  a  purchaser,  and 
this  was  true  even  though  enough  were  shown  to  have  justi- 
fied the  submission  of  the  issue  of  fraud  to  the  jury.  The 
judgment  is  reversed,  solely  because  of  the  error  in  admitting 
the  testimony  of  Van  der  Ploeg,  for  the  other  erroi^  assigned 
were  obviated  by  the  requests  of  appellant — Reversed. 

All  the  Justices  concur. 
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Minerva  Fountain,  Appellee,  v.  Citt  op  Dbs  Moinbss, 

Appellant. 

Municipal  corporations:    detectivs  streets :     neouoemce:     evidence. 

1  In  this  action  for  personal  injury  caused  by  an  alleged  defective 
street,  evidence  that  the  carriage  in  which  plaintiff  was  riding 
tipped  over  when  the  wheels  were  driven  into  a  ditch  in  the  mid- 
dle of  the  street,  was  sufficient  to  take  the  issue  of  negligence  on 
the  part  of  the  city  in  permitting  the  existence  of  the  ditch  to  tiie 
jury. 

Same:     contributory    neguoenge:      evidence.     The   mere   fact  that 

2  the  driver  of  a  carriage  knew  of  a  ditch  in  the  middle  of  the  street, 
into  which  he  drove  the  wheels  of  the  carriage  when  it  was  dark, 
causing  the  carriage  to  overturn  and  injure  plaintiff,  will  not  estab- 
lish contributory  negligence  as  a  matter  of  law.  The  question  of 
the  contributory  negligence  of  plaintiff's  husband  in  thus  driving 
into  the  ditch  was  properly  submitted  to  the  jury. 

Appeal  from  Polk  District  Court. — Hon.  James  P.  Hewitt, 

Judge. 

Saturday,  March  14,  1914. 

Action  for  damages  for  personal  injuries  received  in  an 
accident  upon  one  of  the  streets  of  the  defendant,  and  caused, 
as  alleged,  by  reason  of  an  obstruction  negligently  permitted 
by  the  defendant.  The  obstruction  consisted  of  a  ditch  and 
an  embankment.  There  was  a  verdict  for  the  plaintiff,  and 
a  judgment  entered  thereon.  The  defendant  appeals. — 
Affirmed, 

B.  0.  Brennan,  H.  W.  Byers,  and  Eskil  C.  Carlson,  for 
appellant. 

Clifford  V.  Cox  and  Bobt.  J.  Bannister,  for  appellee. 
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Evans,  J. — The  appellaut  presents  but  one  question  for 
our  consideration:  Was  the  evidence  sufficient  to  warrant 
submission  to  the  jury?  The  contention  of  appellant  is  that 
no  negligence  was  shown  on  the  part  of  the  defendant,  and 
that  contributory  negligence  was  conclusively  shown  as  against 
the  plaintiff  and  her  husband,  who  was  driving  the  vehicle 
from  which  the  plaintiff  was  thrown. 

The  accident  in  question  occurred  at  about  8  o'clock  on 
the  night  of  October  22, 1910.  It  occurred  upon  East  Twenty- 
second  street  near  the  north  line  of  intersection  of  such  street 

and  Des  Moines  street.    The  first  is  a  north 

1.   Municipal  co»-         _  ,  .     ,  _  _ 

roRATioNs :  de-   and  south  Street,  and  the  second  an  east  and 

Tcctlv6  streets  * 

neKifjfence:  evi-  west  Street.     Neither  street  was  paved;  but 

both  streets  were  in  use.  There  was  some 
grading  done  at  their  intersection.  There  was  some  grad- 
ing also  upon  other  parts  of  East  Twenty-second  street. 
Near  the  center  line  of  Twenty-second  street,  and  perhaps 
a  little  east  thereof  there  was  a  shallow  ditch  described  by 
the  witnesses  as  having  the  appearance  of  a  former  ''dead 
furrow.*'  The  south  end  of  this  ditch  was  a  few  feet 
south  of  the  north  line  of  the  intersection  of  the  two 
streets,  and  the  same  extended  north  along  Twenty-second 
street  for  a  short  distance.  It  was  four  or  five  inches  deep 
at  its  south  end,  and  grew  slightly  deeper  as  it  extended  north, 
reaching  a  depth  of  six  inches.  It  was  about  two  and  one- 
half  feet  wide.  On  the  west  side  of  it,  however,  at  one  place, 
there  was  an  embankment  thrown  up  so  that  the  difference 
of  elevation  between  the  top  of  the  embankment  and  the  bot- 
tom of  the  ditch  was  two  feet  or  more.  The  travel  over  the 
street  passed  on  either  side  of  the  ditch.  On  the  night  in 
question  the  plaintiff  was  riding,  in  company  with  her  hus- 
band and  her  two  children,  in  a  two-seated  surrey.  The  hus- 
band was  driving.  The  plaintiff  was  riding  upon  the  back 
seat,  with  a  sleeping  child  upon  her  lap.  They  were  returning 
home  from  ''down  town,"  and  going  north  and  east.  The 
night  was  dark.     There  were  no  lights  in  the  vicinity.     As 
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they  turned  north,  the  husband  failed  to  avoid  the  ditch.  He 
drove  unintentionally  so  that  the  right  wheels  of  the  surrey 
came  into  the  ditch  and  the  left  wheels  upon  the  embankment. 
This  resulted  in  the  tipping  over  of  the  surrey,  and  the  throw- 
ing of  the  occupants  to  the  ground,  whereby  the  plaintiff  was 
injured.  The  husband  had  been  familiar  with  this  street  and 
the  ditch  thereon  for  more  than  four  years,  and  had  driven 
thereon  almost  daily  with  the  same  horse.  Mrs.  Fountain  had 
also  passed  over  the  street  many  times  in  company  with  her 
husband,  but  had  never  observed  the  existence  of  the  ditch. 
The  foregoing  is  a  sufficient  statement  to  justify  the  sub- 
mission of  the  question  of  the  defendant's  negligence.  This 
feature  of  the  case  is  not  dwelt  upon  in  the  appellant's  argu- 
ment. It  is  sufficient  to  say  that  the  question  of  defendant's 
negligence  was  clearly  a  jury  question. 

The  principal  emphasis  of  appellant's  argument  is  de- 
voted to  the  claim  of  contributory  negligence  on  the  part  of 
the  plaintiff  and  on  the  part  of  her  husband.  Appellant's 
brief  sets  out  the  following  testimony  of  the  plaintiff  in  sup- 
port of  its  contention : 


Mr.  Fountcdn  was  driving ;  I  was  sitting  in  the  back  seat, 
and  Blanche  was  with  me ;  Orville  was  in  the  front  seat  with 
Mr.  Fountain.    We  were  in  a  two-seated  surrey,  with  no  top ; 

2    Same  •  contrib-   ^^^^  ^^^  ^^  ^g^t  burning  at  Twcnty-Sccond 
atory  'negii-        and  Des  Moines  streets,  and  there  was  no  light 

'  at  Twenty-Second  and  Lyon,  the  next  street 
north.  If  there  was  any  moonlight  there  wasn't  enough  to 
make  it  light.  If  I  can  remember  rightly  it  seems  to  me 
just  as  we  got  home  the  moon  came  up  in  sight.  It  was  dark 
as  we  drove  across  Grand  avenue  just  before  we  upset.  We 
turned  on  Twenty-Second  street  and  went  down  a  little  west 
and  got  into  the  ditch  and  tipped  the  buggy  over,  and  we  all 
fell  out,  spilt  the  groceries  and  everything  out  we  had  in  the 
buggy.  I  fell  out  the  right  side ;  that  was  the  east  side.  When 
we  were  riding  just  before  the  accident  I  was  sitting  on  the  left- 
hand  side ;  Blanche  was  on  the  right ;  I  had  my  limbs  crossed 
to  raise  her  head ;  she  was  asleep.    I  had  my  limbs  crossed  to 
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raise  her  head  up  a  little,  so  her  head  would  not  be  lower 
than  her  body.    Her  head  was  resting  on  my  lap. 

Cross-examination : 

I  don't  remember  whether  we  were  down  town  the  Satur- 
day night  before  the  accident  or  not ;  if  it  was  a  nice  evening 
I  expect  we  were ;  we  most  always  came  down  Saturday  after- 
noon or  evening.  I  don't>remember  about  that  evening;  but 
it  was  our  habit  to  come  Wwn  every  Saturday  evening  when 
the  weather  was  nice.  I  think  October  that  year  was  nice 
nearly  all  month;  I  don't  think,  however,  we  Were  down  the 
same  week;  I  did  not  go  down  town  very  often  during  the 
week.  I  d(m't  know  just  how  many  times  we  had  passed  this 
place  in  the  two  years  we  had  this  horse ;  it  was  probably  three 
or  four  times  a  month;  I  expect  that  many  times,  anyway. 
When  we  came  to  town  I  came  with  my  husband  in  the  surrey 
and  the  same  horse,  and  nearly  always  this  same  route.  We 
would  go  from  our  house  west  on  Maple  street  to  Twenty- 
Second,  and  then  would  turn  south  until  we  were  at  the  turn 
at  Des  Moines  street,  and  then,  instead  of  turning  into  Des 
Moines  street,  we  would  go  diagonally  across  an  open  half 
block,  and  then  on  Twenty-First  street  and  down  Orand 
avenue  into  town.  In  the  summertime,  in  nice  weather,  we 
went  down  town  every  Saturday  evening.  There  were  no 
lights  there  any  of  the  nights  that  we  drove  by,  either  on  the 
comer  nor  on  Twenty-Second  street.  The  only  lights  were 
the  lights  from  the  windows  of  the  houses  from  along  the 
way  in  this  neighborhood.  About  five  months  after  I  was 
injured  is  the  first  time  I  ever  noticed  this  ditch  in  Twenty- 
Second  street.  It  was  about  the  last  of  March,  1911.  I  paid 
very  little  attention  to  the  street  or  anything  about  the  street 
or  the  character  of  the  ground  over  which  we  were  driving 
when  we  took  these  trips  to  town.  I  relied  upon  my  husband 
to  look  after  the  road  and  see  where  he  was  going.  On  the 
night  of  the  injury  it  was  some  time  between  5 :30  and  6 :00 
o'clock,  I  think,  when  we  drove  to  town.  I  don't  remember 
how  fast  we  drove  that  night;  I  don't  think  we  were  driving 
very  fast  along  Twenty-First  street,  because  it  was  dark.  It 
did  not  seem  to  me  we  were  going  fast;  we  were  not  in  any 
particular  hurry  at  all.  There  was  nothing  albout  the  weather 
that  was  alarming,  or  to  hurry  us  in  any  way;  there  was 
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nothing  along  the  road  that  created  any  disturbance.  The 
horse  was  perfectly  gentle.  He  had  never  shown  any  dispo- 
sition to  run  away  or  shy  or  run  or  kick  or  get  scared  at  any- 
thing at  all.  There  was  nothing  that  I  know  of  to  prevent 
Mr.  Fountain  from  having  complete  control  of  the  horse.  I 
cannot  think  of  anything  to  affect  either  his  judgment  or 
power  to  guide  the  horse.  There  was  nothing  to  distract  his 
attention,  or  interfere  with  him  in  any  way ;  I  remember  that 
quite  distinctly.  I  relied  entirely  upon  him  to  exercise  the 
necessary  care  in  driving  the  horio*  and  looking  out  for  bad 
places  in  the  road ;  I  thought  that  was  a  pretty  smooth  street 
along  there,  because  I  never  noticed  that  ditch  there  and  that 
diagonal  street,  and  there  was  nothing  there.  I  never  noticed 
anything  between  our  home  and  town  that  was  not  all  right. 
I  never  paid  any  attention  to  the  driving;  I  could  have  seen 
the  ditch  in  the  daytime,  if  it  was  light,  if  I  had  looked.  If 
I  had  paid  any  attention  to  where  we  were  going  that  even- 
ing when  we  were  coming  in,  I  would  have  seen  all  about  this 
ditch.  I  may  have  seen  there  were  no  lights  and  no  place  for 
lights  anywhere  around  there.  I  never  paid  any  attention  as 
to  whether  there  were  any  lights  there  or  not.  The  first  time 
I  saw  the  ditch  was  in  March  after  the  accident.  Mr.  Fountain 
wanted  me  to  see  that  ditch,  so  we  stopped  on  Grand  avenue 
right  in  the  middle  of  Twenty-Second  street,  where  we  could 
look  right  straight  down  the  middle  of  the  street,  and  it  was 
right  in  front  of  us.  It  seemed  to  be  right  in  the  center.  The 
ditch  was  perfectly  plain,  so,  if  any  one  was  driving  and  notic- 
ing and  paying  any  attention,  they  could  see  it.  I  never  looked 
at  the  streets ;  I  never  did  the  driving,  and  I  never  wanted  to. 
I  relied  absolutely  on  my  husband.  It  was  in  the  daytime, 
and  I  could  see  it  plainly  for  at  least  a  block  or  so  by  looking 
up  Twenty-Second  street.  There  was  no  obstruction  of  any 
kind  that  prevented  anybody  from  seeing  it  that  looked.  The 
first  time  I  realized  that  we  were  at  the  road  was  when  we 
got  into  that  rough  place  we  started  to  go  over ;  it  seems  the 
wheels  went  up  on  that  dirt  that  was  thrown  up,  and  the  front 
wheel  got  down  in  the  ditch,  and  we  started  to  go  over  before 
I  noticed  we  was  out  of  the  track.  We  tipped  pretty  soon 
after  we  hit  the  ditch.  Of  course  we  could  not  tell  until  the 
other  wheel  got  into  the  ditch,  the  back  wheel  got  in.  I  noticed 
it  as  soon  as  the  front  wheel  got  off;  we  did  not  tip  over  until 
the  back  wheel  got  in;  I  did  not  see  it;  I  just  felt  the  rig 
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go  over.  I  felt  something  wrong  the  minute  the  first  wheel 
got  into  the  ditch.  I  don't  remember  passing  over  anything 
rough  until  the  wheel  dropped  down. 

We  are  not  prepared  to  say  that  the  foregoing  discloses 
any  evidence  of  contributory  negligence.  It  is  enough  to  say 
that  it  does  not  show  contributory  negligence  as  a  matter  of 
law.  The  question  was  submitted  to  the  jury,  and  no  com- 
plaint is  made  as  to  the  form  of  the  instruction. 

Much  stress  is  laid  upon  the  alleged  negligence  of  the 
husband.  It  is  urged  that  he  knew  the  condition  of  the  street, 
and  knew  the  danger  presented  thereby.  It  has  been  held 
repeatedly  by  this  court  that  mere  knowledge  of  the  defective 
condition  of  the  street  would  not  charge  the  husband  with 
negligence  as  a  matter  of  law.  It  still  remained  a  question 
for  the  jury  whether  as  a  reasonably  prudent  man  he  believed 
he  could  pass  the  defective  place  in  safety.  Neeley  v.  Maple- 
ion,  139  Iowa,  582;  Cook  v.  Hedrick,  135  Iowa,  23;  Robertson 
V.  Waukon,  155  Iowa,  260;  Jackson  v.  Grinnell,  144  Iowa, 
232;  Hollmgsworth  v.  Ft.  Dodge,  125  Iowa,  627;  Harvey  v. 
Clarinda,  111  Iowa,  528;  Graham  v.  Oxford,  105  Iowa,  705; 
Crandall  v,  Dubuque,  136  Iowa,  663.  The  evidence  in  the  case 
clearly  brings  it  within  the  rule  announced  in  the  above- 
cited  cases. 

It  is  argued  by  appellee  that,  even  if  the  husband  were 
negligent,  such  negligence  could  not  be  imputed  to  the  plain- 
tiff. This  question  does  not  arise  upon  this  record,  because 
the  trial  court  submitted  the  case  to  the  jury  upon  the  theory 
that  the  negligence  of  the  husband  might  be  imputed  to  the 
plaintiff.  Whether  right  or  wrong,  this  instruction  furnishes 
no  ground  of  complaint  to  the  appellant,  and  no  complaint  is 
urged  at  this  point.  On  the  general  question  of  imputed  negli- 
gence, see  Nesbit  v.  Oarner,  75  Iowa,  315 ;  Larkin  v.  Railway 
Co.,  85  Iowa,  504 ;  Bailey  v.  CenterviUe,  115  Iowa,  271 ;  Mc- 
Bride  v.  Des  Moines  City  Ry.  Co.,  134  Iowa,  398.    We  are 
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clear  in  our  opinion  that  the  evidence  was  such  as  to  require 
submission  to  the  jury. 

The  judgment  below  is  therefore — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Peeston,  JJ.,  concur. 


%roHN  McAllister,  Appellant,  v.  Edward  V.  Campbell, 

Appellee. 

Intoxicating  liquors:  sale  by  druggist:  bequests:  attestation. 
The  statute  requires  that  a  registered  pharmacist  before  selling 
or  delivering  any  intoxicating  liquors  shall  take  a  written  request 
therefor,  which  shall.be  attested  by  him;  and  omission  to  attest 
such  request  will  render  the  sale  illegal  and  the  business  may  be 
enjoined  as  a  nuisance,  regardless  of  the  question  of  good  faith. 

Appeal  from  Lirni  District  Court. — Hon.  Mild  P.  Smith, 

Judge. 

Saturday,  March  14, 1914. 

Suit  in  equity  to  enjoin  a  liquor  nuisance.  There  was  a 
decree  dismissing  the  petition,  and  the  plaintiff  appeals. — 
Reversed. 

M.  S.  Odle,  for  appellant. 

Heald  dk  Lockwood,  for  appellee. 

Evans,  J. — The  defendant  was  a  pharmacist  and  permit 
holder,  and  engaged  in  operating  a  drug  store  at  Center  Point, 
Linn  county,  Iowa.  The  contention  of  plaintiff  is  that  the 
defendant  was  guilty  of  violating  the  provisions  of  section 
2394  of  the  Code,  which  is  as  follows : 

Before  selling  or  delivering  any  intoxicating  liquors  to 
any  person,  a  request  must  be  signed  by  the  applicant,  in  bis 
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true  name,  truly  dated,  stating  the  applicant  is  not  a  minor, 
his  residence,  for  whom  and  whose  use  the  liquor  is  required, 
and  his  true  name  and  residence,  and,  where  numbered,  by 
street  and  number  if  in  a  city,  the  amount  and  kind  required, 
the  actual  purpose  for  which  the  request  is  made,  and  for 
what  use  desired,  and  that  neither  the  applicant  nor  the  per- 
son for  whose  use  requested  habitually  uses  intoxicating 
liquors  as  a  beverage,  and  attested  by  the  permit  holder  who 
receives  and  fills  the  request.  The  request  shall  be  refused 
unless  the  permit  holder  has  reason  to  believe  the  statement 
to  be  true,  and  in  no  case  granted  unless  the  permit  holder 
filling  it  personally  knows  the  person  applying  is  not  a  minor, 
intoxicated,  nor  in  the  habit  of  using  intoxicating  liquors  as  a 
beverage;  or,  if  the  applicant  is  not  so  personaUy  known, 
before  filling  the  order  or  delivering  the  liquor,  he  shall  re- 
quire identification,  and  the  statement  in  writing  of  a  reliable 
and  trustworthy  person,  of  good  character  and  habits,  known 
personally  to  him,  that  the  applicant  is  not  a  minor,  nor  in 
the  habit  of  using  intoxicating  liquors  as  a  beverage,  and  is 
worthy  of  credit  as  to  the  truthfulness  of  the  statements  in  the 
application ;  and  this  statement  so  made  shall  be  signed  by  the 
witness  in  his  own  name,  stating  his  residence  correctly. 

The  alleged  violation  of  the  statute  by  the  defendant  con- 
sists largely  of  defects  of  form  in  the  requests  by  purchaser. 
Seven  of  these  requests  were  introduced  in  the  record  known 
as  Exhibits  1,  2,  3,  4,  6,  7,  8.  Defects  are  pointed  out  in  each 
of  the  foregoing  exhibits.  Some  of  these  defects  are  slight 
and  formal,  and  the  objections  based  thereon  are  exceedingly 
technical.*  As  to  some  of  these  we  would  be  slow  to  hold  that 
they  violate  express  requirements  of  the  statute,  although  the 
attempted  compliance  has  resulted  in  an  awkward  and  imper- 
fect form.  One  defect,  however,  is  pointed  out  in  Exhibits 
2  and  8  which  seems  to  be  quite  decisive,  and  we  will  confine 
our  attention  thereto. 

These  applications  (Exhibits  2  and  8)  were  not  '^ attested 
by  the  permit  holder.'*  Such  attesting  is  an  express  require- 
ment of  section  2394.  It  was  wholly  omitted.  It  is  true  that 
there  was  no  bad  faith  apparent  in  the  omission.    The  defend- 
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ant  confessedly  made  all  sales  of  intoxicating  liquors  in  per- 
son, and  made  none  through  any  clerk.  The  application  was 
regularly  returned  to  the  auditor  as  a  sale  by  the  defendant, 
and  was  presented  to  the  auditor  for  his  attestation.  But  the 
violation  of  the  statute  cannot  be  made  to  turn  upon  a  ques- 
tion of  good  faith.  An  active  duty  is  required  of  the  permit 
holder  in  each  case,  and  it  must  be  performed  in  fact  before  he 
can  lawfidly  make  the  sale.  To  hold  otherwise  would  be  to 
destroy  the  practical  working  of  the  statute. 

Section  2397  requires  that  the  returns  of  the  permit  holder 
to  the  county  auditor  shall  be  made  under  oath,  and  that  such 
oath  shall  state  that  the  applications  presented  were  ''attested 
at  the  da^  shown  hereon.'*  The  oath  of  the  defendant,  there- 
fore, in  the  present  instance  was  necessarily  false.  We  see 
no  escape,  therefore,  from  the  conclusion  that  there  was  a 
failure  at  this  point  to  meet  the  express  requirement  of  the 
statute. 

On  this  ground  the  judgment  entered  below  must  be 
reversed,  and  it  is  so  ordered. — Reversed, 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


John  E.  Waterhousb,  Appellee,  v.  City  op  Waterloo, 

Appellant. 

Municipal  corporations:  defective  streets:  personal  injttry: 
PBOXiMATE  CAUSE.  Plaintiff  was  injured  by  being  thrown  from  Ms 
motorcycle  upon  striking  some  obstruction  in  the  street  pavement, 
and  the  evidence  is  held  sufficient  to  require  submission  of  the 
question  of  proximate  cause,  and  to  sustain  a  finding  that  a  pipe 
protruding  from  the  pavement  was  the  proximate  cause  of  plaintiff's 
injury. 

Appeal  from  Black  Hawk  District  Court, — Hon.  Charles  B. 

Ransier,  Judge. 
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Saturday,  March  14,  1914. 

Action  for  personal  injuries  resulting  from  alleged  de- 
fects in  one  of  the  streets  of  the  defendant  city.  There  was 
a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appeals. — Affirmed, 

• 
James  I.  Kenyan  and  Williams  &  Clark,  for  appellant. 

Loren  N.  Bisk  and  Edwards  &  Longley,  for  appellee. 

Evans,  J. — The  only  question  presented  for  our  considera- 
tion is  whether  there  was  sufficient  evidence  as  to  the  proxi- 
mate cause  of  the  injury  to  sustain  the  verdict.  The  accident 
happened  on  the  intersection  of  Lane  street  and  Independence 
avenue.  Independence  avenue,  including  the  intersection,  was 
paved.  The  plaintiff  approached  the  intersection  along  Lane 
street  from  the  north,  riding  upon  a  motorcycle.  Lane  street 
was  not  paved,  but  was  covered  with  sand,  which  retarded 
the  progress  of  the  motorcycle.  The  plaintiff  came  upon  the 
pavement  while  moving  slowly  upon  his  motorcycle,  and 
started  west  along  Independence  avenue,  when  he  struck  some  * 
obstruction  which  stopped  his  wheel  and  threw  him  forward 
upon  the  i)avement.  There  was  at  that  place  a  pipe  which 
protruded  through  the  pavement  two  and  a  half  inches  above 
the  surface.  It  was  the  only  obstruction  discoverable.  When 
the  motorcycle  was  picked  up  after  the  accident,  its  front 
wheel  was  close  to  such  pipe. 

The  action  is  predicated  upon  the  theory  that  such  pro- 
truding pipe  was  the  obstruction  which  caused  the  accident. 
The  one  contention  of  appellant  is  that  the  proof  at  this  point 
is. insufficient  to  submit  to  the  jury.  The  plaintiff  testified  as 
follows:  '*As  soon  as  I  got  on  the  asphalt  pavement,  I  went 
to  turn  and  go  up  Independence  avenue,  and  as  I  turned 
something  caught  in  the  wheel  and  threw  me.  After  I  was 
thrown,  made  an  examination,  and  there  was  nothing  in  the 
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street  which  could  have  thrown  me  oflf  except  the  pipe  in  the 
street."  On  cross-examination,  he  also  said:  ''I  did  not 
know  I  had  hit  the  pipe  until  I  got  up  and  looked  around." 
On  cross-examination  he  testified:  *'I  cannot  say  whether  I 
struck  the  pipe  squarely.  I  did  not  know  I  hit  it  until  I  got 
up.  I  did  not  know  whether  I  hit  the  pipe  at  all  until  I  got 
up  and  looked  around.  All  I  know  is  I  struck  something  and 
was  thrown  from  the  motorcycle  t6  the  pavement." 

It  IS  undisputed  that  the  front  wheel  of  the  motorcycle 
was  close  to  the  pipe  in  question  when  first  picked  up.  Ap- 
pellant argues  that  this  is  proof  conclusive  that  the  pipe 
could  not  have  been  the  cause  of  the  accident,  because  the 
momentum  of  the  motorcycle  must  have  carried  it  some  dis- 
tance beyond  the  pipe  after  the  collision.  But  the  defend- 
ant's own  witness,  Gilly,  testified  that  the  machine  did  not 
advance  any  after  the  plaintiff  was  thrown. 

The  evidence  was  abundant  to  justify  a  finding  by  the 
jury  that  plaintiff  was  thrown  by  reason  of  some  obstruction 
in  the  way  of  the  wheel.  It  is  undisputed  that  there  was  no 
other  obstruction,  than  the  one  mentioned,  nor  is  there  any 
other  reasonable  explanation  of  the  accident  than  that  upon 
which  the  action  is  predicated.  We  think  the  question  was 
clearly  one  for  the  jury. 

Appellant  relies  upon  Tobin  v,  Waterloo,  131  Iowa,  79, 
and  contends  that  the  holding  in  that  case  is  decisive  of  this. 
But  we  think  otherwise.  No  other  question  is  presented  for 
our  consideration. 

The  judgment  below  must  therefore  be — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 
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W.  E.  Bain,  Assignee  of  Geo.  A.  Netoott,  Appellee,  v. 

A.  J.  Bruce,  Appellant. 

Building  contracts:  eni^rcbment:  sbtoff.  Plaintiif 's  assignor  for 
the  benefit  of  creditors,  a  subcontractor,  purchased  material  from 
a  manufacturer,  which  was  used  in  the  construction  of  a  school 
building  before  the  same  was  paid  for.  The  manufacturer  did 
not  comply  with  Code  Section  3102,  but  the  school  district  paid  the 
manufacturer  and  withheld  the  amount  from  the  principal  contractor. 
Held,  that  as  the  material-man  failed  to  establish  his  claim  against 
the  district  he  had  no  preference  as  a  creditor  of  the  subcontractor, 
and  the  school  district  could  not  create  a  preference  by  unauthorized 
payment,  and  therefore  the  principal  contractor  could  not  oif set  such 
sum  against  plaintiff  who  completed  the  contract  of  his  assignor. 

Appeal  from  Delaware  District  Court. — Hon.  Fbankun  C. 

Platt,  Judge. 

Saturday,  March  14,  1914. 

Action  at  law  to  recover  the  contract  price  of  certain 
labor  and  material.  The  case  was  tried  to  the  court  without 
a  jury,  and  a  judgment  rendered  for  the  plaintiff.  The  de- 
fendant appeals. — Affirmed. 

Cook  &  BaUuff  and  Arnold  dk  Arnold,  for  appellant. 

ChappeU  dk  Todd,  for  appellee. 

Evans,  J. — The  plaintiff  is  the  assignee  of  Qeo.  A.  Netcott 
under  a  general  assignment  for  the  benefit  of  creditors,  exe- 
cuted October  3,  1911.  This  action  arises  out  of  a  contract 
made  by  Netcott  prior  to  the  general  assignment.  On  May  11, 
1911,  the  defendant  Bruce  entered  into  a  contract  with  the 
independent  school  district  of  Qibson  for  the  construction  of 
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a  Bchool  building.  On  June  20,  1911,  Bmce  entered  into  a 
contract  with  Netcott  whereby  Netcott  agreed  to  furnish  cer- 
tain material  and  labor,  including  the  brickwork,  on  said 
building  for  the  sum  of  $3,850.  At  the  time  of  his  general 
assignment  for  the  benefit  of  his  creditors,  Netcott  had  not 
fuUy  completed  his  contract  with  Bruce.  Thereupon  the  as- 
signee, plaintiff  herein,  completed  such  contract  and  now  de- 
mands the  balance  of  the  contract  price.  The  only  defense 
urged  is  based  upon  the  following  facts:  Netcott  had  pur- 
chased brick  from  the  Blackhawk  Manufacturing  Company  to 
the  amount  of  $589,  and  the  same  had  all  been  laid  in  the 
building  prior  to  the  assignment.  Pa3aneDt  for  the  same  had 
not  been  made.  On  October  7, 1911,  the  Blackhawk  Company 
filed  with  the  independent  district  an  itemized  and  sworn 
statement  of  its  demand.  The  independent  school  district  paid 
the  same.  It  therefore  withholds  a  like  amount  in  its  settle- 
ment with  Bruce,  the  principal  contractor;  and  Bruce  seeks 
to  withhold  the  same  amount  from  Netcott  and  his  assignee. 
The  last  item  of  the  account  of  the  Blackhawk  C(»npany 
was  furnished  on  July  28, 1911.  There  was  therefore  no  com- 
pliance by  the  Blackhawk  Company  with  the  provisions  of 
section  3102,  whereby  the  independent  district  could  have 
been  rendered  liable  for  the  amount  of  the  account.  It  is  con- 
ceded for  the  appellant  that  the  Blackhawk  Company  failed 
to  acquire  any  lien  or  establish  any  claim  against  the  inde- 
pendent district.  He  contends,  however,  that,  inasmuch  as 
the  independent  district  actually  paid  the  account  to  the  Black- 
hawk Company,  such  payment  operated  to  the  benefit  of  Net- 
cott in  the  pa)rment  of  his  debt,  and  that  he  is  therefore  bound 
by  it,  and  that  the  rights  of  the  assignee  arise  no  higher  than 
those  of  Netcott.  The  reasoning  does  not  appeal  to  us.  Sec- 
tion 3102  of  the  Code  provides  the  manner  whereby  material 
and  labor  men  may  become  preferred  creditors,  and  whereby 
they  may  render  the  public  corporation  liable  for  their  account 
to  the  extent  of  th^^inoney  then  remaining  in  its  hands.  If 
the  Blackhawk  Company  had  complied  with  the  provisions  of 


Mar.  1914]         Matthews  v.  Telegraph  Co.  329 

such'  section,  a  very  different  question  would  be  presented. 
It  did  not  do  so.  It  was  therefore  not  entitled  to  preference 
as  a  creditor  of  Netcott.  There  was  nothing  in  the  contract 
between  the  independent  district  and  Bruce,  nor  in  the  con- 
tract between  Bruce  and  Netcott,  which  entitled  the  independ- 
ent district  to  pay  any  creditor  of  Bruce  or  Netcott  except 
under  the  provisions  of  section  3102.  The  independent  dis- 
trict could  not  work  a  preference  for  the  Blackhawk  Company 
as  a  creditor  of  Netcott  by  arbitrarily  paying  its  account  with- 
out any  liability  or  authority  so  to  do. 

We  think,  therefore,  that  the  facts  relied  on,  as  here  set 
forth,  do  not  constitute  a  defense  to  plaintiff's  action.  The 
trial  court  so  held,  and  its  judgment  is — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


Mrs.  J.  L.  Matthews,  Appellee,  v.  Western  Union  Tele- 
graph Company,  Appellant. 

New  trial:  grounds:  withdrawal  of  cause  or  action.  Plaintiff 
sued  in  two  counts,  each  based  on  delay  in  delivery  of  a  telegram. 
At  the  close  of  the  evidence  the  court  withdrew  the  second  count 
from  the  consideration  of  the  jury  and  submitted  the  case  upon 
the  first  count  and  a  verdict  for  defendant  was  returned.  Held, 
that  the  ruling  withdrawing  the  second  count  was  not  a  final  adju- 
dication from  which  plaintiff  was  required  to  appeal  to  preserve 
the  right  to  urge  error  therein,  but  that  it  was  a  matter  which 
could  be  urged  as  a  ground  for  new  trial,  and  a  granting  of  new 
trial  on  such  ground  left  no  order  from  which  plaintiff  could  appeal. 

Appeal  from  Wright  District  Court. — Hon.  C.  G.  Lee,  Judge. 

Saturday,  March  14,  1914. 

Action  for  damages  for  negligent  delay  in  the  delivery 
of  a  telegraphic  message.    There  was  a  verdict  for  the  defend- 
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ant.     Upon  motion  of  the  plaintiff,  a  new  trial  was  granted. 
The  defendant  appeals. — Affirmed. 

Healy,  Burnquist  &  Thomas^  for  appellant. 

McGrath  &  Archerd,  for  appellee. 

Evans,  J. — On  the  morning  of  September  10, 1910,  a  mes- 
sage was  delivered  to  the  defendant  at  Lake  Fork,  111.,  to  be 
transmitted  to  the  plaintiff  to  Eagle  Grove,  and  to  be  de- 
livered to  her  from  the  Eagle  Grove  office  by  telephone.  The 
message  advised  the  plaintiff  of  the  death  of  her  sister.  It 
was  not  delivered  to  the  plaintiff  until  10.30  a.  m.,  September 
12,  1910,  being  Monday.  The  reason  for  the  delay  we  will 
have  no  need  to  consider.  Immediately  uponTeceipt  of  the 
message,  the  plaintiff  caused  a  reply  message  to  be  delivered  to 
the  defendant,  to  be  transmitted  to  the  sender  of  the  first 
message  at  Lake  Fork,  IlL  This  message  advised  her  relatives 
that  she  would  start  on  the  first  train,  and  requested  that  the 
funeral  be  delayed.  This  message  was  not  delivered  at  Lake 
Fork,  111.,  until  about  4  p.  m.,  Tuesday,  September  13,  1910. 
The  funeral  was  held  on  Monday  afternoon ;  no  word  having 
been  received  by  the  Illinois  relative  from  the  plaintiff. 

The  plaintiff's  petition  was  in  two  counts,  based,  respec- 
tively,  upon  alleged  negligent  delay  in  the  delivery  of  each 
of  the  two  messages.  At  the  close  of  the  evidence,  the  trial 
court  withdrew  the  second  count  from  the  jury,  and  submitted 
the  case  upon  the  first  count  alone.  Upon  such  first  count,  the 
jury  rendered  a  verdict  for  defendant.  The  plaintiff's  motion 
for  new  trial  was  based  upon  eight  grounds,  and  was  sustained 
generally.  The  eighth  ground  of  such  motion  was  that  the 
trial  court  had  erroneously  withdrawn  from  the  jury  the 
second  count  of  the  petition.  It  is  the  contention  of  the 
appellant  here  that  such  eighth  ground  of  the  motion  for  new 
trial  cannot  be  considered  by  us  in  support  of  the  ruling  sus- 
taining the  motion  for  new  trial,  because  the  plaintiff  did  not 
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appeal  from  the  adverse  ruling  in  the  first  instance,  whereby 
such  second  count  was  withdrawn  from  the  jury.  Our  con- 
clusion on  the  question  thus  presented  will  be  determinative 
of  this  appeal. 

The  appellant  has  argued  all  the  grounds  of  the  motion 
for  a  new  trial  which  was  sustained  below,  except  such  eighth 
ground.  Its  contention  is  that  none  of  such  grounds  warranted 
the  ruling.  It  has  refused  to  argue  the  eighth  ground  of  such 
motion  for  the  reason,  already  indicated,  that  the  appellee  is 
not  entitled  to  be  heard  thereon.  To  put  it  in  another  way, 
the  appellant  contends  that  the  ruling  of  the  trial  court  in 
withdrawing  the  second  count  was  an  adjudication,  and  that, 
in  the  absence  of  appeal  by  the  plaintiff,  it  has  become  final 
and  c(Hiclusive,  and  that  it  is  not  open  for  consideration  upon 
this  appeal  of  the  defendant. 

On  the  other  hand,  it  is  the  contention  of  appellee  that 
she  was  entitled  to  base  her  motion  for  new  trial  upon  all 
alleged  erroneous  rulings  of  the  court,  including  the  with- 
drawal of  her  second  count  from  the  jury,  and  that  the  sus- 
taining of  the  motion  restored  the  status  of  her  case  as  it  was 
before  trial. 

It  is  clear  to  our  minds  that  appellant's  contention  at 
this  point  cannot  be  sustained.  If  the  verdict  of  the  jury  upon 
the  first  count  had  been  in  favor  of  the  plaintiff,  it  would  per- 
haps have  eliminated  all  prejudice  to  her  by  reason  of  the 
adverse  ruling  of  the  court  as  tathe  second  count.  The  verdict 
of  the  jury,  however,  being  adverse  to  her  upon  the  first  count, 
there  was  still  left  to  her  the  right  of  appeal.  Upon  such 
appeal  she  would  have  been  entitled  to  a  review  of  the  entire 
record,  including  the  adverse  ruling  upon  the  second  count. 
If  she  was  entitled  to  such  review  here  by  appeal,  she  was 
entitled  to  the  same  review  by  motion  for  new  trial  in  the 
lower  court.  Her  motion  for  new  trial  having  been  sustained, 
it  left  no  judgment  or  order  from  which  she  could  appeal. 
We  hold,  therefore,  that  she  was  entitled  to  assign  the  with- 
drawal of  the  second  count  of  the  petition  as  one  of  the  grounds 


332  Overton  v.  City  op  Waterloo.        [164  Iowa 

of  her  motion  for  new  trial;  and  that  the  order  of  the  trial 
court  sustaining  such  motion  was  effective  to  set  aside  such 
ruling  and  to  reopen  the  entire  case  to  a  new  trial.  For  the 
purpose  of  this  appeal,  we  must  assume  the  sufficiency  of  such 
eighth  ground  to  sustain  the  motion  for  new  trial.  The 
appellant  has  not  assailed  it,  except  in  the  manner  already 
indicated.  The  record  pertaining  to  the  second  count  has  been 
omitted  from  appellant's  abstract  on  the  theory  that  the 
merits  of  the  court's  ruling  as  to  the  second  count  was  not 
involved  in  this  appeal.  Neither  has  appellant's  argument 
dealt  with  the  merits  of  such  ruling.  The  appeal,  therefore, 
has  been  made  to  turn  at  this  point  upon  a  question  of  prac- 
tice only.  The  merits  of  the  original  ruling,  which  was  set 
aside  by  the  order  granting  a  new  trial,  is  not  submitted  for 
our  consideration  by  the  appellant.  In  the  state  of  the  record 
therefore,  we  cannot  assume  to  deal  with  the  merits  of  the 
original  ruling.  Indeed,  in  view  of  a  new  trial,  we  deem  it 
preferable  to  avoid  a  discussion  of  the  evidence. 

It  is  sufficient  to  say  that  it  is  not  made  to  appear  upon 
this  record  that  the  trial  court  exceeded  its  discretion  in  grant- 
ing a  new  trial.    Its  order,  therefore,  is — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concurring. 


Annie  Overton,  Appellee,  v.  City  op  Waterloo,  Appellant. 

Municipal  corporations:    defective  walks:     negligence:     evidknce. 

1  In  this  action  for  personal  injury  caused  bj  a  defect  in  a  side- 
walk, the  evidence  is  reviewed  and  held  to  require  submission  of 
the  issues  of  negligence  of  the  defendant  city,  and  of  contributory 
negligence  on  the  part  of  plaintiff.  ^  . 

Same:     care  required:    instruction.    A  pedestrian  without  knowledge 

2    of  defects  in  a  sidewalk  may  assume  that  the  city  has  exercised 

ordinary  care  to  keep  its  walks  in  reasonably  safe  condition:  but 

he  is  bound  to  use  ordinary  care  for  his  own  safety,  and  may  not 

assume  that  he  can  use  the  walk  with  no  care  on  his  part. 
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Same:  oontr3Utobt  nbouoenoe.  Where  the  attention  of  a  pedestrian 
3  while  walking  along  the  sidewalk  was  attracted  by  the  display  of 
goods  in  the  store  windows,  and  while  thus  engaged  she  stepped 
in  a  hole  in  the  walk  which  she  had  not  noticed,  fell  and  was  in- 
jured, she  was  not  guilty  of  contributory  negligence  as  a  matter  of 
law. 

Appeal  from  Black  Hawk  District  Court, — Hon.  Chables 

£.  Bansieb,  Judge. 

Saturday,  Mabch  14,  1914. 

AcnoN  for  damages  received  from  a  fall  on  a  sidewalk, 
caused  by  stepping  into  a  hole  in  the  walk.  Trial  to  a  jury ; 
verdict  and  judgment  for  plaintiff  for  $500.  Defendant 
appeals.— iijl^rmcd. 

J,  /.  Kenyon,  City  Solicitor,  and  B.  F.  Sioisher,  for  ap- 
pellant. 

J,  T.  SulUvan,  for  appellee. 

Preston,  J. — I.  No  question  is  raised  as  to  the  sufficiency 
of  the  evidence  to  show  negligence  of  the  city,  or  the  amount 
of  the  verdict.  Plaintiff  was  hurt  in  the  daytime,  about  7 :30 
o'clock  in  the  morning.  The  defect  had  existed  for  such  a 
length  of  time  as  to  charge  the  city  with  notice.  There  is  lio 
complaint  of  the  instructions. 

Appellant  makes  two  points :  First,  that  the  evidence  fails 
to  show  that  plaintiff  was  injured  because  of  the  negligence 
complained  of;  and,  second,  that  she  was  guilty  of  con- 
tributory negligence. 

We  are  of  the  opinion  that,  under  the  evidence,  both  of 
these  questions  were  for  the  determination  of  the  jury.  The 
negligence  alleged  is  that  plaintiff  negligently  allowed  the 

cement  sidewalk  to  become  damaged,  broken, 
'  Toiu^mtBi^de-    and  out  of  repair,  so  that  a  large  hole  about 

fcctlTc  walks  I 

negligence :  evi-  three  inches  in  depth,  twelve  inches  in  width, 

dence. 

and  eighteen  inches  in  length  was  allowed  to 
remain  in  the  walk.    The  court  in  its  instructions  limited  the 
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recovery,  if  any,  to  this  particular  charge.  It  appears  that  the 
walk  at  the  point  in  question,  as  described  by  some  of  the  wit- 
nesses, was  composed  of  six-sided  blocks  of  cement. 

The  witnesses  did  not  all  agree  exactly  as  to  the  descrip- 
tion of  the  defect.  One  witness  describes  it  as  a  depression 
about  three  inches  deep  and  about  six  inches  wide  and  eighteen 
inches  long,  and  says : ' '  It  seemed  as  though  half  of  the  block 
was  loose;  you  would  step  on  it,  and  it  would  tip."  Another 
witness  says  he  did  not  notice  it  very  much,  but  saw  a  hole 
big  enough  to  put  your  foot  in,  and  that  there  was  sand  at  the 
bottom  of  it.  Another  describes  it,  saying  there  was  a  hole 
there  some  way  not  quite  square,  and  that  it  seemed  to  be  a 
kind  of  a  place  broken  out;  as  they  were  walking  along  they 
had  been  kicking  the  sand  out;  the  cement  was  out  and  they 
had  been  kicking  it  out.  Another  says  it  was  about  ten  by 
twelve  inches,  and  three  or  four  inches  deep.  Others  think 
about  twGt  inches  deep. 

Whether  plaintiff  was  injured  by  stepping  in  this  hole  is 
one  of  the  questions.  Appellant  says  the  evidence  does  not 
show  that  she  was  so  injured.  The  evidence  is  not  very  specific 
on  the  point,  but,  taking  it  all  together,  we  think  there  was 
enough  to  take  the  case  to  the  jury,  and  to  sustain  the  verdict. 

Plaintiff  testified : 


I  was  going  to  my  work,  and  I  walked  until  I  got  opposite 
the  Golden  Bule,  .  .  .  and  I  felt  my  foot  give  away. 
I  was  looking  in  the  windows — in  the  store  windows — as  I  was 
passing,  and  my  foot  turned,  and  I  was  thrown  down,  and 
I  did  not — I  knew  that  I  was  opposite  the  Golden  Bule,  but  I 
didn't  know  anything  more  for  quite  awhile.  Well,  I  was 
going  down,  walking  down  the  street,  going  to  my  work,  and 
I  was  just  walking  at  a  moderate  rate,  and  of  course  I  was 
looking  in  the  store  windows  as  I  was  passing,  and  on  a 
sudden  I  felt  my  foot  turn,  and  I  didn't  know  what  it  was, 
but  I  felt  it  give  way  down  in  a  hollow,  and  I  was  thrown 
violently  down  on  this  side.  I  didn't  lose  my  senses  altogether, 
but  I  did  very  near,  and  they  carried  me  into  the  Golden 
Rule  store. 
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(Her  cross-examination  is  as  follows:)  Q.  And,  as  you 
say,  you  were  walking  along  looking  into  the  store  windows, 
and  suddenly  you  fell?  A.  Yes,  sir.  Q.  That  was  the  way 
this  accident  happened?    A.  Tes,  sir. 

Mrs.  Green  testified: 

« 

I  saw  her  fall.  I  was  standing  in  the  door.  I  got  there 
early  and  was  stranding  in  the  door  looking  out,  and  this  lady 
came  hurrying  along,  stepped  in  the  hole,  and  fell. 

(On  cross-examination,  she  said:)  I  was  not  looking  at 
Mrs.  Overton  as  she  came  along  there  especially  but  just  stood 
in  the  door  looking  around.  My  attention  was  called  to  her 
as  she  fell.  I  saw  her  falling ;  that  was  the  first  I  noticed  her 
especially.  .  .  .  My  attention  was  attracted  to  her  because 
she  was  falling.  She  was  the  only  person  in  front  of  the  store 
at  the  time  she  fell.  She  fell  close  to  the  building — I  should 
judge  about  five  or  six  feet  from  the  building.  Q.  Now,  for  the 
purpose  of  getting  this  clear,  Mrs.  Green,  I  will  ask  you  to 
state  as  to  whether  or  not  you  saw  her  fall  at  the  point  in 
the  walk  where  the  hole  was  ?  A.  Yes,  sir.  Q.  You  concluded 
that,  because  you  saw  a  hole  in  the  walk  afterwards,  that  she 
f ellin  that  hole,  did  you  ?  A.  Well,  I  was  sure  that  she  stepped 
in  the  hole.  Q.  That  is  the  manner  of  reaching  the  conclu- 
sion that  Ae  stepped  in  the  hole,  isn't  it?  A.  Yes,  sir;  I  saw 
her  foot  turn  and  saw  her  fall.  Of  course,  I  could  not  see  the 
hole  to  say  sure  that  was  it,  but  I  saw  her  foot  turn  and  saw 
her  fall.  Q.  Now,  what  mi&es  you  say  that  you  saw  her  foot 
turn ;  what  causes  you  to  remember  that  now  ?  A.  I  naturally 
remember  anything  like  that,  when  you  see  them  sway  and  fall 
like  she  did.  Q.  And  you  said  that  you  didn't  see  her  step  in 
the  hole?  A.  No;  I  didn't  see.  Q.  So  that,  so  far  as  what 
caused  Mrs.  Overton  to  fall,  other  than  she  fell  on  the  side- 
walk, you  don't  know  and  you  couldn't  tell  positively?  A.  No, 
sir;  I  couldn't  swear  that  she  stepped  in  the  hole.  Q.  And 
you  don't  know  what  caused  her  to  fall  on  the  sidewalk? 
A.  She  fell  right  there  by  the  hole,  and  they  picked  her  up 
right  there.  Q.  She  fell  by  a  hole  that  you  looked  at  after- 
wards? A.  Yes,  sir.  Q.  But  whether  she  stepped  in  that 
hole,  all  you  know  is  she  fell  on  the  sidewalk?  A.  Yes,  sir. 
Q.  You  saw  the  hole  as  she  was  lying  on  the  walk,  did  you? 
A.  Yes,  sir.    Q.  And  she  was  lying  by  the  hole  ?    A.  Yes,  sir. 
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Hargreave  said  he  did  not  see  plaintiff  fall,  but  saw  her 
right  afterward,  and  that  this  hole  was  right  close  to  where 
she  fell ;  that  the  hole  was  about  five  feet  from  the  building ; 
that  they  picked  plaintiff  up  about  five  feet  from  the  building. 

II.  Plaintiff's  evidence  before  quoted  shows  that  at  the 
time  of  her  injury  her  attention  was  attracted  to  the  show 
window  of  the  store  she  was  passing,  and,  while  walking  along 

and  looking  at  the  articles  in  the  show  win- 

2 .   SA.ME :  care  re- 

quired:  instruc-  Jqw,  she  fell,  as  the  jury  could  have  found, 

by  stepping  into  the  hole  in  the  walk.  She 
was  walking  along  as  a  person  ordinarily  would.  Plaintiff 
did  not  know  of  the  defect.  It  was  a  clear  day.  The  court 
instructed : 

The  plaintiff  had  the  right  to  assume  that  the  city  had 
exercised  ordinary  care  to  keep  the  walk  in  a  reasonably  safe 
condition  for  travel,  but  she  had  no  right  to  assume  that,  with- 
out care  on  her  part,  she  could  safely  walk  along  the  same, 
but,  on  the  contrary,  it  was  her  duty  to  use  ordinary  care  and 
watchfulness  for  her  own  safety  while  passing  along  said 
sidewalk,  and  a  failure  to  perform  such  duty  would  be  neg- 
ligence on  her  part.  ...  In  passing  upon  this  issue,  you 
will  consider  the  location,  the  time  of  day,  to  what  extent,  if 
any,  the  alleged  defective  condition  of  the  walk  was  visible  or 
known,  or  should  have  been  known  to  the  plaintiff,  the  dangers 
reasonably  to  be  apprehended  therefrom,  the  manner  in  which 
the  plaintiff  was  conducting  herself  at  the  time,  and  all  the 
facts  and  circumstances  as  disclosed  by  the  evidence  concern- 
ing and  surrounding  the  accident,  for  the  purpose  of  deter- 
mining whether  the  plaintiff  was  exercising  the  care  and 
watchfulness  for  her  own  safety  in  walking  along  such  side- 
walk that  an  ordinarily  careful  and  prudent  person  would 
have  exercised  under  like  circumstances,  and  whether  a  fail- 
ure on  her  part  to  exercise  ordinary  care  caused  or  contrib- 
uted to  cause  such  accident. 

The  case  is  ruled  by  the  holding  in  Mathews  r.  Cedar 
Rapids,  80  Iowa,  459,  and  like  cases,  rather  than  Ryan  v.  Fos- 
ter, 137  Iowa,  737,  741,  and  such  cases.    These  two  cases  illus- 
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trate  the  distinction  between  a  defect  in  the  walk  it«elf  and  an 
obstruction  plainly  observable  on  the  walk.  In  the  Ryan  case 
the  obstruction  on  the  walk  was  of  such  size  and  character  that 
it  was  plainly  visible,  and  the  most  casual  glance  would  dis- 
close its  presence.  In  that  case  the  plaintiff's  attention  was 
not  in  any  manner  diverted. 

Appellee  has  cited  no  cases  on  either  point.  Ordinarily 
the  question  of  contributory  negligence  is  for  the  jury. 

Under  the  facts  of  this  case,  plaintiff  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law,  and  the  court 

properly  submitted  the  case  to  the  jury  for 

3.   Samv:  contrib-  .        . 

utory  negu-       determination.    As  bearing  on  this  proposi- 

tion,  see,  also,  Earl  v.  Dlask,  126  Iowa,  361, 
and  cases  at  365 ;  Taylor  v.  Railtvay,  112  Iowa,  157, 161. 
There  was  no  error,  and  the  judgment  is — Affirmed. 


Ladd,  C.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 


W.  D.  Kinney  (C.  A.  Kinney,  Substituted  Plaintiff),  Ap- 
pellee, V.  L.  T.  Reed,  Appellant. 

Pleadings:   amendment:    motion  to   strike.      Where  plaintiff  in   a 

1  Bubstitnted  petition  repleaded  the  same  matters  contained  in  the 
original  petition,  and  in  addition  thereto  the  necessary  averments 
to  comply  with  the  ruling  upon  a  demurrer  to  the  original  plead- 
ing, a  motion  to  strike  the  substituted  petition  on  the  ground  that 
it  alleged  the  same  matters  was  properly  overruled. 

Contracts:    parol  eyidencb.     Where  an  agreement  of  the  parties  is 

2  clearly  embodied  in  a  writing,  mere  contemporaneous  parol  agree- 
ments are  not  provable.  Thus  the  written  agreement  for  the  sale 
of  a  physician's  practice  for  a  stated  sum,  to  be  paid  by  the  appli- 
cation of  a  certain  per  cent  of  the  purchaser's  earnings,  constituted 
a  contract  complete  in  itself;  and  was  not  rendered  uncertain  by 
the  provision  for  payment  when  his  earnings  reached  a  stated 
sum. 

Same:     umitation  of  actions.    Where  a  written  contract  was  complete 

3  and  definite  in  its  terms,  without  the  aid  of  oral  evidence,  the 
Vou  164  lA.— 22 
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statute  of  limitations  which  bars  actions  upon  oral  contracts  in 
five  years  has  no  application. 

Exclusion  at  evldenoe:     bxvibw  op  buuno.    A  ruling  excluding  en- 
1    dence  will  not  be  review  on  appeal,  where  there  is  nothing  in  the 
record  disclosing  the  nature  of  the  excluded  evidence. 

Same:  parol  evidencb:  yabiancx.  In  this  action  upon  a  written 
5  contract  to  pay  a  9tated  sum  for  a  physician's  practice  by  pay- 
ment of  a  certain  percentage  of  defendant's  earnings,  an  offer  in 
evidence  of  an  allegation  of  defendant's  answer,  as  an  admipsion 
that  he  had  earned  a  certain  sum,  did  not  open  the  door  to  defend- 
ant for  the  admission  of  oral  evidence  tending  to  vary  the  writing. 

New  trial:  rkmabks  op  court:  review.  There  was  no  impropriety 
0  in  the  court's  remark  to  counsel,  in  ruling  upon  objections  to  evi- 
dence, that  prior  or  contemporaneous  agreements  were  not  admis- 
sible to  vary  the  writing  sued  upon,  and  if  the  writing  did  not 
express  the  agreement  of  the  parties  it  could  be  reformed  by  a 
proper  proceeding,  but  not  in  a  law  action.  Besides  no  exception 
was  taken  to  the  remarks  and  the  alleged  error  was  not  therefore 
reviewable. 

Appeal  from  Taylor  District  Court. — Hon.  H.  K.  Evans, 

Judge. 

Satubdat,  Mabch  14,  1914. 

Suit  to  recover  $500  and  interest  on  a  written  contract. 
Trial  to  a  jury.  Verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. — Affirmed. 

B.  T.  Burrell,  McCoun  &  Brant,  for  appellant. 

Frank  Wisdom,  for  appellee. 

Preston,  J. — I.  The  contract  sued  upon,  the  execution  of 
which  is  admitted,  follows: 

Gravity,  Iowa,  Apr.  12,  1901.  This  agreement  made  and 
entered  into  by  and  between  Dr.  W.  D.  Kinney  of  the  first 
part,  and  Dr.  L.  T.  Beed  of  the  second  part,  witnesseth,  that 
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W.  D.  Kinney  of  the  first  part  has  this  day  bargained  and  sold 
unto  L.  T.  Reed  of  the  second  part,  all  his  practice  as  a  physi- 
cian and  surgeon  in  Gravity  and  vicinity  thereto.  For  the  sum 
of  five  hundred  dollars  to  be  paid  as  follows,  20%  of  the  said 
L.  T.  Reed's  earnings  as  a  physician  and  surgeon  as  long  as 
he  practices  until  the  aforesaid  five  hundred  dollars,  is  paid, 
then  this  contract  to  be  null  and  void.  When  a  payment  is 
made  Dr.  Kinney  is  to  receipt  Dr.  Reed  for  same.  I,  Dr.  Kin- 
ney agree  not  to  practice  medicine  in  Gravity  and  vicinity 
for  a  term  of  five  years.    W.  D.  Kinney.    L.  T.  Reed. 

Acknowledged  before  a  notary  by  both  parties  April  12, 
1901.  This  was  assigned  to  C.  A.  Kinney,  who  was  substi- 
tuted as  party  plaintiff. 

Both  parties  seem  to  have  had  trouble  with  their  plead- 
ings, which  are  quite  voluminous.  Plaintiff's  first  attorney 
started  out  with  a  petition  in  equity,  alleging  that  the  con- 
tract was  only  partly  reduced  to  writing,  and  asked  a  refor- 
mation of  the  contract,  which  seems  to  be  unambiguous  and 
needed  no  reformation.  Plaintiff  also  asked  judgment  on  the 
c<Hitract  for  $500  and  interest.  An  amendment  was  filed, 
withdrawing  two  paragraphs  of  the  original  petition;  and 
which  amendment  also  alleged  that  he  did  not  know  and  had 
no  means  of  knowing  what  sums  of  money  defendant  had 
earned  since  the  making  of  the  contract. 

Defendant  demurred  to  the  petition  as  amended,  on  the 
ground  that  it  did  not  show  anything  due;  that  it  did  not 
show  that  defendant  had  earned  $2,500;  and  that  no  such 
faots  were  alleged  as  to  justify  reformation  because  no  mutual 
mistake  was  charged.  The  demurrer  was  sustained.  There- 
upon plaintiff  filed  a  substituted  petition  in  two  counts ;  the 
first  stating  a  cause  of  action  at  law  and  supplying  the  allega- 
tions, the  absence  of  which  made  the  original  petition  de- 
murrable ;  that  is  to  say,  he  alleged : 

Paragraph  3.  That  defendant  has  practiced  medicine 
and  surgery  in  Gravity,  Iowa,  and  vicinity  since  April  12, 
1901,  in  a  prosperous  and  lucrative  manner,  and  has  earned 
the  sum  of  $2,500  from  such  practice. 
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Paragraph  4.  That  plaintiff  has  made  several  demands 
upon  defendant  for  an  accounting  of  said  earnings  since 
April  12,  1901,  and  for  the  payment  of  said  $500  or  so  much 
thereof  as  might  have  been  found  due,  and  defendant  has  re- 
fused to  make  said  accounting,  and  has  refused  to  pay  said 
$500,  or  any  part  of  it. 

The  second  count  set  up  again  the  equitable  issue,  and 
asked  a  reformation,  accounting,  and  discovery. 

Defendant  moved  to  strike  the  substituted  petition.  His 
motion  contained  five  divisions,  but  in  no  one  of  them  does 
he  indicate  which  count  or  paragraph  he  strikes  at.  It  is  ap- 
parent, however,  that  in  all  but  one  he  refers  to  the  second 
count.  It  is  not  necessary  to  further  notice  these,  because 
plaintiff  submitted  to  the  motion  in  so  far  as  it  referred  to 
the  second  count.  In  so  far  as  the  motion  aims  at  count  1,  it 
is  on  the  ground  that  it  sets  up  the  same  cause  of  action  as 
stated  in  the  original  petition,  to  which  the  demurrer  had 
been  sustained. 

This  part  of  the  motion  was  overruled,  and,  we  think, 
properly  so,  for  the  reason  that  count  1  of  the  substituted 
^    _  petition  is  not  a  repleading  of  the  same  mat- 

niotion^to**  ters;  but,  as  we  have  said,  it  only  supplied 
strike.  ^^Q  necessary  averments  which  were  lacking 

in  the  original.  This  being  so,  the  cases  cited  by  appellant  do 
not  apply.  At  this  stage  of  the  proceedings  the  cause,  upon 
motion  of  defendant,  was  transferred  to  the  law  docket. 

Defendant  answered,  denying  liability;  admitted  that 
plaintiff  had  made  demand  for  an  accounting,  and  for  pay- 
ment, which  had  been  refused.  He  alleged,  further,  that  the 
contract  ''was  signed  and  executed  without  consideration,  be- 
cause the  plaintiff  represented  to  defendant  that  he  had  a 
large  practice  as  a  physican  and  surgeon  at  Gravity  and  vicin- 
ity and  that,  in  truth,  said  representations  were  false,  and 
plaintiff  knew  them  to  be  false  at  the  time,  and  made  them 
with  the  intention  of  cheating  and  defrauding  defendant,  and 
that  at  the  time  plaintiff  had  no  practice  as  a  physician  and 
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surgeon  at  that  place;  (2)  that  defendant's  signature  wa.s 
procured  by  fraud,  for  that  during  the  negotiations  the  plain- 
tiff fraudulently  caused  a  telegram  to  be  delivered  to  him 
from  some  person  unknown  to  defendant,  asking  if  plaintiff 
would  sell  his  practice  for  $500,  which  message  was  exhibited 
to  defendant  intending  to  have  him  believe  that  some  one  else 
would  buy  the  practice  if  he  did  not."  The  issues  above  re- 
ferred to  were  submitted  to  the  jury,  and  there  is  no  com- 
plaint of  instructions  with  reference  thereto,  or  that  the  ver- 
dict is  not  sustained  by  the  evidence. 

II.  During  the  trial,  defendant  amended  his  answer,  and 
alleged  substantially : 

(1)  That  at  the  time  of  the  making  and  execution  of  the 
written  contract  sued  on  it  was  mutually  agreed  that  plaintiff 
would  remain  with  defendant  four  weeks  and  help  him  get 
started.  (2)  That  at  the  time  of  the  making  of  said  contract 
there  was  an  oral  agreement  between  the  parties  that  said  de- 
fendant would  render  an  account  of  his  earnings  to  Kinney  at 
reasonable  intervals.  That  between  date  of  said  contract  and 
April  12,  1904,  he  had  earned  $2,500  in  his  practice,  and, 
owing  to  such  fact  and  said  oral  agreement  in  connection  with 
said  written  contract,  plaintiff's  cause  of  action  is  barred  by 
the  statute  of  limitations,  as  plaintiff  did  not  begin  his  action 
until  December  3,  1910.  (3)  That  the  written  contract  sued 
on  is  of  such  language  and  character  that  it  requires  verbal 
testimony  to  make  it  complete,  and  therefore  a  cause  of  action 
is  barred  upon  it  after  five  years  from  April  12,  1904. 

This  pleading  was  filed  after  the  cause  had  been  trans- 
ferred to  the  law  docket.  On  the  trial  the  defendant  sought 
to  show  by  his  witnesses,  and  by  cross-examination  of  plaintiff, 
the  agreements  thus  alleged,  and  which  were  not  included  in 
the  written  contract. 

Plaintiff's  objection  to  such  evidence  was  sustained,  and 
of  this  appellant  complains.  The  gist  of  the  complaint  is  as 
to  the  bearing  such  evidence  would  have  on  the  question  of 
the  statute  of  limitations.    He  also  complains  that  the  court 
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failed  to  instruct  the  jury  on  the  question  of  the  statute  of  lim- 
itations. The  determination,  then,  of  the  question  as  to 
whether  the  court  properly  sustained  the  objection  to  the  line 
of  evidence  indicated  determines  these  matters  in  regard  to 
the  statute  of  limitations. 

It  will  be  observed  that  the  last  amendment  to  the  answer 
does  not  allege  that  the  contract  was  partly  in  parol  and  partly 
in  writing;  nor  is  any  reformation  asked  by  the  defendant. 

2.  Contracts:  pa-  "^^^  Written  contract  was  complete  in  itself; 
roi  eTideiic4.  ^Yie  $500  was  due  when  defendant  had  earned 
$2,500,  and  the  time  of  payment  of  the  $500  waa  made  certain 
by  proof  of  that  fact ;  such  evidence  was  no  part  of  the  con- 
tract, but  an  independent  fact.  The  liability  of  defendant 
is  upon  his  written  promise  to  pay  $500  when  a  certain  thing 
had  occurred;  that  is,  when  he  had  earned  $2,500. 

Wing  V.  Evans,  73  Iowa,  409,  was  an  action  to  recover 
the  price  of  goods  sold  under  a  written  contract.  In  that  case 
the  court  said:  ''It  is  true  that  plaintiif,  before  he  will  be 
entitled  to  recover,  must  prove  a  delivery  of  the  goods,  and 
that  fact  must  be  established  by  evidence  other  than  the  writ- 
ing.  But  the  action  is  upon  the  written  promise  of  defendant 
to  pay  for  them  within  a  specified  time  after  delivering.  He 
is  liable,  if  at  all,  not  simply  because  the  goods  were  delivered, 
but  because  he  promised  to  pay  for  them.  That  promise,  and 
not  the  fact  of  delivery,  is  the  ground  of  his  liability,  and  that 
promise  is  in  writing,  and  the  action  thereon  would  not  be 
barred  until  the  expiration  of  ten  years  from  the  time  it 
arose.'*    And  see  White  v,  Savery,  50  Iowa,  518. 

The  same  rule  applies  to  the  contract  in  this  case. 
Whether  defendant  agreed  to  account  and  failed  to  do  so  is 
wholly  immaterial.  It  is  clear  that  the  offered  evidence  comes 
within  the  rule  that  prior  or  contemporaneous  parol  agree- 
ments may  not  be  shown  but  are  merged  in  the  writing. 

Defendant  contends  that,  where  the  contract  is  such  that 
verbal  testimony  is  required  to  make  it  complete,  the  con- 
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tract  is  a  parol  contract,  and  is  barred  in  five  years.    Plaintiff 

concedes  this  is  the  rule ;  but,  as  we  have  said, 
^'  uon  *of  a?ttonB.  this  writing  was  complete  in  itself,  and,  the 

court  having  properly  excluded  the  parol  evi- 
dence  to  vary  its  terms,  there  was  no  question  as  to  the  stat- 
ute of  limitations  left,  for  the  action  was  on  a  written  con- 
tract. Further,  some  of  the  questions  were  put  before  de- 
fendant had  filed  his  last  amendment. 

Still,  again,  as  to  other  of  such  questions,  the  questions 
themselves  do  not  show  that  the  evidence  was  proper,  and 
there  was  no  offer  to  prove.    This  point  is  illustrated  by  the 

following  interrogatories:  ''Q.  Now,  at  the 

sTiDBNci :  re-     time  of  the  making  and  entering  into  this  con- 
view  of  ruling. 

tract,  did  you  have  any  other  agreements  with 
Dr.  Kinney!"  **Q.  WeU,  did  you  have  an  agreement  there, 
Doctor,  with  Dr.  Kinney  as  to  an3rthing  you  was  to  do  not 
mentioned  in  that  contract?" 

Plaintiff  offered  a  part  of  defendant's  answer  to  show 
an  admission  that  defendant  had  earned  $2,500,  and  when  it 
was  earned.    This  offer  did  not  open  the  door  to  the  extent 

claimed  by  defendant  and  permit  the  intro- 
of  evidence :       duction  of  parol  evidence  to  vary  the  terms 

variance. 

of  the  writing.  Still  another  contention  of 
defendant  is  that  he  alleged  fraud,  and  that  therefore  he  was 
entitled  to  greater  latitude  in  the  examination  of  witnesses. 
An  answer  to  this  is  that  the  court  did  permit  inquiry  as  to 
all  matters  alleged  as  fraud.  But  counsel  were  seeking  to 
widen  the  inquiry  and  change  the  terms  of  the  writing,  as 
they  stated  to  the  court  at  the  time,  for  the  purpose  of  show- 
ing that  the  action  was  barred  by  the  statute  of  limitations. 

III.  It  is  now  objected  that  tl^e  trial  court  erred  in  cer- 
tain remarks  during  the  trial.  No  exception  was  taken  there- 
to.   Had  they  been  excepted  to,  there  was  no  impropriety. 

The  remarks  were  addressed  to  counsel,  and 
marks  of  court :  were  a  part  of  the  rulings  on  objections  to  evi- 
dence.   The  substance  of  the  statements  was 
that  prior  or  oontemporaneous  verbal  agreements  were  inad- 
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mifisible  to  vary  the  term  of  the  writing;  and  that,  if  the  eon- 
tract  did  not  express  the  agreemjent  of  the  parties,  it  could 
be  modified  in  a  proper  proceeding,  but  not  in  an  action  at 
law. 

No  error  appears,  and  the  judgment  is — Affirmed. 


Ladd,  C.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 


David  A.  Coluer,  Appellee,  v.  Zettie  Wetmorb  et  aL, 

Appellants. 

Quletiiig  title:     disclaimbr:     taxation  op  attorney's  ives.     The 

1  statute  providing  that  a  defendant,  in  an  action  to  quiet  title, 
refusing  to  execute  and  deliver  a  quit  claim  deed  after  tender  of 
the  expense  of  the  same,  cannot  avoid  the  ordinary  costs  and  attor- 
ney's fees  by  filing  a  diflclaimer,  does  not  apply  to  cases  where 
the  defendant  in  good  faith  submits  his  adverse  claim  for  deter- 
mination by  the  court.  Thus  in  an  action  for  partition,  to  which 
defendants  filed  a  cross  bill  asking  to  have  their  title  quieted,  they 
could  not  upon  rendition  of  judgment  in  their  favor,  claim  an  attor- 
ney's  fee,  although  having  complied  with  the  statute. 

Same:     discretion  op  court.    The  statute  authorizing  the  taxation  of 

2  attorney's  fees  upon  the  filing  of  a  disclaimer  in  quieting  title 
actions  makes  the  same  a  matter  of  discretion  with  the  trial  court; 
and  the  appellate  court  will  hesitate  to  interfere  with  an  order 
refusing  the  taxation  of  such  fees,  in  the  absence  of  a  showing  of 
an  abuse  of  such  discretion. 

Appeal  from  Plymouth  District  Court. — Hon.  J.  P.  Oliver, 

Judge. 

Saturday,  March  14,  1914. 

The  opinion  snflSciently  states  the  case. — Affirmed. 

F.  W.  Edwards,  J.  M.  WomUey  and  Soger,  Sweet  &  Ed- 
wards, for  appellants. 

F.  T.  Hughes  and  H.  S.  Martin,  for  appellee. 


Mar.  1914]  Colueb  v.  Wbtmore.  345 

Weaver,  J. — The  plaintiff,  Collier,  claiming  to  be  the 
owner  of  a  one-third  interest  in  certain  real  estate,  brought 
this  action  in  partition.  At  the  same  time  he  brought  one  hun- 
dred and  seventy-one  other  actions  of  like  character  against 
other  defendants  for  the  partition  of  as  many  other  lots  or 
tracts  of  land.  The  claim  of  title  thus  asserted  was  of  the 
same  general  character  in  all  the  cases;  the  alleged  title  being 
based  on  esentially  the  same  state  of  facts,  and  traced  from  the 
same  common  source,  to-wit,  a  certain  quitclaim  deed  from 
one  Geoi^e  B.  Smythe,  the  surviving  husband  of  a  deceased 
former  owner.  After  these  actions  were  begun,  but  twenty 
days  before  filing  any  answer  or  cross-bill,  the  defendants 
in  each  case  formally  requested  the  plaintiff  to  execute  to  them 
a  quitclaim  deed  to  the  lot  or  tract  of  land  in  question,  and 
tendered  to  him  $1.25  to  cover  the  cost  of  executing  and  deliv- 
ering such  conveyance,  and  in  each  instance  such  request  and 
tender  were  refused.  Thereafter  in  each  case  the  defendants 
answered,  denying  plaintiff's  claim  of  title,  and  by  way  of 
counterclaim  or  cross-bill  affirmatively  alleged  title  in  fee  in 
themselves,  which  they  asked  to  have  quieted  against  plaintiff. 
In  each  case,  also,  they  further  pleaded  the  fact  of  their  re- 
quest or  demand  upon  plaintiff  for  a  quitclaim  deed,  and  the 
tender  to  him  of  said  sum  of  $1.25  to  cover  the  necessary 
expense  so  occasioned,  and  his  refusal  thereof,  on  which  show- 
ing they  asked  that  an  attorney's  fee  be  allowed  them  as  pro- 
vided in  Code,  section  4226. 

It  should  be  stated  that  many  of  these  defendants  derived 
the  title  to  the  lands  in  controversy  through  conveyances  with 
warranty  mediately  or  immediately  from  a  corporation  known 
as  the  Iowa  Railroad  Land  Company,  which  company  also  still 
held  other  lands  affected  by  like  claims  of  title  on  the  part 
of  plaintiff,  and  that,  to  protect  its  own  interests  and  those  of 
its  grantees,  said  corporation  instituted  an  action  in  equity  to 
quiet  said  title  against  the  claims  of  Collier,  and  naturally 
made  comq^on  cause  with  the  defendants  in  the  partition  cases. 
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Issues  being  joined,  the  parties  by  their  counsel  entered  into  a 
stipulation  as  follows: 

It  is  hereby  stipulated  and  agreed  as  follows  between  the 
parties  to  the  above-entitled  suit  and  all  other  like  suits 
brought  by  David  A.  Collier  in  said  court  for  the  partition  of 
the  town  lots  in  the  town  of  Kingsley,  Plymouth  county,  Iowa, 
and  of  lands  in  Plymouth  county,  Iowa : 

(1)  That  the  defendants  may  bring  on  for  trial  at  the 
December,  1908,  term  of  said  court  one  of  said  causes,  and 
such  one  as  they  may  file  trial  notices  in  within  one  month 
prior  to  the  first  day  of  the  next  term  of  the  district  court  of 
said  Plymouth  county. 

(2)  That  plaintiff  may  bring  on  for  trial  one  of  said 
causes  for  the  same  term  of  court  upon  filing  a  like  trial  notice 
in  said  cause. 

(3)  That  the  remainder  of  said  causes  shall  stand  con- 
tinued with  leave  to  both  plaintiff  and  defendant  to  further 
plead  after  the  trial  of  the  cause  or  causes  above  mentioned, 
if  either  party  shall  so  desire. 

(4)  That  depositions  and  evidence  may  be  taken  on  be- 
half of  the  plaintiff  or  defendant  in  the  cause  designated  for 
trial,  and,  when  so  taken,  may  be  read  not  only  in  the  cause 
above,  or  the  cause  upon  which  said  trial  was  had,  but  in  all 
other  similar  causes  pending  in  said  court,  with  the  same  force 
and  effect  as  if  taken  in  each  of  said  causes. 

(5)  That  any  testimony  or  evidence  given  or  taken  on 
the  trial  of  said  cause  or  causes  may  be  read  on  the  trial  of 
each  and  every  other  cause,  if  trials  therein  are  had. 

(6)  Since  the  questions  of  law  and  fact  are  practically 
the  same  in  all  the  above  cases,  it  is  the  purpose  of  this  stipu- 
lation to  save  counsel  as  much  time  and  labor  as  possible  in 
determining  the  questions  involved. 

« 

Pursuant  to  this  stipulation  the  parties  designated  for  the 
test  of  actual  trial  the  case  brought  by  the  Railroad  Land 
Company  to  quiet  title  and  the  case  brought  by  Collier  against 
one  Smaltz  for  partition.  These  two  actions,  while  retaining 
their  independent  character,  were  treated  as  one  for  the  pur- 
poses of  trial,  and  submitted  upon  the  same  evidence  and  argu- 
ments.   The  trial  court  found  against  the  claims  of  Collier, 
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ordered  that  the  deed  of  conveyance  upon  which  his  claim  of 
title  was  founded  be  canceled  of  record,  that  said  Collier  be 
forever  barred,  estopped,  and  enjoined  from  asserting  any 
right  or  title  in  any  of  the  described  lands  against  the  title 
of  the  Railroad  Land  Company  or  its  grantees,  and  that  he  be 
enjoined  and  restrained  from  further  prosecution  of  any  of  the 
other  pending  suits.  It  was  further  provided  that  said  decree 
should  not  affect  the  right  of  any  of  the  defendants  in  the 
actions  in  which  proceedings  had  been  suspended  by  stipula- 
tion, or  prevent  them  from  taiking  decrees  against  Collier  in 
their  individual  cases  quieting  their  respective  titles,  and  for 
such  attorney's  fees  claimed  by  them  as  they  might  thereafter 
be  found  entitled  to  recover.  Collier  thereupon  prosecuted 
an  appeal  to  this  court  in  both' cases,  and  both  were  affirmed 
in  a  single  opinion  reported  in  149  Iowa,  230. 

The  appeals  having  been  disposed  of.  Collier  did  not  fur- 
ther prosecute  the  remaining  171  cases,  and  in  each  of  them 
the  defendants  asked  and  were  granted  decrees  upon  their 
cross-bills  establishing  and  quieting  their  title  as  prayed,  with 
judgment  against  plaintiff  for  taxable  costs,  but  refusing  to 
tax  attorney's  fees  claimed  by  the  defendants.  From  this  last 
ruling,  the  denial  of  defendants'  demand  for  attorney's  fees, 
the  appeal  now  before  us  has  been  taken. 

I.  Question  is  raised  at  the  outset  whether  the  cou^  has 
jurisdiction  to  entertain  the  appeal,  because  it  is  said,  appeals 
from  a  mere  question  of  taxing  costs  will  not  be  considered, 
and  because  the  amount  in  controversy  does  not  in  any  one  case 
exceed  $100.  As  we  find  the  case  may  be  affirmed  on  its  merits, 
we  shall  not  take  time  to  consider  the  objection  thus  raised. 
It  is  at  least  open  to  doubt  whether  a  refusal  to  tax  an  attor- 
ney's  fee,  where  a  party  has  a  statutory  right  thereto,  comes 
within  the  rule  which  makes  the  taxation  of  ordinary  costs 
nonappealable.  So,  also,  it  is  a  fair  question,  which  we  need 
not  now  attempt  to  decide,  whether  the  case  is  not  within 
the  statute  which  makes  a  judgment  or  decree  in  an  action  in- 
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volving  title  to  real  estate  an  exception  to  the  limitation  pro- 
vided in  Code,  section  4110. 

II.  The  appellants'  demand  for  the  taxation  of  attorney's 

fees  is  based  upon  Code,  section  4226,  and 

title:  dis-        if,  when  properly  construed,  that  section  is 

claimer :  taxa- 
tion of  attor-     not  applicable  to  the  circumstances  here  pre- 

peya'  fees.  *^*^ 

sented,  then  admittedly  the  ruling  of  the 
trial  court  must  be  affirmed.  The  statute  in  question  reads  as 
follows : 

Section  4226:  '*If  a  party,  twenty  days  or  more  before 
the  bringing  suit  to  quiet  title  to  real  estate,  shall  requei^t 
of  the  person  holding  an  apparent  adverse  interest  or  right 
therein  the  execution  of  a  quitclaim  deed  thereto,  and  shall 
also  tender  to  him  one  dollar  and  twenty-five  ceixts  to  cover 
the  expense  of  the  execution  and  delivery  of  the  deed,  and  if 
he  shall  refuse  or  neglect  to  comply  therewith,  the  filing  of  a 
disclaimer  of  interest  or  right  shall  not  avoid  the  costs  in  an 
action  afterwards  brought,  and  the  court  may,  in  its  discre- 
tion, if  the  plaintiff  succeeds,  tax,  in  addition  to  the  ordinary 
costs  of  court,  an  attorney's  fee  for  plaintiff's  attorney,  not 
exceeding  $25,"  where  a  single  tract  of  not  more  than  forty 
acres  is  Involved,  and  a  proportionately  greater  maximum 
where  the  property  is  of  greater  extent. 

The  argument  by  which  the  claim  is  sought  to  be  sus- 
tained is  that  the  filing  of  the  counterclaim  or  cross-bill  asking 
to  have  title  quieted  in  defendants  was  in  effect  the  beginning 
of  an  independent  action  for  affirmative  relief,  and  the  pro- 
vision for  attorney's  fees  is  applicable  to  precisely  the  same 
extent  as  if  the  defendant  had  begun  an  entirely  distinct  and 
separate  suit.  It  is  very  evident  from  the  reading  of  the 
statute  that  the  Legislature  did  not  intend  to  make  an  attor- 
ney's fee  taxable  in  every  action  to  quiet  title  for,  if  such  had 
been  the  purpose,  we  may  assume  it  would  have  been  expressed 
in  clear  terms.  The  circumstances  giving  rise  to  this  pro- 
vision are  matters  of  common  knowledge  to  members  of  the 
profession.    In  the  earlier  years  of  the  history  of  this  state 
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much  carelessness  in  conveyancing  and  in  the  keeping  and 
preservation  of  public  records,  to  say  nothing  of  reckless 
speculation  in  cheap  lands  without  proper  attention  to  the 
preservation  of  muniments  of  title,  and  the  trading  and 
trafficking  in  mere  apparent  equities  having  no  meritorious 
foundation,  naturally  resulted  in  leaving  the  record  title  to 
much  of  our  real  estate  clouded  by  apparent  defects  which 
tended  to  alarm  cautious  buyers,  and  to  depreciate  the  mar- 
ket value  of  real  property.  To  remove  these  defects  was 
often  a  matter  of  much  trouble  and  expense,  even  where  they 
were  purely  formal  or  technical.  It  not  infrequently  hap- 
pened that  persons  asserting  no  claim  of  title,  but  from  whom 
a  quitclaim  or  disclaimer  of  some  kind  was  necessary  to  per- 
fect a  record,  refused  to  give  it  until  they  had  forced  the 
real  owner  to  pay  a  substantial,  if  not  exorbitant,  considera- 
tion for  the  release  of  merely  nominal  claims.  To  put  an 
end  to  this  extortion  and  unnecessary  expense  and  vexatious 
litigation,  this  statute  was  enacted.  Prior  thereto  an  obsti- 
nate or  litigious  holder  of  an  apparent  record  interest  in  land, 
though  without  the  slightest  merit  or  value. in  fact,  could  re- 
fuse to  remove  this  cloud,  and,  when  the  real  owner  had  been 
driven  to  bring  an  action  against  him  to  quiet  title,  he  had 
only  to  appear,  file  a  disclaimer,  and  leave  the  injured  party 
to  pay  the  expense.  This  abuse  is  quite  effectually  remedied 
by  the  present  statute.  Under  it,  when  the  proper  demand 
and  tender  have  been  made,  'Hhe  filing  of  a  disclaimer  shall 
not  avoid  liability  for  costs  in  an  action  afterward  brought 
and  the  court  may  in  its  discretion,  if  plaintiff  succeeds,  tax 
.  .  .  an  attorney's  fee."  The  reading  of  the  statute  leaves 
wide  room  for  doubt  whether  the  provision  has  any  applica- 
tion, except  where  there  is  an  attempt  by  such  defendant  to 
escape  liability  for  costs  by  disclaimer  of  title  after  fair 
opportunity  given  him  to  make  such  disclaimer  effective  by 
quitclaim  deed  before  suit  is  brought.  To  say  the  least,  we 
think  it  clear  the  statute  was  not  intended  to  penalize  with 
the  taxation  of  an  attorney's  fee  the  party  who  asserts  what 
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be  believes  to  be  a  valid  interest  in  land  adverse  to  the  claim 
of  a  plaintiff  in  proceedings  to  quiet  title,  and  appears  in  good 
faith  and  submits  such  alleged  interest  to  the  court's  adjudi- 
cation. It  may  well  be  tbat,  if  the  claim  so  pleaded  is  shown 
to  be  without  reasonable  foundation,  or  the  defense  made  is 
merely  obstructive  or  vexatious,  the  court,  in  the  exercise  of 
the  discretion  with  which  it  is  expressly  clothed  by  the  statute, 
may  tax  an  attorney's  fee  where  a  demand  and  tender  have 
been  made,  even  in  the  absence  of  a  disclaimer  by  the 
defendant. 

But  we  cannot  agree  with  the  appellant's  contention  that, 
in  claiming  an  attorney's  fee  in  this  case,  they  stand  upon 
precisely  the  same  footing  as  if  the  partition  case  had  never 
been  begun,  and  they  had  themselves  brought  an  action 
against  Collier  to  quiet  title  after  due  demand  of  deed  and 
tender  of  money  to  pay  the  expense.  The  purpose  of  the  stat- 
ute, as  we  bave  already  noted,  is  to  avoid  litigation,  and  en- 
able the  landowner  to  get  rid  of  clouds  upon  his  title  by 
negotiation  and  agreement  rather  than  by  decree  of  court. 
But  in  the  case  before  us  the  defendants  were  already  in 
court.  By  plaintiff's  action,  in  which  he  asserted  a  one-third 
ownership  in  fee,  and  demanded  partition,  he  presented  for 
the  court's  consideration  the  validity  of  his  claim  of  title, 
and  the  defendants,  having  been  brought  into  the  court's 
jurisdiction  by  proper  notice,  and  desiring  to  contest  his 
claim,  could  do  so  by  mere  denial,  or  by  asserting  a£Srmatively 
their  own  title,  or  both.,  That  case,  tried  to  final  decree, 
would  have  settled  their  respective  rights  in  the  premises 
forever.  Defendants  could  not  thereafter  have  maintained 
another  action  against  the  same  parties  to  adjudicate  again 
their  respective  claims  of  ownership.  They  could,  of  course, 
in  their  answer,  couple  with  such  claim  of  ownership  a 
prayer  for  afiSrmative  relief  by  way  of  a  decree  quieting  their 
title  as  they  in  fact  did,  and  while,  to  this  extent,  the  plead- 
ing was  the  equivalent  of  a  petition  in  an  independent  action, 
in  that  it  would  support  a  grant  of  the  same  relief  which 
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could  have  been  so  obtained,  there  was  in  fact  no  independ- 
ent action.  While  the  pleading  stated  grounds  upon  which 
affirmative  relief  could  be  granted,  such  grounds  were  in  a 
very  just  sense  of  the  word  pleaded  defensively,  in  that,  if 
such  allegations  were  truly  stated  and  sustained  by  the  evi- 
dence, they  constituted  an  insuperable  reason  why  Collier's 
claim  should  be  rejected  and  held  for  naught.  If,  after  such 
action  for  partition  had  been  begun,  and  opportunity  thus 
afforded  the  defendant  to  join  issue  upon  plaintiff's  assertion 
of  title,  and  there  contest,  determine,  and  settle  all  their  re- 
spective claims  of  right,  defendants,  while  answering  de- 
fensively only,  had  instituted  a  wholly  separate  and  independ- 
ent action  to  quiet  their  title  to  the  same  land,  the  court 
would  undoubtedly  have  refused  to  permit  its  prosecution,  or 
would  have  ordered  the  consolidation  of  the  cases,  giving  the 
petiti(m  in  the  latter  case  the  effect  of  an  answer  or  counter- 
claim in  the  action  first  begun.  Collier  was  the  original  mov- 
ing party.  He  was  not,  so  far  as  appears,  holding  a  merely 
nominal  claim  which  he  knew  to  be  valueless  for  the  purpose 
of  forcing  a  bid  for  its  release.  He  had  taken  a  deed  of  con- 
veyance from  one  who  had  at  least  a  fairly  debatable  claim  of 
title,  and  had  brought  that  title  into  court  for  adjudication, 
summoning  all  persons  adversely  interested  to  appear  and 
defend.  In  that  proceeding  the  widest  possible  opportunity 
was  afforded  for  each  and  every  party  to  the  case  to  present 
and  establish  his  claim  of  title,  if  any  he  had.  Indeed,  such 
party  could  not  safely  refuse  to  make  a  full  showing  and  de- 
fense without  inviting  an  adjudication  which  would  fairly 
estop  him  from  thereafter  asserting  any  right  in  the  subject- 
matter  of  controversy.  To  say  that,  when  the  plaintiff  has 
done  this,  the  defendants,  b^  the  simple  expedient  of  a  de- 
mand and  tender  under  a  statute  which  quite  clearly  has  no 
application  to  partition  proceedings,  may  force  him  to  aban- 
don the  same,  unless  he  elects  to  go  ahead  at  the  hazard  of 
being  mulcted  in  a  very  burdensome  aggregate  of  attorney's 
fees  for  the  benefit  of  the  opposing  parties-^  consequence 
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which  is  attached  to  failure  in  no  other  kind  of  litigation 
known  to  our  practice — ^is  a  proposition  which  cannot  be  jus- 
tified as  a  matter  of  simple  justice,  and  is  not,  we  believe,  con- 
'  templated  by  the  statute. 

There  is  still  another  aspect  of  the  case  which  we  think 
is  equally  conclusive  against  the  position  of  the  appellants. 
The  taxation  of  an  attorney's  fee  under  Code,  section  4226, 

2.  Same:  die-         ^  ^  ^^  ^^^^^  *  matter  of  right  to  be  granted 
cretioi  of  court  ^^  ^^^  demand  of  a  party  who  has  given 

proper  notice  and  made  the  proper  tender.  The  Legislature 
seems  to  have  recognized  the  possibility  that  in  at  least  some 
instances  the  party  holding  an  adverse  claim  of  right  or  title, 
and  refusing  to  release  the  same  by  quitclaim,  may  act  in 
good  faith  through  an  honest,  even  if  mistaken,  estimate  of 
law  or  fact,  and  that  the  taxation  of  attorney's  fees  in  all 
cases  where  such  claims  are  overruled  would  not  be  equitable. 
The  provision  for  such  fees  was  therefore  not  made  absolute, 
but  permissive  only;  the  taxation  being  allowed  **in  the  dis- 
cretion of  the  court."  It  follows,  we  think,  that  this  court 
should  be  slow  to  interfere  with  that  discretion,  except  where 
abuse  thereof  is  shown.  The  trial  court  refused  to  make  any 
allowance  of  this  nature.  The  record  does  not  disclose  the 
ground  of  the  refusal.  It  may  have  been  because  the  court 
did  not  think  the  statute  had  application  to  actions  of  this 
nature,  or  it  may  have  believed  that  plaintiff's  case  was 
brought  in  good  faith,  and  that,  in  the  exercise  of  the  dis- 
cretion given  by  the  statute,  the  imposition  of  such  a  charge 
would  not  be  equitable.  The  admitted  facts  would  seem  to 
support  either  conclusion. 

Other  phases  of  the  question  have  been  argued  by  coun- 
sel ;  but  those  of  which  we  have  made  mention  appear  to  be 
controlling,  and  we  shall  not  further  pursue  the  discussion. 
We  have  thought  it  unnecessary  to  state  or  discuss  the  nature 
and  origin  of  the  title  under  which  the  plaintiff  asserted  his 
claim  to  a  share  in  the  lands  in  controversy.  They  are  suf- 
ficiently set  forth  in  the  opinion  handed  down  on  the  for- 
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tner  appeal,  and  this  appeal  requires  no  review  thereof.  All 
parties  have  accepted  the  result  there  announced  as  final 
and  conclusive  upon  all  disputed  questions  of  property  right. 
For  the  reasons  already  stated,  we  hold  that  the  ruling 
appealed  from  is  right,  and  it  is  therefore — Affirmed. 

r 

Ladd,  C.  J.,  and  Evans  and  Preston,  JJ.,  concurring. 


BuDou>H  Hardware  Company,  Appellee,  v.  M.  F.  Price,  and 
L.  E.  Lton,  trading  as  Lton  Taylor  Co.,  Appellants. 

Statutes:      fokeion  laws:    pboof:    presumption.  To  render  a  printed 

1  copy  of  the  statutes  of  another  state  admissible  in  evidence  to  prove 
the  law  of  that  state,  the  same  must  of  itself  purport  to  be  pub- 
lished under  the  authority  of  the  foreign  state,  or  there  must  be 
other  competent  proof  that  the  book  was  commonly  admitted  as 

^  evidence  of  the  statute  law  by  the  courts  of  that  state,  as  required 
by  the  statute  of  this  state;  and  in  the  absence  of  competent  proof 
of  the  law  of  a  foreign  state  it  will  be  presumed  to  be  the  same  as 
that  of  this  state. 

Judgments:     becobd  evidence.    The  entries  required  to  be  kept  by  the 

2  clerk  of  courts  in  a  book  called  the  combination  docket  are  not 
sufficient  to  establish  the  rendition  of  a  judgment;  the  record  of 
the  judgment  itself  is  the  best  evidence  and  is  alone  admissible  to 
prove  the  judgment,  in  the  absence  of  any  ground  for  the  intro- 
duction of  secondary  evidence. 

Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Saturday,  March  14,  1914. 

Action  on  a  foreign  judgment.     Directed  verdict  for 
plaintiff.    Defendants  appeal. — Reversed, 

Remley  &  Calkins,  for  appellants. 

W,  J.  Bcddwin,  for  appellee. 

Vox*.  164  lA.— 23 
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Preston,  J. — ^The  only  evidence  introduced  was  what 
plaintiff  claims  to  be  the  statutes  of  Pennsylvania,  and  the 
certified  copies  of  the  proceedings  of  the  court  of  common 
pleas  of  Allegheny  county  in  the  state  of  Pennsylvania,  and 
the  aUeged  judgment  in  favor  of  plaintiff  and  against  de- 
fendants. 

Defendants  fir6t  moved  for  a  directed  verdict,  which  was 
overruled.  The  trial  court  then  sustained  plaintiff's  motion, 
and  rendered  judgment  against  defendants.  Appellants  con- 
tend: (1)  There  was  no  competent  evidence  introduced  to 
show  a  judgment  against  the  defendants,  or  that  the  alleged 
judgment  sued  on  was  a  valid  judgment.  (2)  There  was 
no  competent  evidence  that  the  entries  introduced  as  Exhibit 
A  would  be  given  the  faith  and  credit  of  a  judgment  in  tlie 
state  of  Pennsylvania  under  the  Constitution  and  laws  of  tUe 
United  States,  oY  be  accepted  in  the  courts  of  Pennsylvania 
as  evidence  of  a  judgment,  and  that,  even  if  admissible,  the 
record  does  not  show  that  there  was  a  judgment  either  under 
the  laws  of  Pennsylvania  or  of  Iowa. 

Appellee  has  not  argued  the  question  as  to  the  admissi- 
bility of  the  books 'supposed  to  prove  the  laws  of  Pennsylvania, 
but  says  that  the  Pennsylvania  laws  are  substantially  the 
same  as  the  laws  of  Iowa,  and  that,  under  our  statutes,  the 
record  shows  that  there  was  a  valid  judgment. 

I.  To  prove  the  laws  of  Pennsylvania,  plaintiff  offered 

in  evidence  Brightly 's  Purdon's  Digest  in  two  volumes.    On 

the  back  of  each  volume  appears  the  following:  ** Brightly 's 

1    Statutes  •  for-    ^^^^^^ '®  Digest, ' '  with  the  index  letters  and 

pr?iff7ri.  '     ''1700-1883.''    The  title  page  is  as  follows: 

Bumption.  icj^  ^jgggt  ^^f  tjj^  Laws  of  Pennsylvania,  from 

the  year  one  thousand  seven  hundred  to  the  sixth  day  of  July, 
one  thousand  eight  hundred  and  eighty-three,  originally  com- 
piled by  John  Purdon,  Esq.,  eleventh  edition  revised  with 
notes  to  the  judicial  decisions,  by  Frederick  C.  Brightly, 
Esq.,  author  of  'Pennsylvania  Digest,'  'Federal  Digest,'  etc. 
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Vol.  I   [II].     Philadelphia:  Kay  and  Brother,  Law  Book- 
sellers and  Importers,  1885." 

To  the  offer  defendants  made  the  following  objection: 
''Defendants  object  as  irrelevant,  incompetent,  and  imma- 
terial: First,  there  is  no  pleading  of  any  law  of  the  state 
of  Pennsylvania;  ncme  having  been  pleaded  the  offer  is  im- 
material; second,  the  book  offered  does  not  purport  to  have 
been  published  by  authority,  and  no  evidence  making  it 
competent  has  been  offered,  the  publication  being  wholly 
unauthorized  by  statute,  so  far  as  the  same  appears  from  the 
book  itself,  and  no  evidence  is  offered  to  show  this  digest 
is  received  by  the  courts  of  Pennfifylvania  as  the  law  of  that 
state."    The  objection  was  overruled. 

Our  statute  (section  4651)  provides:  ''Printed  copies  of 
the  statute  laws  of  this  or  any  other  of  the  United  States, 
or  of  C(»igre8s,  or  of  any  foreign  government,  purporting  or 
proved  to  have  been  published  under  the  authority  thereof, 
or  proved  to  be  commonly  admitted  as  evidence  of  the  existing 
laws  in  the  courts  of  such  state  or  government,  shall  be 
admitted  in  the  courts  of  this  state  as  presumptive  evidence 
of  such  laws." 

These  books  do  not  purport  to  have  been  published  under 
the  authority  of  the  state  of  Pennsylvania,  and  there  was  no 
proof  that  they  had  been  so  published,  or  that  they  were 
commonly  admitted  as  evidence  in  the  courts  of  that  state, 
nor  were  the  statutes  of  Pennsylvania  authenticated  in  any 
other  manner.  It  is  clear  they  were  not  admissible  in  evidence. 
Ooodwm  V.  Assurance  Ass'n,  97  Iowa,  226. 

Under  these  circumstances,  the  laws  of  Pennsylvania  will 
be  presumed  to  be  the  same  as  our  own.  The  claim  is  that 
the  defendants  in  this  action  were  plaintiffs  in  the  case  in 
Pennsiylvania,  and  that  the  judgment  was  rendered  against 
them  on  a  counterclaim. 

II.  The  exemplification  of  the  record  contains  copies  of 
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dockets    and    documents.     Defendants    interposed    proper 
2.  juDOMBNTs:       objections  to  this  evidence.    The  two  docket 

record  6yl- 

dence.  entries  relied  upon  by  plaintiff  as  the  record 

showing  a  judgment  will  be  set  out  in  full.     They  are  as 
follows : 

Exhibit  A. 
Exemplification  of  the  Record. 
Commonwealth  of  Pennsylvania,  Allegheny  C!ounty — set. : 

Among  the  records  and  proceedings  of  the  court  of  com- 
mon pleas  No.  2,  in  and  for  county  of  Allegheny,  and  state  of 
Pennsylvania,  the  following  may  be  found  as  matter  of  file 
and  record  at  No.  449,  July  term,  1905 : 

Appearance  Docket  Entry. 

L.  E.  Lyon  and  M.  F.  Price,  Copartners  Doing  Business 
under  the  Firm  Name  and  Style  of  Lyon-Taylor  Co.  v.  Ru- 
dolph Hardware  Company,  a  Corporation.  No.  449.  May  18, 
1905,  summons  in  assumpsit  to  1st  Monday,  June,  1905.  State- 
ment filed.  Service  of  filing  statement  accepted  June  1st,  1905, 
by  deft,  's  atty.  Served  May  22nd,  1905,  on  W.  T.  Poellot,  one 
of  the  partners  of  defendant  Co.  June  13th,  1905,  affidavit  of 
defense  filed.  August  28th,  1905,  rule  on  deft,  for  judgment 
for  want  of  sufficient  affidavit  of  defense ;  reasons  filed.  Eo  die, 
service  of  rule  accepted  by  deft,  's  atty.  September  8th,  1905, 
on  argument  list  and  rule  discharged.  September  19,  1905, 
plea  and  praecipe  for  issue  filed.  September  28,  1907,  on 
motion  the  within  supplemental  affidavit  of  defense  is  ordered 
filed.  Sept.  30,  1907,  proof  of  service  of  notice  of  filing  sup- 
plemental afft.  of  defense  filed.  February  13,  1908,  on  trial 
list  and  jury  sworn.  Eo  die,  verdict  in  favor  of  defendant 
and  certify  a  balance  in  its  favor  for  three  hundred  ninety- 
seven  and  26/100  ($397.26)  dollars.  August  24,  1908,  shff.'s 
receipt  for  verdict  fee  filed  and  judgment  entered  on  the 
verdict 

Judgment  Docket  Entries. 

Defendant,  Lyon-Taylor  Co.;  Plaintiff,  Rudolph  Hard- 
ware Co.,  a  corporation;  No.  449,  term  July,  year  1905;  date 
of  judgment  August  24,  1908;  amount,  $397.26. 
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In  addition  are  certified  copies  of  certain  documents  which 
we  do  not  deem  it  necessary  to  set  out  in  full.  These  are  a 
direction  to  the  prothonotary  by  attorneys  for  plaintiff  in  that 
case  to  issue  summons  in  assumpsit;  statement  of  claims; 
praecipe  for  appearance ;  notice  to  file  affidavit  of  defense ; 
summons  to  defendant  in  .that  case;  afiSdavit  of  defense  by 
the  president  of  the  hardware  company;  notice  of  rule  for 
judgment ;  plea  of  the  hardware  company ;  supplemental  affi- 
davit of  defense  of  the  hardware  company,  and  notice  thereof ; 
and  a  verdict  as  follows: 

Verdict. 

And  now,  to  wit,  February  13th,  1908,  we  the  jurors  em- 
pannelled  in  the  above-entitled  case,  find  in  favor  of  the  de- 
fendant, and  certify  a  balance  in  its  favor  for  $397.26. 

,  Foreman. 

Pittsburgh,  August  24,  1908. 
Allegheny  County. 

Also  a  receipt  from  the  sheriff  for  verdict  fee. 

The  question  is  whether  this  record  shows  a  judgment 
against  these  defendants  in  the  court  of  Pennsylvania.  It  is 
admitted  by  counsel  for  appellee  that  the  judgment  docket 
referred  to  in  the  record  corresponds  with  our  judgment 
docket  and  that  the  appearance  docket  referred  to  in  the 
record  corresponds  with  our  combination  docket,  provided  for 
in  subdivision  6  of  section  288  of  the  Code. 

His  contention  is  that,  while  subdivision  1  of  section  288 
requires  the  clerk  to  keep  a  book  containing  the  entries  of  the 
proceedings  of  the  court,  which  may  be  known  as  the  **  record 
book,"  it  is  not  material  what  it  is  called;  that  the  entries  in 
the  appearance  docket  in  the  exemplifications  above  set  out, 
while  made  in  the  appearance  docket,  are  the  entries  of  the 
proceedings  of  the  court,  as  provided  in  the  section  of  the 
Code  last  cited ;  that  this  is  the  record  and  the  best  evidence 
of  the  rendition  of  the  judgment.     He  relies  on  Baxter  v. 
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Pritchard,  113  Iowa,  424;  Kennedy  v.  B(mk,  119  Iowa,  123; 
Case  V.  Plato,  54  Iowa,  64. 

The  first  and  last  of  these  cases  are  also  cited  by  appellant. 
The  Baxter  case  holds  that  the  record  book  is  the  best  evidence 
of  a  judgment ;  and  that  it,  or  a  certified  copy  thereof,  is  alon^ 
admissible  to  show  judgment,  when  no  foundation  is  laid  for 
introducing  secondary  evidence.  In  Kennedy's  case  it  was 
held  that  an  abstract  of  the  amount  of  a  judgment  entered 
upon  the  judgment  docket  does  not  constitute  a  judgment, 
and  is  not  proper  evidence  thereof.  We  think  Case  v.  Plato, 
supra,  holds  contrary  to  appellee 's  contention.  After  quoting 
the  statutes,  which  were,  for  the  purpose  of  this  case,  no  dif- 
ferent from  the  present  statutes,  the  court  there  said:  "It  is 
apparent  from  the  foregoing  provisions  that  it  is  essential 
to  the  validity  of  a  judgment  that  it  should  be  entered  upon 
the  record  book.  This  is  the  book  in  which  a  statement  of  the 
proceedings  of  the  court  is  kept,  and  to  which  appeal  must 
always  be  made  to  determine  what  has  been  done.  The  theory 
of  the  law  is  that  it  is  kept  under  the  direction  and  supervision 
of  the  judge;  is  approved  l)y  him  and  constitutes  the  only 
proof  of  his  acts.  The  judgment  docket  is  a  mere  abstract  of 
the  judgment,  and  it  is  contemplated  that  it  shall  be  made 
up  from  a  judgment  previously  entered  in  the  record  book.'' 

The  sections  in  the  present  Code  bearing  on  this  are 
3784,  288  (paragraphs  1,  2,  and  6),  and  289.  Section  3784 
provides:  **A11  judgments  and  orders  must  be  entered  on  the 
record  of  the  court,  and  must  specify  clearly  the  relief 
granted  or  order  made  in  the  action."  Paragraph  1  of 
section  288  refers  to  the  record  book;  paragraph  2,  judgment 
docket;  and  paragraph  6,  to  appearance  docket.  Paragraph 
6  reads  in  part:  ".  .  .  But  the  entries  provided  for  in  this 
subdivision  and  subdivisions  two  and  three  may  be  combined 
in  one  book,  indexed  as  provided  in  subdivision  one  hereof, 
which,  when  thus  kept,  shall  be  known  as  the  'combination 
docket.'  "  Under  this,  the  appearance  docket,  judgment 
docket,  and  fee  book  may  be  combined  in  one  book,  but  this 
does  not  include  the  record  book  required  by  paragraph  1  of 
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this  section.  All  these  books  are  records  of  the  court  in  a 
sense  and  for  some  purposes,  but  none  of  these,  except  the  one 
referred  to  in  paragraph  1  of  section  288,  is  the  record  of  th(.' 
proceedings  of  the  court.  Section  289  provides  how  the  ap- 
pearance docket  shall  be  kept.  Certain  things  are  required  by 
law  to  be  entered  in  the  appearance  docket.  The  purpose 
is  that  this  book  is  for  the  convenience  of  the  officers  and 
public,  and  to  give  a  synopsis  or  brief  history  of  the  case. 

It  is  clear  that  the  copies  of  the  appearance  docket  and 
the  judgment  docket  of  the  Pennsylvania  court  offered  in 
evidence  in  this  case  do  not  show  a  judgment  against  de- 
fendants; at  most  they  are  mere  memoranda  of  the  clerk  or 
prothonotary,  and  not  the  action  of  the  court,  showing  clearly 
what  was  done  by  the  court. 

The  clerk  should  not,  and,  of  course,  ordinarily  would 
not,  note  in  the  appearance  docket  that  a  judgment  had  been 
rendered  until  the  record  had  been  in  fact  written  in  the  proper 
record  book ;  but  to  hold  that  the  rendition  of  a  judgment  may 
be  shown  by  recitals  of  the  clerk  in  his  abstract  of  the  record, 
entered  in  the  appearance  or  judgment  docket,  would  do 
away  with  the  necessity  for  the  record  required  by  our  statute. 

As  sustaining  the  views  herein  expressed  see  the  following 
cases,  in  addition  to  those  already  cited:  Taylor  v.  Runyan, 
3  Iowa,  474 ;  Balm  v.  Nunn,  63  Iowa,  641 ;  CaUanan  v.  Yoiruha, 
104  Iowa,  672 ;  Updergraff  v.  Perry,  4  Pa.  291. 

Other  matters  of  minor  importance  are  argued  by  appel- 
lant. Some  of  these  are  that  the  record  does  not  show  that 
the  jury  was  impaneled  or  sworn,  and  no  record  that  instruc- 
tions were  given ;  that  the  verdict  is  not  signed  by  the  foreman 
of  the  jury;  or  that  the  judgment  was  signed  by  the  judge. 
As  to  some  of  these,  a  presumption  of  regularity  obtains ;  as 
to  others  the  requirements  are  (directory. 

For  the  reasons  given,  the  judgment  is  reversed.  Plaintiff 
may  be  able  to  obtain  additional  evidence,  so  that  the  cause 
is  remanded  for  a  new  trial. — Reversed, 

Ladd,  C.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 
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G.  H.  Wachal,  Appellee,  v.  Roy  Davis,  C.  C.  Hand,  Appellant. 

Oral  contracts:     statute  of  frauds:     evidencs.    In  this  action  upon 

1  an  oral  agreement  to  sign  certain  promissory  notes  the  evidence 
tended  to  show  that  the  defendant  sought  to  be  held  liable  was  not 
to  become  a  surety  for  his  co-defendant,  but  was  seeking  to  pro- 
mote his  own  interests,  thus  taking  the  oral  promise  out  of  the 
statute  of  frauds:  and  a  denial  of  this  evidence  by  plaintiff 
presented  a  conflict  upon  the  question  of  whether  the  promise  was 
independent  or  collateral,   which  was  for  the  jury  to  determine. 

Evidence:     compromise  and  settlement.     Not  all  admissions  made 

2  during  negotiations  for  the  settlement  of  a  controversy  are  to  be 
excluded  as  an  offer  of  compromise.  Where  the  evidence  was  com- 
petent for  other  purposes,  and  there  was  no  showing  that  the  state- 
ments would  not  have  been  made  except  for  the  purpose  of  effecting 
a  settlement,  it  is  admissible. 

Appeal  from  Buchanan  District  Court. — Hon.  P.  C.  Platt, 

Judge. 

Saturday,  March  14,  1914. 

Action  at  law  upon  an  oral  agreement  by  defendants  to 
sign  three  promissory  notes  for  $50  each,  to  be  given  to  and 
accepted  by  plaintiff  in  payment  for  a  binder,  and  that 
defendant  Hand  should  become  responsible  therefor.  It  is 
alleged  that  plaintiff  relied  solely  upon  the  agreement  of 
Hand  and  let  Davis  have  the  machine.  A  further  statement 
of  facts  appears  in  the  opinion.  There  was  a  judgment  against 
Davis  by  default;  trial  to  a  jury  as  to  Hand,  and  a  verdict 
and  judgment  against  him,  from  which  he  appeals. — Affirmed, 

Cook  £  Cook,  for  appellant  Hand. 

Earner  £  Hasner,  for  appellee. 
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Preston,  J.. — ^A  further  statement  of  facts,  briefly  stated, 
and  which  the  jury  could  have  found  established  by  the 
evidence,  is  that  during  the  year  1911  the  defendant  Davis 
was  a  tenant  of  the  defendant  Hand,  both  living  on  the  same 
farm.  The  small  grain  on  the  farm  was  raised  on  shares. 
Appellant  Hand  had  a  mortgage  on  Davis'  share  of  the  grain 
and  received  at  least  a  part,  if  not  all,  of  the  money  received 
for  the  grain  when  it  was  sold.  The  plaintiff  was  in  the 
agriculturar  implement  business.  On  May  20,  1911,  Davis 
went  to  the  plaintiff  and  signed  a  written  order  for  a  binder. 
It  seems  that  plaintiff  was  not  willing  to  extend  credit  to 
Davis  alone.  By  the  terms  of  the  order  the  binder  was  to  be 
paid  for  by  giving  to  plaintiff  three  approved  notes  for  $50 
each,  payable  September  1,  1911,  1912,  and  1913.  Between 
the  4th  and  7th  of  July,  1911,  Davis  and  Hand  came  together 
to  the  plaintiff's  place  of  business.  Plaintiff  was  absent  at 
the  time,  and  W.  H.  Ossman  was  in  charge  of  the  business. 
Ossman  told  Hand  that  the  plaintiff,  Wachal,  had  instructed 
him  not  to  let  the  machine  go  until  he  (Hand)  had  agreed 
to  pay  for  it.  Hand  said,  '^My  grain  is  ripe,  and  we  must 
have  the  binder."  Then  Ossman  told  Hand  that  Wachal, 
the  plaintiff,  was  away  and  had  the  notes  to  be  signed  with 
him,  and  that  he  (Ossman)  had  not  been  accustomed  to  fixing 
up  ttie  papers,  and  that,  if  Hand  would  agree  to  sign  the 
notes,  then  they  might  have  the  binder.  To  this  Hand  replied 
that  he  surely  would  do  so,  that  he  was  good  for  the  binder, 
and  that  he  would  come  in  in  a  few  days  and  fix  it  up,  and 
Hand  said  that  he  would  ^see  that  the  binder  would  be  paid 
for.  Upon  the  strength  of  these  statements,  the  binder  was 
taken  away  by  Hand  and  Davis.  It  was  never  paid  for,  and 
the  defendant  Hand  refused  to  give  his  notes  as  orally  agreed. 
Davis  did  not  sign  the  notes.  On  the^  trial  of  the  case  the 
defendant  Hand  moved  for  a  directed  verdict,  on  the  ground 
that  the  case  made  by  the  plaintiff  was  within  the  statute 
of  frauds.  The  evidence  was  objected  to  on  that  ground. 
The  question  thus  presented  was  whether  there  was  evidence 
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in  the  case  which  would  sustain  a  finding  by  the  jury  that 
the  agreement  by  Hand  was  an  original  and  independent 
undertaking,  or  made  to  subserve  a  purpose  of  his  own.  The 
court  admitted  the  evidence  and  overruled  the  motion,  holding 
that  there  was  such  evidence  in  the  record,  and  that  the  case 
presented  a  question  of  fact  for  the  jury.  The  jury  found 
for  the  plaintiflf. . 

It  is  not  claimed  that  there  was  any  error  in  the  instruc- 
tions of  the  court,  and  it  must  therefore  be  admitted  that  they 
correctly  stated  the  law  to  the  jury;  provided  there  was 
,    ^  evidence  in  the  case  from  which  the  jury 

1.  Oral  contbact:  "     "^ 

fSuSufrVyi-        might  find  that  Hand  mad^  such  direct  and 
dence.  original  promise  to  become  primarily  liable 

to  the  plaintiff,  or  that  he  did  so  to  promote  some  object  and 
interest  of  his  own.  It  is  the  contention  of  appellant  that  a 
mere  oral  promise  by  defendant  Hand  to  sign  notes  with  his 
tenant,  Davis,  is  a  collateral  undertaking  and  within  the 
statute  of  frauds.  If  there  was  nothing  more,  there  might  be 
merit  in  his  contention ;  but,  from  the  foregoing  statement  of 
facts,  appellant's  claim  does  not  quite  cover  the  case.  It  is 
said  by  appellant  that  the  debt  was  that  of  Davis,  created  when 
Davis  gave  the  order  in  May,  but  that  the  order  was  on  certain 
terms,  which  had  not  been  complied  with  by  Davis.  Plaintiflf 
refused  to  complete  the  sale  until  that  was  done.  Plaintiff 
refused  to  extend  credit  to  Davis  alone.  Defendant  himself 
testified  as  a  witness  that  Ossman  ''did  not  seem  to  want  to  do 
business  with  Mr.  Davis."  Under  the  evidence,  it  was  a  fair 
question  for  the  jury  whether  the  credit  was  given  to  Hand. 
If  it  was,  then  it  was  not  a  collateral  undertaking,  but  original, 
and  not  within  the  statute.  Appellant  concedes  this  to  be 
the  rule. 

Furthermore,  it  is  contended  by  appellee,  and  we  think 
his  claim  is  correct,  that  there  was  evidence  from  which  the 
jury  may  have  found  that  the  leading  object  of  Hand  was 
not  to  become  surety  for  Davis,  but  to  promote  or  subserve 
his  own  interest,  and  that  therefore  his  oral  promise  to  pay  is 
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not  within  the  statute.  Frohardt  v.  Duff,  156  Iowa,  144.  The 
evidence  tending  to  so  show  has  been  before  referred  to. 
True,  defendant  denied  plaintiff's  evidence  on  this  subject 
and  claimed  he  was  to  sign  the  notes  only  on  condition  thai 
he  was  secured,  and  that  this  had  not  been  done.  If  the 
evidence  is  in  conflict  as  to  whether  the  promise  is  independent 
or  collateral,  the  question  is  for  the  jury.  Frohardt  v.  Duff, 
supra.    This  disposes  of  the  principal  contention  in  the  case. 

In  October,  1911,  plaintiff  and  another  went  to  see  Hand 
and  asked  him  to  sign  the  notes  or  pay  for  the  machine.  They 
testified,  over  objection,  that  Hand  requested  plaintiff  to  take 

the  binder  back  at  $100,  so  he  (Hand)  would 

2.    EVIDBNCB :  com-  ^,  ^  i.t%*ji^»  • 

promise  and       not  havc  to  pay  SO  much.   Defendant  s  version 

settlement. 

of  this  is:  ''I  never  bought  this  machine.  1 
do  not  know  as  I  asked  him  to  take  it  back.  I  asked  him  if 
he  would  take  it  back  and  allow  $100. "  It  is  said  by  appellant 
this  was  incompetent  t)ecause  an  offer  of  settlement  or  com- 
promise. Defendant  did  not  offer  to  return  the  machine. 
Under  his  theory  he  could  not  do  so,  because  he  claimed  it 
belonged  to  Davis. 

It  is  doubtful  whether  the  statement  was  such  an  offer 
of  compnmiise  as  that  it  should  have  been  excluded.  Not  all 
admissions  made  during  negotiations  of  settlement  are  ex- 
cluded. Admissions  of  distinct  facts  during  such  negotiations 
have  been  held  to  be  proper.  There  is  nothing  in  the  evidence 
to  show  that  the  statement  of  defendant  would  not  have  been 
made  except  for  the  purpose  of  the  negotiations,  or  that  it 
was  made  by  defendant  for  the  purpose  of  buying  his  peace. 
Jones,  Evidence  (Pocket  Ed.)  section  291 ;  Kennell  v.  Boyer, 
144  Iowa,  303;  Houdeck^v.  Insurance  Co,,  102  Iowa,  303-308. 

But  aside  from  this,  when  the  evidence  was  received,  it 
did  not  appear  that  the  statement  was  made  by  defendant 
while  plaintiff  was  trying  to  secure  the  signature  of  defendant 
to  the  notes,  or  pay  for  the  machine ;  or,  as  defendant  claims, 
in  the  attempted  settlement.  That  objection  was  made,  and 
later  a  proper  motion  to  exclude;  which  was  denied.     The 
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trial  judge  may  have  changed  his  mind  and  instructed  the  jury 
to  disregard  such  evidence.  The  instructions  do  not  appear 
in  the  record.  The  presumptions  are  in  favor  of  the  judgment, 
and  error  must  affirmatively  appear. 

We  find  no  error,  and  the  judgment  is — Affirmed, 


Ladd,  C.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 


Frank  M.  Henrt,  Appellee,  v.  John  Jons,  et  al., 

Appellants. 

Bnildins  contracts:     performance:     acceptance:     payment.    Where 

1  there  has  been  substantial  performance  of  a  buUder's  contract  the 
owner  cannot  avoid  liability  for  payment  of  the  contractor  by  a 
mere  refusal  to  accept  the  building  upon  its  completion. 

Same.    VThere  a  buUding  contract  required  the  owner  to  pay  the  stipulated 

2  installments  as  the  work  progressed,  with  final  payment  upon  com- 
pletion and  acceptance  by  the  owner  and  architect,  without  regard 
to  the  architect's  estimates  or  certificates,  upon  substantial  comple- 
tion of  the  contract  the  owner  cannot  plead  failure  of  either  himself 
or  the  architect  to  express  approval  of  the  building,  in  defense  to 
a  suit  for  the  contract  price. 

Appeal  from  Boone  District  Court. — Hon.  C.  Q.  Lee,  Judge. 

Saturday,  March  14,  1914. 

Action  in  equity  to  recover  amount  alleged  to  be  due  on 
a  building  contract,  and  to  foreclose  a  mechanic's  lien.  Decree 
for  plaintiff,  and  defendant  appeals.— '^jl^rmed. 

# 

F,  W.  Oano&,  for  appellants. 
Whitaker  &  SneU,  for  appellees. 

Per  Curum. — The  plaintiff,  a  building  contractor, 
entered  into  an  agreement  with  defendant  to  furnish  the 
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material  and  coiustract  a  two-story  garage  on  a  lot  owned  by 
the  latter  for  the  agreed  price  of  $4,695.  He  alleges  that 
he  has  performed  his  agreement  in  the  construction  of  said 
building,  and  at  the  request  of  the  defendant  did  other  and 
extra  work  thereon  to  the  value  of  $102.83,  and  that  of  the 
amount  so  earned  by  him  the  sum  of  $1,498.83  remains  due 
and  unpaid  for  which  he  demands  a  recovery  and  the  enforce- 
ment of  his  lien  therefor.  The  defendant  admits  the  contract, 
but  denies  performance  thereof  by  plaintiff,  and  denies  that 
the  work  has  ever  been  approved  or  accepted  by  himself  and 
the  architect.  He  also  pleads  several  counterclaims  for  dam- 
ages on  account  of  inferior  work  and  inferior  materials,  and 
for  delay  in  completing  the  building.  Certain  payments  are 
averred  to  have  been  made  to  plaintiff  and  upon  his  orders, 
and  a  recovery  is  demanded  upon  said  counterclaims  to  the 
amount  of  $1,861.90.  The  trial  court  found  for  plaintiff  for 
$521.85,  and  established  his  lien  as  provided  by  statute. 

I.  As  is  usual  in  this  class  of  cases  the  controverefy  in- 
volves many  disputed  questions  of  fact,  upon  most  of  which 
the  trial  court  found  against  the  defendant.  We  shall  not  go 
into  any  statement  or  discussion  of  the  testimony  upon  these 
issues.  They  present  no  features  of  general  interest  or  value 
to  the  profession,  and  their  decision,  depending  as  it  does 
upon  the  particular  circumstances  of  this  individual  case,  is 
of  no  value  as  a  precedent.  We  will  only  say  that  upon 
a  reading  of  the  record  we  conclude  the  findings  of  the  trial 
court  in  this  respect  are  fairly  sustained,  and  we  discover  no 
good  reason  for  overruling  them. 

II.  Counsel  for  defendant  devotes  a  considerable  part  of 
his  argument  to  the  proposition  that  plaintiff,  having  sued 
upon  a  contract,  must  show  a  substantial  performance  on  his 

part  in  order  to  recover.    As  to  what  consti- 
TBACTs :  per-      tutes  substantial  performance  the  position  of 

formance :  ac-  .  . .  ^^    ,  .  , 

ceptance:  pay-  defendant  IS  Stated  as  follows:  ** Substantial 

ment. 

performance  permits  only  such  omissions  or 
deviations  from  the  contract  as  are  inadvertent  or  untn^en- 
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tianal,  or  not  due  to  fraud,  do  not  impair  the  structure  as  a 
whole,  are  remedial  without  doing  material  damage  to  other 
parts  of  the  building  in  tearing  down  and  reconstructing,  and 
may,  without  injustice,  be  compensated  for  by  deductions  from 
the  contract  price."     This  statement  of  law  and  definition 

of  performance  may  be  accepted  as  correct  for  the  purposes 

* 

of  this  case,  but  the  fact  as  to  the  alleged  material  defects 
in  the  building  and  material  variations  from  the  provisions  of 
the  contract  having  been  found  against  the  defendant,  then, 
upon  defendant's  own  conception  of  the  law,  the  result  an- 
nounced by  the  trial  court  works  no  violation  thereof.* 

III.  The  most  plausible  ground  of  appeal  is  upon  the 
defense  that  the  building  has  never  been  accepted  or  approved 
in  accordance  with  the  provision  of  the  contract  which  makes 
the  final  installment  of  the  contract  price  payable  at  the  com- 
pletion of  the  entire  building  if  the  same  is  accepted  by  the 
architect  and  the  defendant.  So  far  as  an  acceptance  by  the 
defendant  himself  is  concerned,  we  think  if  the  work  is  shown 
to  have  been  done  in  substantial  compliance  with  the  agree- 
ment (which  we  have  already  held  to  be  established  by  the 
evidence),  he  cannot  avoid  pa3anent  by  saying  that  he  refuses 
to  approve  or  accept  the  building.  The  only  formal  or  written 
notice  to  the  plaintiff  of  a  refusal  to  approve  the  work  was 
given  by  the  defendant  alone.  The  architect  as  a  witness  on 
the  trial,  while  criticising  the  work  done  in  several  respects, 
does  not  testify  that  he  ever  refused,  or  now  refuses,  to  accept 
the  completed  job.  The  entire  record  of  his  evidence  on  this 
point  is  as  follows:  **Q.  Did  you  ever  accept  this  building  as 
being  complete  in  compliance  with  the  plans  and  specifica- 
tions? A.  No.'*  This  denial  is  a  mere  argumentative  con- 
elusion,  nor  does  it  negative  a  substantial  compliance.  /The 
'precedents  relied  upon  by  the  appellant  are  of  the  familiar 
class,  where  the  contractor  agrees  to  accept  payment  for  his 
work  only  upon  the  estimates  or  certificate  of  an  engineer  or 
architect,  an  agreement  which  we  have  held  to  be  valid  and 
binding.    Under  such  contract  it  has  also  been  held  that  these 
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estimates  are  the  measure  of  the  contractor's  right  of  recovery. 
Mitchell  V,  Kavanaugh,  38  Iowa,  286;  Trust  Co.  v.  Oibson, 
145  Fed.  871  (76  C.  C.  A.  155,  7  Ann.  Cas.  522) ;  MiUer  v. 
R.  B.  Co.,  132  Iowa,  412;  McNamara  v.  Harrison,  81  Iowa, 
486 ;  Edwards  v.  Louisa  County,  89  Iowa,  499. 

The  authority  of  these  deeisions  and  their  application 
to  all  cases  of  like  character  will  not  be  questioned,  but  the 
contract  now  before  us  is  not  of  that  kind.  It  nowhere  re- 
quires the  contractor  to  receive  payment  upon 
the  architect's  estimate  or  certificate,  but 
there  is  an  absolute  undertaking  by  defendant  to  pay  the 
stipulated  installments  according  to  the  stage  or  progress  of 
the  work ;  no  mention  being  made  of  the  architect  except  the 
reference  to  his  ** acceptance"  when  the  work  was  completed. 
Nor  is  there  any  provision  by  which  the  architect  is  given 
authority  to  act  as  arbiter  of  any  differences  arising  between 
the  contractor  and  owner,  or  to  determine  what  damages,  if 
any,  either  party  may  sustain  because  of  any  failure  of  the 
other  to  observe  the  conditions  of  the  contract.  Nor  is  there 
any  requirement  of  any  certificate  of  approval  or  acceptance 
by  such  architect.  Under  these  circumstances,  it  appearing 
that  the  job  has  been  completed  substantially  as  agreed,  we  . 
have  to  repeat  that  the  owner  may  not  plead  either  his  own 
or  the  architect's  failure  to  express  approval  thereof  as  a 
defense  to  an  action  for  the  contract  price.  All  parties  are 
required  to  act  in  good  faith,  and  a  more  captious  refusal 
to  express  an  acceptance  of  a  job  which  is  proved  to  have 
been  done  in  accordance  with  the  contract  therefore  will 
not  be  allowed  to  prevent  a  recovery.  The  evidence  discloses 
that  the  architect  is  himself  a  building  contractor,  and  was 
competing  bidder  for  this  work,  and,  while  we  would  not  be 
justified  in  finding  that  he  acted  in  conscious  bad  faith  in 
this  transaction,  it  is  not  uncharitable  to  recognize  the  pos- 
sibility that  the  circumstance  to  which  we  refer  tended  to 
make  him  less  appreciative  of  the  merits  of  plaintiff's  per- 
formance of  the  contract  than  he  otherwise  might  have 
been. 
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The  trial  court  appears  to  have  reached  an  equitable 
result,  and  its  decree  is — Affirmed.  All  the  Justices  con- 
curring. 


WiLMA  L.  Lyon,  Appellant,  v.  Belle  Bbaofiela,  Appellee. 

Real  property:  contbact  or  sale:  pebtobmancb:  qitisting  titub: 
EVIDENCE.  Defendant  purchased  a  traet  of  land  upon  the  repre- 
sentationB  of  plaintiff  and  his  agent,  and  nnder  the  mistaken  belief, 
that  it  contained  certain  land  with  timber  thereon.  It  was  subse- 
qnentlj  agreed  in  settlement  of  the  dispute  that  plaintiff  should 
convey  the  strip  in  controversy,  provided  defendant  found  a  pur- 
chaser for  the  balance  of  the  tract.  This  defendant  did  but  plain- 
tiff refused  to  perform  unless  a  mistake  in  the  price  was  rectified. 
Defendant  then  tendered  the  balance  of  the  purchase  price  accord- 
ing to  the  contract,  which  was  refused.  Held,  to  warrant  a  finding 
that  plaintiff  agreed  to  convey  the  disputed  tract  to  defendant,  in 
consideration  for  the  settlement  and  the  finding  of  a  purchaser 
for  the  remainder  of  the  tract,  and  to  show  sufficient  performance 
by  defendant  to  warrant  a  decree  quieting  the  title  to  the  tract 
in  dispute. 

Appeal  from  Polk  District  Court. — Hon.  W.  H.  McHenry, 

Judge. 

Saturday,  March  14,  1914. 

Action  in  equity  to  enforce  forfeiture  of  contract  for 
the  purchase  of  real  estate:  Counterclaim  hy  defendant 
against  plaintiff  to  establish  and  quiet  her  title  to  a  part  of 
the  same  lands.  On  trial  to  the  court  plaintiff's  bill  was  dis- 
missed in  part  and  decree  entered  as  prayed  by  defendant. 
Plaintiff  appeals. — Affirmed. 

Read  &  Ready  for  appellants. 

MQler  &  WcMingford,  for  appellee. 

Weaver,  J. — Plaintiff,  owning  a  tract  of  land  some  twelve 
or  thirteen  acres  in  extent,  sold  the  north  five  acres  to  the  de- 
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fendant.  Some  time  after  said  sale,  the  plaintiff  alleges,  she 
entered  into  another  executory  written  contract  with  the  de- 
fendant Belle  Bradfield  and  Marion  Eppard  to  sell  to  them 
the  remainder  of  said  tract  for  the  sum  of  $1,700,  payable  $50 
down  and  $25  per  month  thereafter  until  the  whole  principal 
debt  with  interest  at  6  per  cent,  should  be  discharged.  The 
land  was  described  by  location  and  its  length  and  breadth 
stated  in  feet  and  fractions  of  a  foot.  The  petition  then  avers 
the  failure  of  said  purchasers  to  pay  the  accruing  installments 
of  the  purchase  price  and  that  due  notice  of  forfeiture  was 
served  on  the  said  Belle  Bradfield  more  than  thirty  days  be- 
fore the  bringing  of  this  action.  Eppard  was  not  served  and 
does  not  appear  to  the  action.  The  petition  further  alleges 
that  upon  the  making  of  said  contract  Belle  Bradfield  took 
possession  of  the  land  so  sold  and  has  continued  therein. 
Upon  these  allegations  it  is  prayed  that  the  contract  be  de- 
clared forfeited  and  plaintiff's  title  quieted.  The  defendant 
denies  that  she  was  a  party  to  said  written  contract,  but  al- 
leges the  fact  to  be  that  Eppard  made  the  contract  with  plain- 
tiff and  endeavored  to  perform  and  would  have  performed 
his  part  thereof,  but  that  plaintiff,  though  tendered  payment 
of  said  instaUments  as  they  fell  due,  refused  to  accept  or 
receive  the  same,  and,  if  the  terms  of  said  agreement  have 
never  been  carried  out,  it  is  solely  because  of  the  refusal  of 
the  plaintiff  to  permit  the  purchaser  to  do  so.  She  admits 
that  at  or  about  the  date  of  said  contract  she  took  possession 
of  the  north  ninety-six  feet  of  said  land  and  has  since  main- 
tained the  same,  but  denies  that  she  ever  took  possession  of  the 
remainder  of  said  tract  or  ever  laid  any  claim  thereto.  She 
does,  however,  insist  that  the  ninety-six  feet  of  land  above 
referred  to  is  her  own  property.  The  nature  and  history  of 
her  claim  is  as  follows :  When  she  was  negotiating  for  the  pur- 
chase of  the  lot  on  the  north  end  of  the  original  tract,  she  ex- 
amined the  premises  and  found  thereon  a  desirable  grove  of 
trees  and  proposed  to  buy  the  north  five  acres  if  it  included 
said  grove,  and  plaintiff's  agent  having  charge  of  the  transac- 
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tion  represented  to  and  assured  her  that  the  grove  would  be  in 
fact  included  in  such  purchase,  and  thereupon,  the  land  not 
having  yet  been  platted  or  surveyed  and  the  precise  location  of 
the  line  not  yet  being  known,  she  entered  into  a  written  con- 
tract for  the  purchase  of  the  said  north  five  acres,  which  con- 
tract expressly  described  the  land  bought  as  ''five  acres  with 
grove."  On  measuring  it,  however,  it  was  found  that,  in 
order  to  include  the  grove  in  her  purchase,  the  partition  line 
should  be  carried  ninety-six  feet  farther  to  the  south.  There- 
upon, she  says,  a  controversy  arose  between  her  and  plaintiff 
over  her  claim  of  right  to  have  the  line  moved  to  the  south 
su£Bciently  to  include  the  grove  in  her  purchase,  and  for  the 
purpose  of  adjusting  or  settling  the  same  the  plaintiff,  after 
some  controversy,  offered  and  agreed  that  he  would  yield  and 
convey  said  strip  of  land  to  defendant  if  she  would  find  a  pur- 
chaser f oi;  the  remiainder  of  the  unsold  tract  on  satisfactory 
terms.  She  further  claims  that  she  accepted  the  offer  and  did 
find  and  produce  to  plaintiff  the  said  Eppard  as  a  purchaser 
who  was  accepted,  and  entered  into  a  valid  contract  to  pur- 
chase said  tract  and  endeavored  in  good  faith  to  carry  it  out, 
being  prevented  only  by  the  refusal  of  plaintiff  to  permit 
Eppard  to  do  so.  Having  thus  performed  her  agreement,  she 
took  possession  of  said  ninety-six  feet  and  has  since  claimed, 
used,  and  possessed  it  as  her  own.  She  asks  therefore  that  her 
right  to  the  ownership  of  this  land  be  confirmed  and  her  title 
quieted.  Plaintiff  denies  all  the  affirmative  matter  in  the  an- 
swer and  said  counterclaim. 

It  will  be  seen  that  the  final  question  of  fact  is:  Did  the 
plaintiff,  in  consideration  of  a  settlement  of  defendant's  claim 
growing  out  of  the  original  purchase  and  of  the  finding  of  a 
purchaser  for  the  remainder  of  the  tract,  agree  to  yield  and 
convey  to  defendant  the  ninety-six  foot  strip  1  This  inquiry 
being  once  determined,  the  remaining  fact  issues  are  not  diffi- 
cult of  solution.  That  up  to  the  date  of  the  contract  in  suit 
defendant  was  claiming  that  the  south  line  of  her  original 
purchase  should  be  located  ninety-six  feet  south  of  where  the 
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survey  placed  it  is  hardly  open  to  serious  denial.  It  is 
shown  without  substantial  dispute  that  the  inclusion  of  the 
grove  in  her  purchase  was  a  moving  consideration  in 
her  mind  for  buying  the  first  lot.  She  so  said  to  the  agent 
soliciting  her  to  buy,  and  he  assured  her  that  her  purchase 
would  include  it.  She  took  at  least  two  of  her  friends  to  view 
it,  and  in  their  presence  discussed  the  matter  with  plaintiff's 
agent  and  talked  about  getting  the  grove.  When  the  written 
memorandum  of  sale  was  signed  by  the  agent,  she  insisted 
that  specific  mention  be  made  of  the  grove,  and  this  was  done, 
describing  the  land  as  the  *  *  north  five  acres  with  grove.  * '  Im- 
mediately thereafter  she  secured  the  consent  of  the  tenant  in 
possessicm  to  yield  it  to  her.  Later,  after  the  contract  was 
made  and  part  of  the  purchase  price  paid,  a  survey  resulted 
in  placing  a  large  part  of  the  grove  south  of  her  line.  It 
would  be  hardly  possible  for  a  man,  and  quite  impossible  for 
a  woman,  to  submit  to  such  disappointment  with  equanimity, 
and  we  can  readily  believe  that  defendant  protested  to  plain- 
tiff or  to  her  husband,  who  had  immediate  charge  of  the  busi- 
ness and  insisted  that  the  ninety-six  feet  of  land  necessary 
to  give  her  the  grove  rightfully  belonged  to  her.  Nor  is  her 
story  unreasonable  that  plaintiff's  representative — her  hus- 
band— recognizing  some  mierits  in  defendant's  claim  and  to 
have  done  with  her  complaints,  finally  consented  to  yield 
to  her  the  additional  strip  of  land  in  settlement  of  the  dispute 
if  as  further  consideration  she  would  find  a  purchaser  for  the 
rest  of  the  land.  While  plaintiff's  husband  denies  this,  we 
think  the  preponderance  of  probabilities  is  with  the  defendant, 
and  that  her  theory  of  the  transaction  finds  material  cor- 
roboration in  the  fact  that  the  very  writing  sued  upon  contains 
the  stipulation  that  when  the  terms  of  the  contract  should 
be  performed  plaintiff  would  deed  this  ninety-six  feet  to  Belle 
Bradfield  and  the  remainder  of  the  tract  to  Eppard,  the  pur- 
chaser whom  she  claims  to  have  produced. 

If  then  the  failure  to  carry  out  the  contract  for  the  sale 
of  the  remainder  of  the  land  is  chargeable  to  the  plaintiff,  the 
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court  below  made  no  mistake  in  sustaining  defendant's  coun- 
terclaim. Indeed,  if  the  alleged  agreement  of  settlement  in 
which  she  was  to  find  a  purchaser  for  the  remainder  of  the 
tract  had  never  been  made,  and  defendant  had  rested  her 
claim  solely  upon  her  original  purchase  and  the  facts  as  here- 
inbefore recited  respecting  the  same,  the  court  might  well 
have  held  her  entitled  to  the  same  I'elief .  But  turning  to  the 
faets  as  to  the  performance  or  failure  to  perform  the  contract 
in  suit,  it  is  shown  without  substantial  controversy  that,  soon 
after  the  writing  had  been  executed,  plaintiff's  husband  de- 
manded that  a  change  be  made  therein  because  of  an  alleged 
mistake  in  computation  of  the  purchase  price,  and  that  it 
should  be  corrected  by  increasing  such  price  beyond  the  sum 
stated  in  the  writing.  This  demand  being  denied,  he  adopted 
the  plan  of  refusing  to  receive  payment  of  the  installments 
as  they  fell  due  from  month  to  month.  Eppard  being  in  the 
employ  of  the  defendant,  she,  at  his  request,  continued  to  ten- 
der payment  of  the  aocruing  installments  as  they  fell  due,  and 
both  plaintiff  and  her  husband  as  persistently  refused  to  ac- 
cept them,  unless  the  alleged  mistake  was  rectified.  At  the 
end  of  some  seven  or  eight  months,  Eppard,  having  become 
discouraged  or  disgusted  over  the  matter,  abandoned  further 
effort.  At  one  place  in  his  testimony  Mr.  Lyons  says  the  pay- 
ments were  refused  because  they  were  tendered  to  be  applied 
on  the  purchase  of  the  ninety-six  foot  strip  and  not  on  the 
contract  generally.  In  this,  however,  he  is  clearly  mistaken, 
as  most  of  the  tenders  were  made  in  writing  and  clearly  spec- 
ify that  the  payments  were  offered  upon  the  contract  as  writ- 
ten. Indeed,  Lyons  himself  testifies  that  he  informed  defend- 
ant he  **was  not  disposed  to  carry  out  the  contract  unless  the 
mistake  was  rectified. ' '  There  is  no  evidence  tending  in  any 
manner  to  show  that  the  purchase  of  the  larger  tract  was  not 
made  in  good  faith  or  would  not  have  been  carried  to  com- 
pletion according  to  its  terms  except  for  plaintiff's  repeated 
and  positive  refusal  to  proceed  with  it.  Such  being  the  case, 
it  follows  that  defendant  must  be  held  to  have  duly  performed 
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her  part  of  the  agreement,  and  that  she  was  entitled  to  have 
her  right  in  the  land  claimed  by  her  established  by  the  court 
as  is  done  in  the  decree. 

We  have  given  no  special  consideration  to  the  question 
whether  defendant  did  or  did  not  sign  the  writing.  We  think 
it  not  a  matter  of  controlling  importance.  It  is  perfectly  clear 
— ^indeed,  the  contract  itself  tends  to  sustain  that  conclusion — 
that  the  only  interest  of  the  defendant  in  the  transaction  was 
to  secure  to  herself  the  ninety-six  foot  strip  of  land ;  the  re- 
mainder to  be  conveyed  to  Eppard.  If  we  were  to  find  that 
she  did  sign  the  paper,  it  would  have  to  be  held  that  her 
relation  to  Eppard  and  his  purchase  of  the  larger  tract  of  land 
was  that  of  surety  only,  and  her  signature,  if  proved  or  ad- 
mitted, would  not  affect  the  merit  of  her  claim  against  the 
plaintiff. 

The  case  has  some  peculiar  features,  and  they  are  not  all 
on  one  side  of  the  controversy ;  but  we  believe  the  decree  below 
works  substantial  equity  between  the  parties  and,  it  is  there- 
fore— Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Preston,  JJ.,  concurring. 


H.  M.  QiTTiNQB,  Appellant,  v.  Robert  Duncan,  Appellee. 

Appeal:    vbdict  upon  gonfucting  evidence.    The  verdiet  of  a  jury 

1  rendered  upon  conflicting  evidence  is  conclusive  of  the  issue  on 
appeal. 

Same:    bbjectbd  evidence:     necessity  for  opfeb  of  cboof.     Error 

2  for  the  rejection  of  evidence  cannot  be  urged  on  appeal,  in  the 
absence  of  anything  in  the  record  to  show  what  the  teetimony  of  the 
witness  would  have  beeif  if  received. 

Negotiable  inttmments:    intoxication  as  a  defense:    submission  of 

3  issue.  Where  defendant  pleaded  in  defense  to  a  suit  on  his  note 
that  he  did  not  intend  to  execute  the  same,  that  it  was  procured 
by  fraud  and  at  a  time  when  he  was  under  the  influence  of  liquor, 
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evidence  that  he  had  been  drinking  heavily  on  the  day  the  note  was 
executed  was  sufficient  to  take  the  issue  tendered  bj  the  answer 
to  the  jury. 

Appeal  from  Boone  District  Court. — Hon.  R.  M.  Wright, 

Judge. 

Saturday,  March  14,  1914. 

Action  at  law  upon  a  promissory  note.     Verdict  and 
judgment  for  defendant,  and  plaintiff  appeals. — Affirmed. 

F,  W.  Oanoe,  for  appellant. 

D.  O.  Baker,  for  appellee. 

Weaver,  J. — The  note  in  suit  bears  date  May  1,  1910, 
and  purports  to  be  the  promise  of  the  defendant  Duncan  to 
pay  to  the  order  of  M.  V.  Eimler  one  day  after  date  the  sum 
1    Appeal  •  ver-     ^^  $1,000  with  interest.    The  plaintiff  alleges 
flictinK*%°vi-^°'*'   that  said  note  was  indorsed  to  him  by  the 
^^^^'  payee  after  maturity  and  that  the  same  is  due 

and  wholly  unpaid.  For  answer  to  plaintiff's  claim,  the  de- 
fendant admits  that  he  signed  the  paper  sued  upon,  but  denies 
that  he  is  in  any  manner  liable  for  the  payment  of  the  amount 
thereof.  He  alleges  the  fact  to  be  that  he  and  T.  W.  Kimler, 
the  husband  of  the  said  M.  V.  Kimler,  entered  into  a  partner- 
ship for  the  purchase  and  operation  of  a  liquor  saloon  at 
Albert  Lea,  Minn. ;  but  because  of  the  fact  that  said  Eimler 
was  indebted  to  a  considerable  extent  he  desired  to  occupy 
the  relation  of  a  secret  or  silent  partner,  and  that  he  be  known 
to  the  public  as  an  employee  in  the  business  and  not  one  of  the 
proprietors.  In  pursuance  of  this  agreement,  defendant  fur- 
ther alleges  that  Eimler  did  put  into  the  business  the  sum  of 
$1,000  against  an  equal  or  larger  sum  contributed  by  the  de- 
fendant. Some  two  or  three  months  later,  according  to  de- 
fendant, Eimler  asked  him  to  execute  some  paper  which  would 
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show  his  rights  in  the  business  and  property  in  the  event  of 
death  or  other  casualty  to  either  party,  and,  defendant  con- 
senting to  do  so,  Eimler  drew  up  a  paper  which  he  signed 
without  reading,  supposing  it  to  be  a  simple  acknowledg- 
ment of  the  facts  with  respect  to  the  business  and  himself  put 
it  in  the  safe  in  the  office  of  the  saloon,  where  it  could  be  pro- 
cured should  it  be  needed.  He  explains  his  failure  to  read 
the  paper  or  to  understand  its  real  nature  by  the  statement 
that  he  had  that  day  drunk  a  large  quantity  of  intoxicating 
liquor  which  had  to  some  greater  or  less  extent  disabled  him 
to  understand  or  appreciate  the  nature  of  his  act.  He  avers, 
however,"  and  swears  as  a  witness,  that  he  never  had  any  busi- 
ness dealings  with  M.  V.  Eimler,  the  payee  named  in  the  note, 
never  gave  her  a  note  in  any  amount,  and  was  never  indebted 
to  her  in  any  sum.  He  assumes  that  the  paper  in  suit  was 
the  one  signed  by  him  as  above  stated,  but  that  he  did  not 
know  or  understand  that  he  was  giving  a  note  and  did  not 
know  that  it  contained  the  name  of  M.  V.  Eimler.  He  further 
alleges  and  testifies  that  he  was  in  no  manner  indebted  to 
T.  W.  Eimler  and  never  undertook  or  promised  to  repay  to 
him  the  money  which  Eimler  had  put  into  the  business.  On 
the  part  of  plaintiff,  Eimler  testifies  that,  defendant  desiring 
to  borrow  money,  he  (Eimler)  obtained  $1,000  from  his  wife 
and  delivered  it  to  defendant,  and  that  the  note  in  suit  was 
given  to  evidence  the  indebtedness  so  contracted.  He  also 
says  that  defendant  was  then  quite  sober.  Mrs.  Eimler,  the 
payee  in  the  note,  testifies  that  she  gave  the  money  to  her  hus- 
band to  lend  to  defendant  and  that  he  afterward  delivered 
the  note  to  her.  The  claim  of  defendant  that  Eimler  was  a 
partner  in  the  purchase  and  operation  of  the  saloon  finds  ma- 
terial corroboration  in  the  testimony  of  the  person  from  whom 
the  business  was  purchased.  In  other  respects  the  truth  of 
the  controversy  is  to  be  'found,  if  at  all,  from  the  conflicting 
testimony  given  by  the  defendant  on  the  one  hand  and  Eimler 
on  the  other.  In  short,  the  decisive  issues  of  fact  were  pecul- 
iarly matters  for  the  consideration  of  the  jury.    It  follows  that 
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the  verdict  returned  upon  the  trial  must  be  held  conclusive 
and  the  judgment  below  sustained  unless  some  prejudicial 
error  appears  in  the  record  of  the  trial. 

But  one  error  is  assigned  upon  matters  of  evidence.    Re- 
ferring to  a  time  when  defendant  was  making  some  return 
or  report  to  the  Internal  Revenue  Department,  plaintiff's 
2    Same-  rejected   ^^^"^^^   asked  the   witness,  **Do  you  know 
sSy^to?  offer  ^"   whether  or  not  Robert  Duncan  made  a  sworn 
of  proof.  statement  as  to  who  owned  that  business  at 

that  time?"  Answer  to  this  question  was  excluded  upon  de- 
fendant's objection.  It  is  a  sufficient  reason  for  overruling 
the  assignment  of  error,  upon  the  rejection  of  this  evidence, 
that  counsel  did  not  in  any  manner  state  or  reveal  what  he 
expected  to  show  by  the  witness.  For  all  that  appears  the 
witness  might  have  answered  that  he  did  not  know.  To  take 
advantage  of  such  a  ruling  there  should  be  some  showing  or 
offer  of  the  matter  to  which  the  witness  will  testify  if 
permitted. 

It  is  further  argued  that  the  court  erred  in  submitting 
the  defense  of  intoxication  to  the  jury  because  it  is  said  there 
was  no  evidence  on  which  the  jury  could  find  for  defendant 

upon  that  issue.    We  are  not  prepared  to  so 
STBUMBNTB :  iD-  hoM.    Defcudaut  does  testify  to  having  con- 

toxicatlon  aa  a  _  ,  ^-^         i?    i- 

defense:  sub-      sumed   a  Very  large  quantity  of  liquor  on 

mission  of  issue. 

that  day,  and,  while  the  effect  upon  him  ap- 
pears not  to  have  been  so  great  as  to  deprive  him  of  his  fac- 
ulty of  memory,  we  think  the  jury  could  well  have  found  that 
his  condition  was  such  that  he  did  not  or  could  not  know 
the  real  nature  and  effect  of  the  paper  he  signed. 

Other  objections  made  to  the  charge  of  the  court  are 
argumentative  in  character  and  raise  questions  which  might 
properly  be  urged  to  the  jury  upon  the  submission  of  the  case, 
but  do  not  constitute  grounds  upon  which  the  court  was  au- 
thorized to  control  the  jury's  action  in  the  premises. 

Counsel  for  plaintiff  make  a  strong  and  plausible  argu- 
ment from  the  evidence  that  defendant's  claim  of  intoxication 
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ought  not  to  be  sustained,  and  that  his  testimony  as  to  the 
alleged  partnership  and  concerning  the  real  nature  of  the 
transaction  in  which  the  money  was  paid  or  invested  is  not 
worthy  of  belief;  but,  finding  as  we  do  that  there  was  enough 
to  carry  these  issues  to  the  jury,  the  weight,  value,  and  effect 
of  the  testimony  were  matters  for  the  consideration  of  the 
triers  of  fact,  and  the  court  is  not  authorized  to  control  their 
findings. 

We  have  read  the  record  with  care  and  find  no  reason  for 
ordering  a  new  trial.  The  judgment  of  the  district  court  is 
therefore  affirmed.  Costs  in  this  court  will  be  taxed  to  appel- 
lant except  the  cost  of  printing  the  so-called  **  Appellee's  Ex- 
planation of  Denial,'*  which  will  be  taxed  to  the  appellee. — 
Affirmed, 

Ladd,  C.  J.,  and  Evans  and  Preston,  JJ.,  concurring. 


Mary  B.  Withey,  Appellee,  v.  The  Fowler  Company, 

Appellant. 

Evidence:     leading  questions.    Where  the  eroBS-ezamination  of  plain- 

1  tiff,  suing  for  injuries  received  while  riding  in  an  automobile, 
suggested  or  assumed  that  she  was  riding  under  some  arrangement 
or  agreement  with  the  other  occupants  of  the  car,  it  was  proper  for 
her  to  state  on  redirect  examination  how  it  was  she  happened  to^go 
riding  at  that  time,  and  who  asked  her;  as  the  inquiry  was  material 
on  the  question  of  whether  she  was  a  guest,  or  the  owner  or  driver 
of  the  ear. 

Same:     leading  questions:     discretion:     evidence.     To  justify  the 

2  reversal  of  a  cause  beeaus*  of  the  overruling  of  objections  to  lead- 
ing questions  there  must  be  a  clear  abuse  of  the  court's  discretion 
in  so  doing  and  an  apparent  prejudice  of  the  rights  of  the  parties. 
In  the  instant  case  no  prejudice  appears. 

Personal  injury:      married   women:     damages:     loss   of   earninq 

3  CAPACITT.  Marriage  does  not  deprive  a  woman  of  her  right  to 
pursue  an  independent  occupation,  and  she  may  recover  for  injuries 
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depriving  her  of  her  earning  power  in  such  occupation;  and  the 
fact  that  she  may  not  be  engaged  in  snch  pursuit  at'  the  time  of 
the  injury,  or  may  have  abandoned  the  same,  will  only  affect  the 
amount  of  her  recovery. 

-\ 
Municipal  coiporations:     ordinances:    subject:    title.    An  ordinance 

4  regulating  vehicles  when  upon  the  streets,  whether  in  use  or  left 
standing,  and  also  providing  how  they  shall  be  driven  and  where 
they  shall  be  placed  when  standing,  and  another  section  dealing 
with  street  obstructions,  is  not  objectionable  as  embracing  more 
than  one  subject;  and  the  subject  treated  is  sufSciently  expressed 
by  the  title,  *  *  An  ordinance  governing  and  regulating  traffic  on  the 
streets. ' ' 

Evidence:     expert  opinion.     The  distance  in   which  a  loaded   truck 

5  could  be  stopped  when  hauled  along  a  substantially  leVel  paved 
street  is  a  matter  concerning  which  an  experienced  driver  may  give 
his  opinion  in  evidence.  In  the  instant  case  the  evidence  is  held 
to  show  that  the  street  at  the  point  where  the  truck  struck  the 
automobile,  causing  plaintiff's  injury,  was  practically  leveL 

Evidence:     examination  op  witnesses.    Where  no  attempt  is  made  to 

6  impeach  a  witness,  it  is  not  proper  in  the  examination  of  another 
witness  to  put  into  his  mouth  the  answer  sought,  concerning  what 
the  former  said  as  a  witness  in  another  proceeding  relating  to  the 
same  matter. 

Evidence:    scope  or  cross-examination.     Where  one  who  witnessed 

7  the  collision  of  a  truck  with  an  automobile  had  described  the  move- 
ments of  each  and  stated  that  he  anticipated  the  collision,  it  was 
not  prejudicial  to  ask  him  on  cross-examination  if  he  anticipated 
that  the  driver  of  the  truck  would  turn  sharply  across  the  traveled 
way  without  looking  to  see  if  any  one  was  approaching,  although 
the  anticipations  of  the  witness  were  not  material  and  might  well 
have  been  omitted. 

New  trial:     misconduct  of  counsel.     The  remark  of  counsel,  in  ob- 

8  jecting  to  a  question  as  leading,  ''Why  can't  he  ask  him  what 
he  didf  There  is  only  one  reason  and  that  is  he  wants  to  tell  the 
witness  as  near  as  he  can,"  was  not  prejudicial  misconduct. 

Municipal  corporations:  ordinances  :  construction  of  term  * '  allxt.  ' ' 

9  A  private  alley  connecting  with  the  street  and  used  for  driving 
to  and  from  the  street,  is  an  alley  connected  with  the  street,  within 
the  meaning  of  an  ordinance  defining  the  manner  in  which  vehicles 
shall  pass  from  the  street  into  an  intersecting  alley. 
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Negligence:     automobile  accident:     oontributory  negligence.     The 

10  fact  that  plaintiff,  as  she  saw  the  truck  approaching  the  automobile 
in  which  she  was  riding,  realized  the  danger  of  a  collision  and 
put  out  her  hand  and  motioned  the  driver  of  the  truck  to  stop,  when 
the  tongue  of  the  truck  struck  her  hand  accidentally,  or  that  she  put 
out  her  hand  because  of  her  instinctive  movement  to  ward  off  the  col- 
lision, did  not  render  her  guilty  of  negligence  as  a  matter  of  law. 

Same:     imputed   negugencb.     The  negligence   of   the   driver   of   an 

11  automobile  cannot  be  imputed  to  one  riding  with  him  simply  as  an 
invited  guest,  in  no  manner  responsible  for  the  course  of  the  ma- 
chine and  assuming  no  control  over  the  driver.  To  charge  one 
occupying  a  car  with  the  negligence  of  the  driver  there  must  be 
some  other  relation  between  them  than  that  of  mere  host  and  guest; 
and  the  mere  fact  that  both  have  engaged  in  a  drive  for  mutual 
pleasure  does  not  materially  alter  the  situation. 

Inatrnctionsc     refusal  of  requests.    It  is  not  error  to  refuse  to  give 

12  instructions  which  are  suflBciently  covered  by  those  given  by  the 
court;  nor  to  refuse  to  give  those  stating  mere  abstract  legal 
propositions,  without  suggesting  their  proper  application  to  the  case. 

Same.    Where  the  court  gave  a  requested  instruction  sufficiently  cover- 

13  ing  the  point,  refusal  to  incumber  the  instructions  by  repetitions  of 
the  same  thought  in  different  form  was  not  erroneous. 

Appeal  from  Black  Hawk  Disirict  Court. — Hon.  Robert  Bon- 
son,  Judge. 

Saturday,  March  14,  1914. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed, 

Mears  &  Love  joy  ^  for  appellant. 

Edwards,  Longley  &  Ransier,  for  appellee. 

Weaver,  J. — The  course  of  Lafayette  street  in  Waterloo, 
Iowa,  is  from  northwest  to  southeast.  It  is  crossed  at  right 
angles  by  Fourth  street.    About  one  hundred  feet  south  of 
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the  intersection  with  Fourth  street  a  sixteen-foot  alley  opens 
upon  Lafayette.  The  alley  is  a  private  one,  maintained  for 
the  convenience  of  the  defendant  in  hauling  goods  to  and 
from  its  wholesale  warehouse.  Lafayette  street  is  paved,  is 
fifty  feet  wide  between  curbs,  and  is  bordered  on  either  side 
by  a  fifteen-foot  sidewalk.  A  street  car  track  occupies  the 
middle  of  the  paved  way.  The  immediate  circumstances  at- 
tending the  accident,  so  far  as  they  appear  to  be  without 
material  dispute,  are  as  follows :  One  of  defendant's  employees 
with  a  truck  load  of  goods  was  driving  along  the  middle 
of  Lafayette  street  from  Fourth  street  in  the  direction 
of  the  alley.  The  truck  was  constructed  with  low  front 
wheels  which  would  turn  under  the  body  of  the  vehicle. 
It  weighed  two  tons,  and  was  carrying  a  load  of  about 
five  and  one-half  tons.  As  this  load  was  moving  down 
the  street  in  the  direction  of  the  alley  one  Loomer, 
driving  an  automobile,  in  the  rear  seat  of  which  the  plaintiff, 
with  others,  was  riding  as  an  invited  guest,  turned  into 
Lafayette  street  from  Fourth,  along  the  curb  on  the  right. 
As  the  automobile  moved  at  a  more  rapid  pace  than  the  truck, 
the  former  had  evidently  gained  on  the  latter,  and  was  about 
to  pass  it  when  the  truck  was  swung  to  the  right,  with  the 
purpose  of  entering  the  alley.  The  automobile  in  its  course 
near  the  curb  had  nearly  crossed  the  alley  opening  when  the 
heavy  truck  came  into  contact  with  the  car,  the  end  of  the 
projecting  tongue  of  the  truck  crushing  the  hand  of  the 
plaintiff  against  the  body  of  the  car  and  inflicting  a  very 
serious  injury.  Recovery  of  damages  is  sought  on  the  theory 
that  the  injury  was  occasioned  by  the  negligence  of  the  de- 
fendant's driver  in  that  he  did  not  exercise  reasonable  care 
in  the  driving  and  management  of  the  truck.  Negligence  is 
further  charged  in  that  the  driver  failed  to  obey  an  ordinance 
of  the  city,  requiring  all  vehicles  to  be  driven  upon  the  right- 
hand  side  of  the  street  upon  which  they  are  moving,  and,  upon 
turning  to  the  right  into  an  intersecting  street,  avenue,  or 
alley,  such  turn  shall  be  made  as  near  as  possible  to  the  right- 
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hand  curb.  Negligence  is  also  charged  because  of  defendant's 
failure  to  have  its  truck  equipped  with  a  brake.  The  claim 
of  the  plaintiff  is  put  in  issue  by  a  denial  of  all  the  allegations 
of  the  petition. 

The  errors  assigned  are  quite  numerous  and  we  shall 
attempt  consideration  only  of  such  as  counsel  have  thought  of 
sufficient  importance  to  make  the  subject  of  argument,  and  in 
so  doing  shall  follow  as  near  as  practicable  the  order  of  their 
presentation  in  the  brief. 

I.  Objection  was  interposed  by  defendant  to  certain 
questions  asked  plaintiff  by  her  counsel,  on  the  ground  that 
they  were  leading  and  suggestive  of  the  answer  desired.  The 
1  Evidence  •  lead-  Particular  incident  to  which  this  criticism  is 
•  inff  qiicBtions.  directed  is  the  following:  After  plaintiff  had 
been  cross-examined  on  the  part  of  the  defense  her  counsel 
addressed  to  her  an  interrogatory  as  follows:  '*Q.  Mr.  Love  joy 
has  repeatedly  suggested  in  his  questions,  or  assumed,  rather, 
in  his  questions,  that  you  went  riding  on  this  morning  by 
virtue  of  some  arrangement  or  agreement  between  the  four 
of  you.  I  will  ask  you  to  state  now  to -the  jury  just  how  it 
was  that  you  happened  to  go  riding  that  morning.  Who  asked 
you,  if  anybody  did,  and  just  how  it  happened?"  To  this  tbo 
defendant  objected  as  leading  and  suggestive,  and  that  th* 
language  of  counsel  was  improper  and  not  a  correct  statement 
of  the  facts  concerning  the  cross-examination.  The  objection 
was  overruled,  and  the  witness  answered,  in  substance,  that 
she  was  riding  at  the  time  of  the  injury'  in  Mr.  Loomer's  car 
upon  his  invitation,  extended  to  her  and  other  friends  to  drive 
about  and  see  the  city,  and  that  she  did  not  in  any  way  control 
or  direct  the  movement  or  course  of  the  car.  Aside  from  the 
statement  with  which  it  was  prefaced  the  question  appears 
to  have  been  entirely  unobjectionable.  It  was  a  material  in- 
quiry whether  plaintiff  was  a  mere  guest  of  Loomer  in  the  car, 
having  no  control  over  its  management,  or  was  the  owner  or 
hirer  thereof,  and  the  question  was  fairly  framed  to  develop 
the  fact. 
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It  may  be  conceded  that  ordinarily  counsel  should  not 
put  a  construction  of  his  own  upon  the  course  of  the  cross- 
examination  and  embody  it  in  a  statement  to  the  witness  on 
«    „        ,    ^,        redirect  examination,  but  we  are  whoUy  un- 

2.  Same  :  leading  '  "^ 

cretion°*ev11*"    ^^^^  ^^  discover  here  the  possibility  of  any 
dence.  prejudice  therefrom.    The  fact  that  plaintiff 

was  the  guest  of  Loomer  in  the  car,  was  riding  upon  his 
invitation  as  a  mere  matter  of  pleasure  or  diversion,  and 
without  any  agency  in  the  management  of  the  vehicle,  was 
in  no  manner  disputed  upon  the  trial.  That  this  court  may, 
upon  a  sufficient  record,  reverse  the  judgment  of  a  trial  court 
for  error  in  overruling  objections  to  leading  questions  may 
be  admitted,  but  the  general  rule  is  otherwise.  To  justify  a 
reversal  on  such  grounds  requires  a  clear  showing  of  abuse 
of  discretion  and  apparent  material  prejudice  to  the  rights 
of  the  objecting  party.  State  v.  Bodekee,  34  Iowa,  520 ;  State 
V.  Moelchen,  53  Iowa,  310 ;  Hall  v.  Bank,  55  Iowa,  612 ;  Reddin 
V.  Gates,  52  Iowa,  214 ;  Hilton  v.  Mason,  92  Ind.  157. 

II.  In  her  petition  plaintiff  alleged,  among  other  things, 
that  she  was  a  musician  and  teacher  of  music  by  profession, 
and  that  the  injury  to  her  hand  had  so  crippled  it  as  to 
8   pbbsonal  in-     prevent  her  use  of  the  piano  and  destroyed 
JSmeiifdiSn-    ^^^  ability  to  teach  the  use  of  the  instrument. 
Srnfng  ^?'      On  her  examination  as  a  witness  she  testified 
"*"**^-  that  she  had  been  married  about  twenty-four 

years;  that  she  had  continued  her  occupation  as  a  music  teacher 
down  to  a  period  about  six  years  prior  to  her  injury,  during 
which  period  she  had  given  no  lessons.  She  also  said  that  prior 
to  her  injury  she  frequently  played  the  piano  as  a  matter  of 
entertainment  and  on  public  occasions.  She  was  then  asked 
by  her  counsel  to  what  extent,  if  any,  the  injury  to  her  hand 
would  affect  her  ability  to  teach  piano  and  organ  playing  in 
the  future  should  she  desire  to  do  so,  and,  over  the  objection  of 
the  defendant,  she  was  allowed  to  answer,  **It  would  hinder 
me  in  this  way:  That  I  have  to  execute  and  show  the  pupil 
many  times  how  to  do  the  piece.     It  helps  them  greatly  in 
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their  lessons,  and  I  could  not  do  it  with  the  left  hand."  In 
support  of  the  exception  to  this  ruling  and  evidence  it  is 
argued  that,  in  view  of  the  conceded  fact  that  plaintiff  was  a 
married  woman,  and  had  not  been  teaching  for  several  years 
prior  to  her  injury  it  should  be.  held  that  she  was  not  a  music 
teacher  in  such  sense  that  she  could  recover  damages  for 
being  deprived  of  her  power  to  earn  money  in  such  occupa- 
tion. Further  pressing  this  proposition  upon  the  court's 
attention,  the  defendant,  in  submitting  the  case,  asked  the 
court  to  charge  the  jury  as  follows:  '^The  plaintiff  cannot 
recover  in  this  action  for  any  loss  of  earning  capacity 
l)y  reason  of  her  inability  to  play  the  piano  and  give 
music  lessons.  There  is  no  evidence  in  this  case  upon  which  to 
base  any  claim  for  damages  in  respect  to  the  loss  of  earning 
capacity  of  the  plaintiff,  and  in  estimating  the  amount  of 
damages,  if  any,  the  plaintiff  may  recover,  you  will  wholly 
disregard  any  evidence  that  has  been  given  in  the  case  regard- 
ing the  amount  of  her  earnings,  if  any,  as  a  music  teacher, 
and  you  will  award  no  damages  to  the  plaintiff  on  account  of 
any  independent  occupation  of  her  own."  The  request  was 
refused.  It  is  earnestly  contended  for  the  defendant  that,  as 
plaintiff  was  not  teaching  music  at  the  time  of  her  injury, 
and  had  not  been  so  engaged  for  several  years,  and  there  was 
no  showing  of  a  definite  purpose  to  resume  such  occupation, 
the  fact  of  her  skill,  capacity,  and  attainments  in  her  profes- 
sion was  wholly  immaterial,  and  entitled  to  no  weight  or  value 
in  estimating  the  damages  she  sustained  by  her  injury.  This 
we  think  is  not  the  law.  That  under  the  law  of  this  state 
a  married  woman  may  pursue  an  independent  business  or 
employment  and  have,  enjoy,  and  control  the  fruits  thereof, 
and  if  negligently  killed  or  injured  damages  may  be  recovered 
by  her,  or  her  administrator,  with  reference  to  her  individual 
skill  and  capacity  in  her  separate  occupation  is  of  course  too 
well  settled  to  admit  of  dispute.  Niemeyer  v,  R.  R.  Co.,  143 
Iowa,  129;  Fleming  v.  Shenandoah,  67  Iowa,  505;  Bailey  v. 
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CenterviUe,  108  Iowa,  25.     To  this  extent  the  right  of  a 
married  woman  is  not  affected  by  her  marriage  relations. 

It  has  been  held,  and  upon  unimpeachable  grounds,  that 
a  man's  education,  training,  skill,  and  capacity  to  earn  money 
is  a  proper  subject  of  consideration  in  estimating  damages 
for  his  physical  injury  or  death  even  though  he  is  not  in  actual 
employment  at  the  time  of  his  death,  or  even  if  he  has  retired 
therefrom  with  no  present  intention  of  resuming  it.  Simansan 
V.  R.  R.  Co.,  49  Iowa,  90.  In  other  words  there  is  value  in  a 
man 's  power  or  capacity  to  earn  money.  Railroad  Company  v. 
Ward  (Ky.),  44  S.  W.  1112.  His  natural  and  acquired  power, 
skill  and  capacity  to  earn  money,  are  in  a  very  proper  sense 
his  capital.  Its  value  may  be  lessened,  but  is  not  necessarily 
wholly  eliminated  because  not  employed.  The  same  is  true  of 
a  woman,  except  so  far  as  it  may  be  affected  by  her  marriage. 
Marriage,  as  we  have  seen,  does  not  take  away  her  right  to 
pursue  an  independent  occupation.  If  she  suspends  or  aban- 
dons such  occupation,  and  devotes  her  energies  to  domestic 
duties  alone,  then,  except  for  the  effect  of  a  recent  statute,  loss 
of  time  and  loss  of  power  and  capacity  to  perform  sucli 
domestic  service  would  afford  her  no  ground  for  the  recovery 
of  damages;  the  right  of  action  resting  in  her  husband  alone. 
It  happens,  however,  that  chapter  163  of  the  Laws  of  th(! 
Thirty-fourth  General  Assembly,  which  went  into  effect  very 
shortly  before  the  accident  in  this  case,  grants  to  a  married 
woman  the  right,  among  other  things,  to  recover  for  her  loss 
of  time  resulting  from  any  injury  caused  by  the  negligence  or 
wrongful  act  of  another.  Whether  this  is  to  be  construed  as 
authorizing  recovery  by  her  for  the  loss  of  earning  power  in 
the  performance  of  domestic  duties  we  need  not  now  deter- 
mine, for,  taking  the  law  as  it  stood  prior  to  tliis  enactment, 
we  think  the  contention  of  defendant  is  not  sustainable.  When 
a  married  woman,  after  years  of  employment  in  an  inde- 
pendent occupation,  lays  it  aside  for  domestic  duties  even 
though  she  has  no  present  intention  of  returning  thereto,  there 
is  no  presumption  of  law  that  she  will  never  resume  such 
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occupation.  The  future  is  an  unopened  book.  She  may,  if 
she  so  elects,  return  to  such  occupation  at  any  time.  Mis- 
fortune, widowhood,  disability  of  other  members  of  her  family 
may  cast  upon  her  the  burden  of  supporting  herself  and 
others.  Under  such  circumstances  the  occupation  in  which 
she  has  been  trained,  the  skill  and  capacity  developed  by  her 
in  an  independent  employment,  may  constitute  an  asset  or 
resource  of  scarcely  less  value  than  a  bank  deposit.  True,  in 
estimating  damages  resulting  to  her  and  her  estate  the  fact, 
if  it  so  be,  that  she  had  laid  aside  her  independent  employment, 
with  no  present  intention  of  resuming  it,  is  a  material  con- 
sideration in  determining  the  damages,  if  any,  which  may  be 
recovered.  In  other  words,  if  she  or  her  estate  is  found  entitled 
to  recover,  then  the  amount  of  damages,  so  far  as  they  are 
affected  by  her  skill,  ability,  or  capacity  for  independent 
employment,  will  be  less  in  proportion  to  the  probability  that 
she  would  never  have  made  use  thereof  even  had  the  accident 
not  occurred.  Stated  in  other  terms,  the  fact  of  a  woman's 
ability  and  capacity  in  a  skiUed  emplojrment  is  always  admis- 
sible in  this  class  of  cases,  but  the  circumstance  that  she  has 
quit  the  same,  the  length  of  time  since  she  abandoned  it, 
whether  such  abandonment  was  intended  to  be  permanent, 
and  the  possibility  or  probability  that  she  may  or  may  not 
resume  the  same,  are  all  proper  to  be  considered  upon  the 
question  of  damages. 

It  follows  that  there  was  no  error  in  overruling  the  de- 
fendant's objection  to  testimony,  or  the  denial  of  the  requested 
instruction  based  on  the  theory  that  such  evidence  was  wholly 
inadmissible. 

III.  Plaintiff  pleaded  an  ordinance  of  the  city  of  Water- 
loo relating  to  the  use  of  its  streets,  and  offered  the  same  in 
evidence.    The  ordinance  is  entitled  ''An  ordinance  governing 
4    MoNiciPAL  COB-  *"^  regulating  traffic  on  the  streets  of  Water- 
OT«n"nc^eB:        ^^y  lowa."    By  scctiou  2,  which  is  the  only 
Bubject :  title,     p^^^^  ^j  ^^-^  ordinance  here  in  question,  it  is 

provided,  among  other  things,  that  persons  driving  vehicles 
Vol.  164  Ia.— 25 
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upon  any  street  shall  keep  to  the  right-hand  side  of  saoh 
street,  and  that  all  vehicles  shall,  upon  turning  to  the  right 
into  an  intersecting  street  or  alley,  pass  and  turn  as  near  to 
the  right-hand  curb  as  possible.  To  the  offer  of  this  record 
the  defendant  objected:  First,  because  it  has  no  application 
to  the  facts  of  this  case,  it  appearing  that  defendant's  truck 
at  the  time  of  the  collision  was  entering  by  a  private  way 
upon  defendant's  private  property,  and  the  terms  of  the 
ordinance  have  no  application  to  a  use  of  the  public  street 
and  private  alley;  second,  because  the  ordinance  is  void,  as 
being  unreasonable,  uncertain,  and  indefinite,  and,  if  applied 
to  the  facts  of  this  case,  it  constitutes  an  illegal  attempt  to 
regulate  and  restrict  the  defendant's  right  of  ingress  and 
egress  between  its  private  property  and  the  adjoining  street ; 
third,  because  the  ordinance  contains  more  than  one  subject, 
and  was  passed  in  violation  of  Code,  section  681 ;  fourth,  be- 
cause neither  the  subject  nor  the  provisions  of  said  ordinance 
are  clearly  expressed  in  its  title ;  and,  fifth,  because  it  has  not 
been  shown  that  the  alley  or  way  which  the  driver  of  the  truck 
was  attempting  to  enter  is  a  public  thoroughfare.  The  objec- 
tions were  overruled,  and  the  ordinance  admitted. 

As  the  points  made  against  the  validity  of  the  ordinance 
are  most  vital,  we  give  them  first  attention.  Code,  section 
681,  relating  to  the  enactment  of  ordinances  by  municipal 
corporations,  provides  that  ''no  ordinance  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title," 
and  it  is  against  this  rule  which  it  is  claimed  that  this  ordi- 
nance offends  because  it  attempts,  not  only  the  regulation  of 
vehicles  in  use  or  left  standing  upon  the  streets,  but  also 
provides  how  drivers  of  teams  or  other  vehicles  shall  be 
required  to  drive;  how  they  shall  turn  into  an  intersecting 
street  or  avenue;  how  they  shall  cross  from  one  side  of  the 
street  to  the  other  side,  and  how  and  where  vehicles  left 
standing  in  the  street  shall  be  placed ;  and  that  another  section 
of  the  same  enactment  deals  with  obstructions  in  the  streets. 
Little  if  any  more  than  the  reading  of  this  enumeration  of 


Mar.  1914]        Withby  v.  The  PowiiER  Co.  387 

the  several  regulations  said  to  be  embodied  in  the  ordinance 
is  necessary  to  demonstrate  their  unity  of  purpose,  and  the 
propriety  of  gathering  them  into  a  single  ordinance.  Healy 
V.  Johnson,  127  Iowa,  221 ;  State  v.  Wells,  46  Iowa,  663 ;  Demp- 
sey  V.  Burlington,  66  Iowa,  689 ;  Beresheim  v.  Amd,  117  Iowa, 
89.  They  all  have  direct  reference  to  the  use  of  the  public 
streets  of  a  city  where,  by  reason  of  the  amount  of  traffic  and 
the  great  number  of  vehicles  moving  in  all  directions,  regula- 
tion  and  order  are  demanded  to  avoid  congestion  and  con- 
fusion and  facilitate  the  transaction  of  business.  It  would  be 
a  very  unfortunate  situation  for  the  government  of  cities  if 
we  were  obliged  to  hold  with  counsel  that  the  several  matters 
of  street  regulation  to  which  reference  is  made  in  argument 
are  so  unrelated  and  foreign  to  each  other  that  they  can  be 
treated  and  regulated  only  by  the  enactment  of  separate 
ordinances. 

But  it  is  urged  that  even  if  the  ordinance  is  not  vulner- 
able to  the  objection  that  it  embodies  two  or  more  distinct 
subjects  of  legislation,  it  still  offends  against  the  requirement 
that  its  subject  shall  be  clearly  expressed  in  the  title.  The 
particular  point  there  made  is  that  the  words,  ''An  ordinance 
governing  and  regulating  traffic  on  the  streets,"  do  not  have 
any  clear  or  direct  reference  to  the  control  or  regulation  of 
moving  vehicles.  It  is  said  that  ''traffic"  has  relation  alone 
to  buying  and  selling,  and  the  use  of  the  streets  as  market 
places  and  other  matters  of  kindred  nature,  and  that  to  extend 
the  phrase  to  include  the  use  of  streets  as  public  ways  for  the 
driving  of  vehicles  and  the  transportation  of  freight  and 
passengers  is  not  justified  by  the  "approved  usage  of  the 
language."  Code,  section  48,  subd.  2.  That  "traffic"  in  its 
general  sense  does  include  buying  and  selling  and  exchange 
of  goods,  wares,  and  merchandise  is  not  to  be  denied,  but, 
like  other  words,  its  precise  meaning  in  any  given  instance 
depends  largely  upon  the  connection  in  which  it  is  employed. 
To  the  mind  of  one  versed  in  the  use  of  the  English  language 
a  reference  to  "street  traffic"  or  "traffic  upon  the  streets" 
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of  a  city  does  not,  in  our  judgment,  suggest  simply  the  business 
of  buying  and  selling  and  exchanging  of  commodities,  but 
also  the  general  movements  and  intercommunication  of  the 
people  carried  on  upon  our  streets,  including  travel,  the  driv- 
ing of  vehicles,  the  hauling  of  movables,  the  transportation 
of  passengers,  and  all  the  multifarious  activities  which  may 
properly  avail  themselves  of  the  use  of  a  public  highway. 
Such  employment  of  the  word  appears  to  be  entirely  legiti- 
mate, and  so  clearly  so  that  we  think  that  a  mere  reading  of 
the  title  of  this  ordinance  must  instantly  and  inevitably  direct 
the  thought  of  the  reader  to  the  very  matters  which  it  attempts 
to  regulate.  Such  definition  finds  support  in  our  standard 
lexicons.  For  example,  the  most  recent  edition  of  Funk  & 
Wagnall's  Dictionary  includes,  within  the  accepted  meanings 
of  *' traffic,"  the  '* business  of  transportation."  So  also  the 
Century  Dictionary  defines  it,  not  only  as  an  interchange  of 
goods,  but  also  as  ''the  coming  and  going  of  persons  or  the 
I  transportation  of  goods  along  a  line  of  travel."    In  the  case 

before  us  the  plaintiff  with  others  was  being  driven  along 
the  street  in  a  moving  vehicle,  and  the  defendant  by  its 
employee  was  transporting  goods  along  the  same  street  in 
another  vehicle,  each  movement  being  an  item  among  those 
things  which  make  up  what  we  speak  of  and  what  the  ordi- 
nance includes  in  the  comprehensive  term  ''traffic  on  the 
streets."  We  think  the  question  is  not  open  to  reasonable 
doubt,  and  that  the  objection  to  the  ordinance  because  of 
insufficiency  of  title  must  be  overruled. 

IV.  The  extent  of  the  record  to  be  considered  requires 
us  to  abbreviate  our  reference  to  other  alleged  errors  in  rul- 
ings upon  the  introduction  of  testimony.    One  Baldwin,  who 

6.  bvidbncb:  ex-    ^^  shown  to  be  an  experienced  driver,  was 
pert  opinion.      ^^^^^  y^y  plaintiff's  counsel  for  his  opinion  of 

the  time  or  distance  in  which  such  a  truck  load  could  be 
stopped  when  being  hauled  along  a  substantially  level  paved 
street,  and  the  defendant  excepts  to  the  admission  of  his  an- 
swer over  the  usual  general  objections.    Contrary  to  the  con- 
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tention  in  arg^ument,  we  think  there  was  sufficient  evidence 
of  the  experience  and  competency  of  the  witness,  and  the 
question  was  directed  to  a  matter  upon  which  such  a  witness 
may  give  opinion  evidence.  It  may  be  true  that  some  mem- 
bers of  the  jury  were  men  whose  own  experience  and  observa- 
tion were  equal  or  superior  to  that  of  the  witness,  but  of 
twelve  jurors  drawn  at  large  from  different  ranks  and  occu- 
pations in  life  it  is  safe  to  say  that  some,  if  not  all,  would  find 
the  opinion  of  experts  to  be  of  value  in  properly  weighing 
and  applying  the  testimony. 

But  it  is  further  objected  that  the  question  in  this  case 
embodied  the  thought  of  a  level  street,  when  it  appears  that 
the  truck  was  going  down  a  sharp  incline.  As  we  read  the 
testimony  the  street  had  no  marked  grade  or  incline  longi- 
tudinally. Measuring  at  right  angles  from  the  middle  line 
of  the  street  in  the  direction  of  the  alley,  there  was  a  slight 
descent,  amounting  at  a  point  halfway  to  the  curb  to  only  six 
one-hundredths  of  a  foot,  but  from  this  point  the  slope  was 
accentuated,  reaching  sixty-three  one-hundredths  of  a  foot  at 
the  gutter.  It  thus  appears  the  only  incline  of  any  serious 
moment  was  within  the  last  twelve  and  one-half  feet  of  the 
curb.  The  driver  says  that  his  truck  measured  eight  feet 
between  the  rear  and  front  axles,  and  that  the  tongue  ex- 
tended thirteen  feet  beyond  the  front  axle.  The  length  of 
the  outfit  from  the  end  of  the  tongue  to  the  rear  of  the  bed 
was  twenty-four  feet,  five  inches.  There  was  evidence  tend- 
ing to  show  that  the  truck  was  driven  along  the  street  rail- 
way track  astride  the  left-hand  rail  until  the  driver  turned 
to  swing  into  the  alley.  Now  as  the  automobile  must  have 
occupied  at  least  four  to  six  feet  next  to  the  curb,  and  as  it 
was  the  projecting  end  of  the  tongue  which  did  the  damage, 
it  follows  of  necessity  that  at  the  time  of  the  collision  the  rear 
end  of  the  truck  had  not  yet  left  the  car  track,  and  its  move- 
ment could  not  have  been  materially  affected  by  the  slope  or 
incline  toward  the  gutter.  Hence  we  think  the  question  put 
to  the  witness  was  not  objectionable  as  being  based  upon  a 
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false  hypothesis.  This  is  equally  true  if  we  accept  the  de- 
fendant's claim  that  the  driver  came  down  the  street  on  the 
right-hand  side  of  the  car  track. 

It  appears  that  following  this  accident  there  was  some 
,sort  of  hearing  in  the  police  court  at  which  Loomer,  the 
driver  of  the  automobile,  was  examined  as  a  witness.    One 

Mueller,  who  was  present  at  that  heariug, 

6.   Bvidincb:  ez- 

amination  of      was  examined  as  a  witness  for  the  defendant 

wltneBTCB. 

in  this  case,  and,  among  other  things,  he  was 
asked  if  Loomer,  on  being  questioned  why  he  did  not  stop 
his  automobile,  answered  that  he  did  n6t  have  to  stop;  that 
he  had  a  right  to  be  on  that  side  of  the  street.  The  answer 
was  ruled  out  on  the  plaintiff's  objection.  In  this  there  was 
no  error.  In  the  first  place,  in  the  absence  of  any  offer  to  im- 
peach Loomer,  it  was  not  competeirt  for  counsel  to  put  the 
answer  sought  in  witness'  mouth.  Furthermore  it  would  at 
most  have  bearing  only  on  the  question  whether  Loomer 's 
negligence  did  not  contribute  to  the  accident,  and  for  reasons 
hereinafter  stated  we  think  his  negligence  cannot  be  imputed 
to  the  plaintiff. 

One  Heinz,  an  employee  of  defendant,  testifying  in  its 
behalf,  said  he  saw  both  the  truck  and  auto  approaching  the 
opening  of  the  alley,  and  described  their  movements  as  they 

appeared  to  him,  and,  among  other  things, 
of  cross-  '         said  he  anticipated  the  automobile  was  likely 

exsmiDation. 

to  collide  with  the  wagon  because  of  the  direc- 
tion in  which  they  were  moving.  He  was  then  asked  by  plain- 
tiff's counsel  whether  he  anticipated  that  the  driver  of  the 
wagon  would  turn  his  team  sharply  across  the  traveled  way 
without  looking  to  see  whether  any  one  was  coming.  This  was 
answered  in  the  negative.  In  this  we  think  there  was  no  de- 
parture from  the  proper  scope  of  cross-examination.  The  im- 
pressions and  anticipations  of  the  witness  were,  however,  mat- 
ters of  no  material  moment,  and  might  well  have  been  omitted. 
It  is  not  conceivable  that  any  substantial  prejudice  to  de- 
fendant could  have  resulted  therefrom. 
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V.  Prejudicial  misconduct  of  counsel  is  charged  because 
of  the  following  incident :  Counsel  for  plaintiff  was  objecting 
to  the  course  of  examination  of  a  witness  for  defendant  on  the 

ground  that  the  inquiry  was  leading,  and  at 

8.   Nbw  trial:  .  ,       .      ,    i        i  .     x-        i^ 

miscondnct  of     one  pomt  emphasized  the  objection  by  saying 

to  the  court:  ** Why  can't  he  ask  him  what  he 
didf  There  is  only  one  reason,  and  that  is  he  wants  to  tell 
the  witness  as  near  as  he  can. ' '  The  remark  was  more  petulant 
than  polite,  but  in  the  stress  and  strain  of  a  warmly  contested 
jury  trial  the  quality  of  professional  temper  is  often  severely 
tried.  Experience  and  observation  teach  us,  however,  that 
wounds  thus  inflicted  are  not  often  so  deep  or  so  serious  that 
they  may  not  be  more  effectually  healed  by  a  visit  to  the  near- 
est cigar  counter  than  by  any  dressing  which  the  court  can 
apply.  This  case  presents  no  exception  to  that  rule.  Jurors 
must  be  given  the  credit  of  ordinary  common  sense  and  hon- 
est purpose  to  dispose  of  questions  submitted  to  them  upon 
the  evidence  under  the  instructions  given  by  the  court,  and 
may  be  presumed  to  disregard  the  ordinary  interchange  of 
left-handed  compliments  between  opposing  counsel  except  as 
matters  of  momentary  diversion. 

VI.  A  motion  to  direct  a  verdict  for  the  defendant  on  the 
ground  that  no  culpable  negligence  on  its  part  is  disclosed  by 
the  testimony  was  overruled,  and  this  is  said  to  be  error.    The 

objection  is  not  borne  out  by  the  record.    The 
poHATioNB :  or- '  point  is  made  that  the  alley,  not  being  a  pub- 

dinances:  con-     ..  ^-  u       x     •         -x      'xi-  x 

gtruction  of        lie  Way,  the  manner  of  entering  it  with  team 

term  "aUey."  "^ ' 

and  truck  does  not  come  within  the  terms  of 
the  ordinance.  But  we  cannot  so  hold.  Here  was  a  sixteen- 
foot  alley  opening  out  upon  the  public  street  into  and  out  of 
which  the  teams  and  trucks  of  defendant  and  of  others  were 
being  driven.  It  was  open  to  the  public  to  the  extent  that, 
as  was  said  in  behalf  of  the  defendant  on  the  trial,  any  one 
who  desired  to  do  so  could  drive  or  pass  through  its  course 
so  long  as  the  property  of  the  proprietors  was  not  interfered 
with.    But  even  if  devoted  wholly  to  private  use,  it  was  an 
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alley  connected  with  the  street,  and  therefore  within  the  ex- 
press language  of  the  ordinance.  The  reason  which  called 
for  such  regulation  governing  the  entrance  to  one  alley  ap- 
plies with  equal  urgency  to  all,  without  regard  to  whether  it 
be  public  or  private.  The  purpose  of  requiring  the  driver  to 
keep  to  the  right  side  and  make  his  turn  into  the  alley  as 
near  as  practicable  to  the  right  curb  was  evidently  to  prevent 
this  very  class  of  accidents  by  avoiding,  so  far  as  possible,  the 
** pocketing"  between  the  turning  vehicle  and  the  curb  of 
other  vehicles  following  their  proper  course  along  that  side  of 
the  street.  Whatever  may  be  the  truth  as  to  the  course  taken 
by  the  driver  of  the  truck,  whether  in  the  middle  or  to  the 
left  of  the  middle  of  the  street,  as  claimed  by  plaintiff,  or  to 
the  right  of  the  middle  as  claimed  by  defendant,, we  think  it 
was  fairly  open  to  the  jury  to  find  that,  had  he  exercised  rea- 
sonable watchfulness  to^look  to  his  right  or  to  control  the 
movement  of  his  team  and  truck,  the  collision  would  have 
been  avoided.  He  knew,  or  was  bound  to  know,  that  other 
vehicles  moving  along  that  side  of  the  street  were  liable  to  be 
approaching  along  the  curb,  and  that  his  entrance  into  the 
alley  opening  would  interrupt  such  travel.  Whatever  may 
have  been  his  exact  course  it  is  perfectly  clear  that  he  was 
not  driving  near  the  right-hand  curb,  and  drivers  of  other 
vehicles  moving  from  the  rear  in  the  same  direction,  and  keep- 
ing to  the  curb,  were  not  bound  to  anticipate  that  he  would 
swing  across  their  line  of  travel  without  exercising  due  care 
to  avoid  running  into  them.  Indeed  it  seems  hardly  possible 
that  the  collision  could  have  happened  at  the  place  and  in  the 
manner  described  by  both  parties  had  he  used  any  fair  degree 
of  care  to  guard  against  the  dangers  incident  to  such  use  of 
the  highway.  If  he  was  negligent,  then  his  negligence  was 
that  of  his  employer ;  and,  to  say  the  very  least,  there  was  no 
such  failure  of  evidence  on  the  part  of  plaintiff  as  to  call  for 
a  directed  verdict  against  her. 

It  is  next  said  that  plaintiff  herself  was  negligent.    Her 
testimony  tends  to  show  that,  as  she  saw  the  near  approach 
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of  the  truck  and  realized  the  danger  of  collision,  she  put  out 
^     ,  her  hand,  motioning  the  driver  of  the  truck 

10.  Nboligbncb: 

automobile  ac-  to  hold  UD,  when  the  forward  thrust  of  the 

cldent :  con-  '^ ' 

neguience.        truck  struck  the  palm  of  her  hand,  whether 

by  sheer  accident  or  because  of  an  instinctive 
movement  on  her  part  to  ward  oflf  the  threatened  stroke  is 
not  entirely  clear,  and  her  injury  followed  as  already  de- 
scribed. Because  of  her  action  in  this  respect  we  are  asked 
to  hold  that  as  a  matter  of  law  she  was  guilty  of  contributory 
negligence.  The  statement  of  the  circumstances  demonstrates 
the  unsoundness  of  the  objection.  Plaintiff  was  confronted 
with  a  sudden  peril.  Her  effort  to  attract  the  driver's  at- 
tention and  avert  the  collision  was  a  proper  one.  The  ihrust- 
ing  out  of  her  hand  was  at  least  a  natural  movement,  even 
if  a  futile  one,  and  to  lay  down  the  rule  that  an  act  so  hu- 
manly natural  in  a  sudden  and  alarming  emergency  is  negli- 
gence as  a  matter  of  law  would  be  to  overturn  the  most  funda- 
mental principles  of  the  law  governing  recoveries  for  per- 
sonal injury. 

In  this  connection  we  may  as  well  consider  the  further 
objection  here  made,  and, also  again  raised  upon  the  charge 
to  the  jury,  that  Loomer,  the  driver  of  the  automobile,  was 

negligent  in  the  management  of  the  car,  and 

11.  Same:  Im-  .  ^   ii 

puted  negu-      that  such  negligence  is  in  some  way  imputable 

geDce. 

to  the  plaintiff.  Of  the  fact  that  plaintiff  was 
the  guest  of  Loomer  in  the  car,  that  she  was  in  no  manner 
responsible  for  its  control  or  movement  as  owner,  proprietor, 
or  hirer — ^there  is  not  the  slightest  dispute.  That  the  negli- 
gence of  the  person  giving  the  invitation  is  not  to  be  imputed 
to  an  invited  guest  under  such  circumstances  is  the  settled 
law  of  this  state.  Nesbit  v.  Oamer,  75  Iowa,  314;  Larkin  v, 
Ry,  Co.,  85  Iowa,  504;  Bailey  v.  CentervUle,  115  Iowa,  271. 
Counsel  do  not  deny  the  authority  of  these  precedents,  but 
say  the  court  should  have  submitted  to  the  jury  the  question 
whether  plaintiff  and  the  driver  were  not  engaged  in  a  com- 
mon enterprise,  and,  if  so,  the  conduct  and  negligence,  if  any. 
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of  Loomer  would  be  imputable  to  plaintiff.  We  can  readily 
conceive  that  plaintiff  and  Loomer  might  have  been  driving 
together  under  circumstances  which  would  justify  the  con- 
clusion that  they  were  engaged  in  a  common  enterprise,  but 
certainly  such  common  purpose  or  interest  is  not  to  be  in- 
ferred from  the  fact  that  they  were  riding  in  the  same  ve- 
hicle, one  of  them  driving  and  managing  the  same,  while  the 
other  occupied  another  seat,  passively  going  wherever  the 
driver  saw  fit  to  direct  their  course.  Nor  can  it  be  inferred 
from  the  fact  that  the  latter  accepted  the  invitation  of  the 
former  to  ride  as  a  matter  of  simple  pleasure  or  outing.  In- 
deed the  fact  that  one  invites  and  the  other  accepts  a  simple 
invitation  of  this  kind,  without  suggestion  of  some  conunon 
end  to  be  accomplished  by  their  united  effort  or  agency,  tends 
to  negative  any  such  relation. 

In  none  of  our  cases  are  the  conditions  ordinarily  neces- 
sary to  justify  an  imputation  of  a  driver's  negligence  to  his 
passenger  or  companion  more  succinctly  or  concretely  stated 
than  in  Larkin  v,  Ry.  Co,,  85  Iowa,  504.  In  that  case  the 
plaintiff  engaged  at  a  livery  stable  a  team  and  driver  to  take 
her  to  the  home  of  a  friend  in  the  country.  In  attempting  to 
cross  a  railway  track  which  intersected  their  route  of  travel, 
they  were  struck  by  a  passing  train,  and  plaintiff  received  an 
injury.  In  an  action  against  the  railway  company  to  recover 
damages  the  defendant  sought  to  impute  to  plaintiff  the  al- 
leged negligence  of  the  driver.  Upon  this  contention  the 
court  charged  the  jury  that  the  driver's  negligence  would 
prevent  a  recovery  only  in  case  it  was  found  that  he  was 
under  the  control  and  direction  of  plaintiff,  or  in  case  she  had 
the  right  to  control  or  direct  him,  and  the  rule  of  law  thus 
stated  was  approved  by  this  court.  Of  the  facts  in  the  case 
the  court  said  that  plaintiff  had  no  knowledge  of  the  proper 
route  to  her  place  of  destination;  that  such  matter  '*was  left 
to  the  determination  of  the  liveryman  and  his  driver.  She 
gave  the  driver  no  directions  as  to  the  course  to  take,  and  as- 
sumed no  control  over  him."    As  there  was  a  dispute  in  that 


I 
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case  upon  some  of  these  propositions  it  was  properly  submitted 
to  the  jur3 .  But  in  the  ease  before  us  there  is  no  conflict,  and 
the  jury  would  not  have  been  justified  in  imputing  Loomer's 
negligence,  if  there  was  any,  to  the  plaintiff. 

It  is  said  that  the  ride  being  taken  could  be  considered 
a  common  or  joint  enterprise  within  the  law  because  the  trip 
was  being  taken  as  the  result  of  an  arrangement  or  agree- 
ment between  Loomer  and  plaintiff  and  another  friend  the 
evening  before  the  accident,  and  all  were  riding  together  for 
the  common  pleasure  to  be  so  found.  The  extent  of  this  ar- 
rangement seems  to  have  been  that  plaintiff,  a  nonresident  of 
the  city,  was  visiting  a  friend  in  Waterloo,  and  on  Sunday 
evening  Loomer  and  his  wife  called  upon  them.  Before  leav- 
ing Loomer  said  in  substance  that  if  they  would  like  he 
would  be  pleased  to  take  them  out  and  let  them  see  how  the 
tovm  had  grown  since  their  previous  visit.  The  invitation 
was  accepted,  and  it  was  arranged  that  he  would  call  for  them 
on  the  following  morning,  as  he  in  fact  did.  This  in  our 
judgment  has  no  tendency  to  show  a  joint  undertaking  or 
enterprise  in  which  either  j)arty  assumes,  or  is  charged  with, 
any  responsibility  or  liability  for  the  negligence  of  the  other. 
It  is  no  answer  to  say  that  both  driver  and  his  guest  were  out 
for  the  pleasure  or  recreation  to  be  derived  from  the  ride. 
If  A.  accepts  the  invitation  of  B.  to  walk  with  him  to  church, 
or  to  the  postoffice,  or  as  a  matter  of  mere  recreation,  and 
while  so  engaged  A.  is  injured  by  the  negligence  of  G.  to 
which  B.  's  want  of  care  in  some  manner  contributes,  counsel 
would  not  think  of  insisting  that  B.'s  negligence  should  be 
imputed  to  A.,  and  thereby  release  C.  from  liability  for  his 
tort.  If  not,  then  in  what  manner  is  their  relation  changed 
if,  instead  of  inviting  him  to  walk,  A.  politely  invites  B.  to 
get  into  his  carriage  and  ride  to  church,  or  to  the  postoflSce, 
or  for  an  hour's  diversion? 

It  is  somewhat  difScult  to  state  a  comprehensive  defini- 
tion of  what  constitutes  a  joint  enterprise  as  applied  to  this 
class  of  cases,  but  it  is  perhaps  sufiBciently  accurate   for 
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present  purposes  to  say  that  to  impute  a  driver's  negligeuce 
to  another  occupant  of  his  carriage,  the  relation  between  them 
must  be  shown  to  be  something  more  than  that  of  host  and 
guest,  and  the  mere  fact  that  both  have  engaged  in  the  drive 
because  of  the  mutual  pleasure  to  be  so  derived  does  not  ma- 
terially alter  the  situation. 

There  was  no  evidence  upon  which  the  jury  could  have 
properly  found  plaintiff  chargeable  with  the  negligence  of 
Loomer,  and  there  was  no  error  in  refusing  to  direct  a  verdict 
for  defendant  on  that  ground,  or  in  refusing  to  submit  the 
question  to  the  jury. 

VII.  Various  other  exceptions  preserved  by  defendant 
relate  to  the  charge  to  the  jury  and  the  refusal  of  requested 

instructions.     Most  of  these  points  are  cov- 

12.    INSTROCTIONS:  ,     i  .1  t  •  i  j        i.      j  j 

refusal  of         ered  by  the  discussion  already  had,  and  we 

requests. 

shall  not  further  consider  them.  Some  of  the 
other  questions  thus  raised  are  suflSciently  covered  by  the 
charge  given  by  the  court. 

Still  others  of  the  requests  for  instructions  state  mere 
abstract  legal  propositions  without  any  su^estion  or  direc- 
tion to  the  jury  for  their  proper  application  to  the  case  in 
hand,  and  there  was  no  error  in  refusing  them. 

Several  of  these  requests  bore  upon  the  proposition  that 
if  the  proximate  cause  of  the  collision  was  the  negligence  of 

Loomer,  then  the  injury  to  plaintiff  could 
not  be  charged  to  defendant  and  she  could 
not  recover.  One  request  sufficiently  covering  that  point  was 
in  fact  given  to  the  jury,  and  the  court  rightly  declined  to  in- 
cumber its  charge  by  a  repetition  of  the  same  thought  in  dif- 
ferent forms. 

Concerning  the  error  assigned  upon  the  court's  refusal 
to  charge  the  jury  that  no  consideration  should  be  given  the 
plaintiff's  profession  as  a  music  teacher,  we  have  already  suf- 
ficiently indicated  our  views.  It  ought  to  be  said  perhaps 
that,  while  refusing  the  instruction  asked,  the  court  in  charg- 
ing the  jury  seems  in  effect  to  have  excluded  that  feature 
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of  the  case  as  an  element  to  be  considered  in  the  estimate  of 
damages.  Upon  the  measure  of  damages  the  court  said  that  if 
the  jury  found  for  plaintiff,  **the  measure  of  her  recovery 
is  such  sum  as  will  fairly  compensate  her  for  injuries  directly 
resulting  in  consequence  of  defendant's  negligence,  which 
would  include  inconvenience,  disfigurement,  and  pain  of  body 
and  anguish  of  mind  which  she  has  suffered  in  consequence 
of  the  injury,  and  such,  if  any,  as  it  is  reasonably  certain  she 
will,  in  consequence  of  such  injuries,  be  subject  to  in  the 
future,"  also  for  expenses  incurred  for  physicians  and 
nurses  and  for  medical  and  hospital  expenses  made  necessary 
by  such  injury.  We  think  the  jury  must  have  understood 
that  in  finding  plaintiff's  damages  they  were  confined  to  a 
consideration  of  the  elements  thus  enumerated,  and  if  there 
was  any  error  in  failing  to  mention  the  matter  of  plaintiff's 
profession  or  her  loss  of  time,  the  prejudice,  if  any,  was  to 
the  plaintiff  rather  than  to  the  defendant. 

A   painstaking  examination   of  the  record  reveals  no 
prejudicial  error,  and  the  judgment  below  is — Affirmed. 


Ladd,  G.  J.,  and  Evans  and  Preston,  JJ.,  concurring. 


Charles  B.  Hunter,  Appellee,  v.  August  Amish  et  al.. 

Appellants. 

Beta  tea  of  decedents:  convktance  or  seal  property  by  executors. 
1  Where  the  testator's  wiU  authorized  the  executors  when  dullj  quali- 
fied to  eonvej  real  property,  and  after  probate  of  the  will  and 
qualification  they  made  a  deed  to  the  property  and  received  the 
consideration  therefor,  the  title  thus  conveyed  was  not  affected  by 
an  unauthorized,  void  or  voidable  contract  to  convey  the  property 
to  the  same  grantee,  made  before  their  appointment;  especially 
where  there  was  no  objection  made  by  one  having  a  right  to 
complain  and  no  suggestion  of  fraud  or  that  the  land  was  not  sold 
at  its  fair  value. 
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Seal  property:  quieting  title:  pleading:  fboof:  yamjakce.  In 
2  aetions  to  qalet  title  the  plaintiff  need  only  allege  that  defendant 
claims  some  adTerae  interest;  so  that  a  petition  alleging  that  de- 
fendant claimed  under  a  judgment  against  one  of  the  heirs  to  an 
estate,  while  the  evidence  showed  that  the  claim  was  thro<i|^  another 
heir,  did  not  constitate  a  failure  of  proof. 

Appeal  from  Johnson  District  Court. — ^Hon.  B.  P.  Howell, 

Judge. 

Satubdat,  AIabch  14,  1914. 

Action  in  equity  to  quiet  title  to  laud.  Decree  for  plain- 
tiff, and  defendants  appeal — Affirmed, 

F.  B.  KimbaU,  for  appellants. 

W.  J.  Baldwin  and  8.  K.  Stevenson,  for  appellee. 

Weaves,  J. — The  petition  alleges  that  the  plaintiff  is  the 
owner  in  fee  of  a  certain  descrihed  tract  of  land,  having 
acquired  the  title  thereto  by  purchase  and  proper  deed  of 
conveyance  from  the  executors  of  the  last  will  and  testament 
of  one  Rosa  Weber,  who  died  seised  thereof.  It  is  further 
alleged  that  defendants  make  some  claim  to  or  lien  upon  the 
said  lands,  based  upon  a  judgment  rendered  against  one  of 
the  sons  and  heirs  of  the  said  Rosa  Weber,  but  plaintiff  avers 
that  said  judgment  was  not  and  is  not  a  lien  on  said  land  or 
on  any  interest  therein.  He  further  says  tliat,  before  be- 
ginning this  proceeding  he  tendered  to  the  defendants  the  sum 
of  $1.25  and  demanded  from  them  the  execution  and  delivery 
to  him  of  a  quitclaim  deed  of  said  land,  but  defendants  refused 
to  accept  the  tender  or  to  execute  or  deliver  the  deed.  A 
decree  quieting  the  title  in  plaintiff  and  for  the  recovery  of 
costs  and  attorney  fees  is  prayed. 

Answering  the  petition,  defendants  admit  that  Rosa 
Weber  died  seised  of  the  property,  and  that  she  left  a  will, 
which  was  duly  probated,  but  deny  that  the  land  was  ever 
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conveyed  to  plaintiff  by  a  valid  deed.  They  also  deny  all 
allegations  of  the  petition,  except  as  above  admitted.  De- 
fendants also  file  a  counterclaim,  alleging  that  August  Amish, 
the  husband  of  his  co-defendant,  is  the  owner  in  fee  of  a 
one-eighth  part  of  said  land,  and  pray  that  such  title  may  be 
quieted  in  him. 

There  was  a  trial  to  the  court  upon  the  issues  thus  joined, 
and  decree  entered  dismissing  the  defendants'  counterclaim, 
and  quieting  the  title  to  the  entire  tract  in  plaintiff.  The  will 
of  Rosa  Weber  was  considered  by  this  court  in  the  case  of 
Hunter  v.  Savings  &  Trust  Co.,  157  Iowa,  168,  and  the  conclu- 
sions there  announced  appear  to  control  the  disposition  of 
this  appeal.  It  is  claimed,  however,  that  the  record  in  this 
case  shows  certain  facts  not  appearing  in  the  former  case, 
and  should  lead  to  a  different  result.  The  will  in  question, 
as  originally  made,  provided  for  the  payment  of  a  few  small 
legacies  and  the  division  of  the  residue  of  the  estate  among 
her  eight  surviving  children  in  equal  shares.  Thereafter  she 
executed  a  codicil  to  said  instrument  as  follows: 

I  nominate  and  appoint  my  son,  William  Weber  and  A.  B. 
Prisbie,  my  son-in-law,  to  be  the  sole  executors  of  this  will  and 
my  estate  without  bond  and  authorize  and  empower  them  to 
sell  my  real  estate  and  sign  a  deed  therefor,  as  fully  and  com- 
pletely as  I  myself  could  do.  And  said  deed  when  so  signed 
shall  convey  all  right,  title  and  interest  I  have  in  any  of  my 
real  estate  at  the  time  of  my  death.  And  no  bonds  shall  be 
required  for  the  sale  of  said  real  estate,  property  or  other 
purpose. 

The  testatrix  died  December  26,  1909.  The  will  and 
codicil  were  duly  probated  on  April  16,  1910,  and .  on  the 
same  day  the  executors  qualified  under  said  appointment. 
It  appears,  however,  that  on  April  8,  1910,  and  before  the 
probate  of  the  will  and  qualification  of  the  executors,  they 
assumed  authority  to  enter  into  an  executory  contract  for  a 
sale  of  the  land  in  question  to  plaintiff,  the  conveyance  to  be 
made  March  1,  1911,  by  executor's  deed  having  the  approval 
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of  the  court.  On  March  11,  1911,  the  executors  conveyed 
the  land  to  plaintiff  substantially  as  was  provided  for  by  said 
contract,  and  received  from  him  full  payment  of  the  a^eed 
price.  It  further  appears,  though  perhaps  not  strictly 
relevant  to  the  questions  presented,  that  Mrs.  Weber  left  no 
personal  assets,  and  that  there  were  unsecured  claims  against 
her  estate  to  the  amount  of  about  $400,  and  further  indebt- 
edness of  $2,500  secured  by  mortgage  on  the  land. 

The  principal  contention  of  appellants  in  argument  is 
that  plaintiff  failed  to  show  title  in  himself,  because  the 
original  contract  between  him  and  the  executors  was  made 

before  the  probate  of  the  will,  and  before  the 
csDBNTB:^con-'   executors  had  any  authority  to  act.    It  may 

veyance  of  real    ,  ,,.,..,  ,.     . 

property  by  ex-    be   Conceded  that  the  preliminary   contract 

ecu  tors. 

was  made  without  authority,  and  conferred 
no  right'  on  plaintiff  which  the  court  would  enforce  against 
the  land  or  estate  of  the  testatrix,  but  this  concession  does  not 
necessarily  avoid  the  conveyance  thereafter  made,  or  afford 
ground  on  which  a  defense  may  be  planted  against  the  right 
of  plaintiff  to  a  confirmation  and  establishment  of  his  title. 
The  will  did  confer  upon  the  executors,  when  duly  qualified, 
authority  to  convey  the  land,  and  to  convey  a  title  unin- 
cumbered and  unclouded  by  the  liens  of  judgments  rendered 
against  the  heirs  of  the  testatrix.  This  was  determined  by 
our  decision  in  the  prior  appeal.  The  conveyance  having  been 
made,  and  consideration  received  by  the  executors  in  their 
trust  capacity  at  a  time  when  Uiey  were  admittedly  qualified 
and  empowered  so  to  do,  it  is  not  a  material  matter  that, 
before  their  appointment,  they  made  an  unauthorized  or  void  ^ 
or  voidable  agreement  to  sell  and  convey  to  the  same  grantee. 
This  is  particularly  true  where  no  party  or  person  having  a 
right  to  complain  appears  to  object,  where  no  fraud  is  charged,^ 
and  there  is  neither  allegation  nor  suggestion  that  the  land 
was  not  sold  for  its  full  and  fair  value.  The  defendant  is  a 
stranger  to  the  transaction.  His  judgment,  if  he  has  one 
against  an  heir  of  the  testatrix,  and  a  sheriff's  deed,  if  he 
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has  one  based  on  said  judgment,  are  alike  unavailing  to  avoid 
the  effect  of  a  sale  of  the  land  by  the  executors,  or  to  give  him 
title  to  or  lien  upon  such  land  in  the  hands  of  the  purchaser. 
The  law  as  applicable  to  this  state  of  facts  was  sufiSciently 
discussed  in  the  case  to  which  reference  has  already  been 
made. 

Counsel  for  appellants  further  insists  that,  because  plain- 
tiff's petition  speaks  of  judgments  against  the  heir,  Frank 
Weber,  and  the  testimony  only  revealed  judgments  against 
2.  rbalphopbrty  :  another  heir,  George  Weber,  there  was  a  faii- 
pwdinl  :^  proof :  ure  of  evidence  on  which  to  base  a  decree 

quieting  plaintiff's  title.  The  mention  of  the 
name  of  a  judgment  debtor  in  the  petition  was  wholly  uu 
necessary.  It  is  sufScient  in  this  class  of  cases  for  the  plain- 
tiff to  allege  that  the  defendant  claims  some  adverse  interest 
to  or  title  in  the  land.  Code,  section  4224 ;  Paion  v.  Lancaster, 
38  Iowa,  494. 

Moreover,  the  defendants  by  their  counterclaim  or  cross- 
petition  asserting  title  in  themselves  to  a  part  of  the  land 
supplied  all  the  proof  needed  that  they  were,  in  fact,  making 
some  claim  inconsistent  with  plaintiff's  claim  of  title,  thus 
opening  the  door  to  the  court  for  a  full  and  exhaustive  inquiry 
into  the  claims  of  ownership  by  the  respective  parties  and 
the  facts  relied  upon  in  their  support. 

The  record  discloses  no  defect  in  the  title  of  plaintiff, 
and  is  barren  of  any  showing  of  title  in  the  defendant.  The 
decree  below  is  right,  and  it  is — Affirmed. 


'  Ladd,  C.  J.,  and  Evans  and  Preston,  JJ.,  concur. 
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E.  J.  Wilson,  Feed  H.  Munson,  Alice  Morse  and  Henry  J. 
MuNSON,  Appellants,  v.  First  National  Bank  op  Inde- 
PBNDBNcas,  Iowa,  and  The  Munson  Industrial  Training 
School,  Intervener,  Appellee. 

Charitable  gifts:     validity.    Gifts  to  charitable  purposes  will  be  upheld 

1  when  consistent  with  law;  and  to  this  end  the  rules  of  law  will  be 
liberally  applied,  thus  often  sustaining  a  charitable  bequest  where 
a  private  trust  would  faiL 

Same:     indbfinitbness.     A  charitable  gift  is  not  void  for  indefinite- 

2  ness,  where  those  benefited  are  designated  in  a  general  way,  but 
leaving  the  application  of  the  gift  to  be  made  by  the  trustee. 

Same:     establishment  of  schools.     Gifts  for  the  establishment  of 

3  schools  for  the  mental  or  moral  improvement  of  the  people,  espe- 
cially for  the  poor,  are  lawful  public  charities. 

Same:     defikiteness.     A  gift  for  the  establishment  of  an  industrial 

4  training  school  for  children  and  a  library  building  to  be  used  by  the 
people  of  a  certain  town,  naming  trustees  to  administer  the  gift  until 
a  corporation  was  organized  for  that  purpose,  and  providing  for  the 
construction  of  a  school  building  and  that  the  school  should  be 
open  to  all  persons  fitted  for  the  training  offered,  regardless  of  sex, 
race  or  color,  was  not  invalid  on  the  ground  of  indefiniteness ;  as 
it  is  sufiScient  if  the  general  nature  and  purpose  of  the  gift  is 
expressed,  or  reasonably  ascertainable  from  the  instrument,  leaving 
the  practical  working  out  of  the  object  sought  to  the  trustees. 

Same:     PERPET0mB8:     application  of  statute:     ohasitiss.     Gifts 

5  to  charitable  uses  are  not  prohibited  by  the  statute  against  per- 
petuities; and  a  gift  for  the  establishment  of  a  training  school 
for  children  and  for  a  public  library  is  for  a  charitable  purpose 
and  is  not  in  violation  of  the  statute,  although  not  limited  to  the 
use  of  the  poor  and  needy;  as  the  term  charity  includes  any  scheme 
for  the  betterment  of  society,  and  includes  any  gift  consistent 
vrith  law  tending  to  promote  science,  education  or  enlightenment  or 
the  public  convenience. 

Same:     perpetuities:     statute.    A  bequest  of  bank  stock  for  a  chari- 

6  table  purpose,  subject  to  the  payment  of  dividends  thereon  to 
relatives  of  the  testator  during  their  natural  lives,  and  upon  their 
death  the  stock  to  be  turned  over  to  the  charity,  was  not  invalid 
as  against  the  statute  of  perpetuities  on  the  ground  that  it  was  a 
gift  over  after  the  lapse  of  another  gift. 
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Same:     PxaparuiTnEs :     statute.    Where  a  testator  bound  the  trustees 

7  of  a  charitable  bequest  by  contract  to  organize  a  corporation  within 
a  year  after  his  death  to  take  over  the  bequest,  and  he  reaffirmed  the 
same  in  his  will^  the  gift  was  nOt  in  violation  of  the  statute  against 
perpetuities  in  that  it  failed  to  limit  the  time  for  organization  of 
the  corporation. 

Same.    Where  the  testator  secured  the  erection  of  a  building  for  school 

8  purposes  during  his  lifetime,  and  by  his  will  created  a  fund  for  its 
support,  which  was  not  available  until  after  the  death  of  relatives 
to  whom  he  gave  the  income  for  life,  those  appointed  to  manage 
the  trust  were  not  chargeable  with  negligence  or  laches,  because 
failing  to  anticipate  the  receipt  of  the  fund  and  to  attempt  to  con- 
duct tiie  school  without  means. 

Charitable  trusta.    Where  the  charitable  character  of  a  trust  has  been 

9  made  apparent  all  doubts  will  be  resolved  in  its  favor. 

Same:     vauditt.     A  charitable  trust  will  not  be  held  invalid  simply 

10  because  it  cannot  take  effect  as  fully  as  the  donor  intended;  but 
it  will  be  given  effect  by  the  court  as  far  as  possible.  Nor  will  it 
be  held  void  because  .contemplating  gifts  from  others  which  may 
never  be  made;  and  in  the  absence  of  any  evidence  as  to  the  neces- 
sities of  the  case  a  gift  of  $30,000  for  the  purpose  of  founding  a 
training  school  and  public  library  will  not  be  held  so  inadequate 
as  to  invalidate  the  bequest  for  that  purpose. 

Samec     necessity  therefob.     A  bequest  for  the  establishment  of  a 

11  training  school  will  not  be  held  invalid  on  the  ground  that  the 
necessity  for  such  charity  has  been  removed  by  provision  therefor 
in  the  public  schools.  It  is  not  open  either  to  the  parties  or  the 
court  to  enter  upon  such  an  inquiry. 

Appeal  from  Buchcman  District  Court. — Hon.  Fbanexin  C. 

PijITT,  Judge. 

Saturday,  March  14,  1914. 

The  c^inion  sufSciently  states  the  case. — Affirmed. 

W.  H.  Norris  and  E.  B.  Stiles,  and  M.  A.  Smith,  for 
appellants. 

Lake  &  Harmon,  for  intervener  First  Nat.  Bank  of  In- 
dependence. 

HcBsner  &  Hasner,  for  appellee. 
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Weaver,  J. — Perry  Munson,  a  resident  of  Independence, 
Iowa,  died  testate  December  30,  1893,  and  his  will  was  duly 
admitted  to  probate.  He  left  surviving  him  neither  widow 
nor  lineal  descendant.  He  was  a  man  of  considerable  wealth, 
and  amcMig  the  items  of  his  estate  were  one  hundred  shares 
of  the  stock  of  the  First  National  Bank  of  Independence.  The 
validity  of  the  disposition  made  by  him  of  these  shares  of 
stock  is  the  question  we  are  called  upon  to  decide.  The 
provisions  of  the  will  in  this  respect  read  as  follows : 

(7)  My  stock  in  the  First  National  Bank  of  Independ- 
ence, Buchanan  county,  state  of  Iowa,  is  to  be  kept  in  my 
name  and  the  dividends  declared  on  the  same  are  to  be  paid 
to  my  brother  John  J.  Munson,  and  to  my  sister  Sarah  R.  Mun- 
son at  the  making  and  payment  of  said  dividends  during  the 
lifetime  of  each  of  said  persons.  On  the  death  of  both  John  J. 
Munson  and  Sarah  B.  Munson  the  said  stock  is  to  be  turned 
over  to  the  board  of  directors  of  the  library  and  industrial 
training  school  hereinafter  provided  for.     .     .     . 

(9)  I  desire  to  establish  at  Independence,  Iowa,  an  in- 
dustrial training  school  for  children  and  a  library  building 
to  be  used  by  the  people  of  Independence,  Iowa ;  but  not  having 
the  means  that  I  can  devote  to  that  use  to  at  once  put  the 
same  in  full  operation  I  have  put  into  the  hand^  of  three 
trustees,  who  are  hereinafter  named,  the  sum  of  fifteen  thou- 
sand dollars  for  the  purpose  of  erecting  a  building  suitable  for 
use  as  a  library  and  as  an  industrial  training  school  building 
which  is  to  be  used  by  the  free  public  library  of  Independence, 
Iowa,  for  all  time  free  of  rent  or  charges;  except  the  city  of 
Independence  may  be  required  to  furnish  the  free  use  of  water 
from  the  city  waterworks,  and  the  other  parts  to  be  used  for  an 
industrial  training  school,  and  in  the  construction  of  said 
building  I  desire  that  it  shall  be  well  and  substantially  built 
and  shall  also  be  constructed  with  such  finish  as  to  be  an 
ornamental  building  to  the  city. 

.(10)  I  hereby  name,  constitute  and  appoint  Wallace 
Francis,  Michael  Tims,  and  Jed  Lake  the  trustees  to  take  and 
use  the  fifteen  thousand  dollars  in  the  construction  of  the 
building  to  be  used  for  the  free  public  library  of  Independence, 
and  for  the  industrial  training  school  and  I  have  made  a 
contract  with  them  for  doing  the  said  construction  and  have 
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placed  in  their  hands  the  said  sum  of  fifteen  thousand  dollars 
so  that  they  may  er^ct  the  building  and  put  the  same  to  use 
during  my  life,  but  for  reasons  given  to  them  by  me  it  is 
agreed  that  the  building  is  to  be  run  in  their  name  during  my 
life,  but  after  my  death  is  to  be  incorporated  under  the  laws 
of  Iowa,  and  in  making  such  incorporation  I  direct  that  the 
building  and  all  funds  I  give  to  the  same  be  so  cared  for  that 
all  persons  who  desire  to  be  educated  in  such  industrial  train- 
ing school  shall  have  all  its  privileges  without  regard  to  sex, 
race,  color  or  other  conditions  than  that  they  are  fitted  for 
the  training  and  shall  comply  with  such  reasonable  rules  and 
regulations  as  may  be  made  for  the  control  of  said  training 
school.  I  also  direct  that  such  incorporation  shall  be  so  made 
that  others  may  make  bequests  for  the  extension  of  the  school 
and  that  such  bequests  may  be  uised  as  the  donors  may  desig- 
nate. It  being  my  wish  and  desire  to  have  this  school  founded 
on  the  most  liberal  principles  as  to  its  use  for  the  benefit  of 
the  persons  to  be  educated  therein  and  to  make  of  them  useful 
men  and  women. 

(11)  On  the  death  of  my  brother  John  J.  Munson  and 
my  sister  Sarah  R.  Munson  the  stock  in  the  First  National 
Bank  of  Independence,  Iowa,  shall  be  transferred  to  the  board 
of  directors  of  this  industrial  training  school  and  used  by 
them  in  carrying  out  the  objects  of  the  school  and  in  case  the 
stock  in  the  People's  National  Bank  of  Independence,  Iowa, 
passes  to  the  board  of  directors  of  the  library  and  training 
school  as  provided  in  the  2d  and  3d  items  of  this  will  the  same 
shall  be  turned  over  to  the  board  of  directors  provided  for  this 
industrial  training  school  to  be  used  by  them  for  the  promo- 
tion of  the  objects  of  said  training  school. 

(12)  I  also  further  direct  that  if  after  getting  a  plan 
of  building  and  an  estimate  of  the  cost  of  the  same  with  the 
furniture,  fixtures  and  heating  the  same  it  shall  be  found  that 
such  a  building  as  is  desired  for  the  library  and  industrial 
training  school  cannot  be  built  for  the  money  herewith  ap- 
propriated the  said  trustees  named,  shall  put  this  sum  of 
fifteen  thousand  dollars  at  interest  taking  good  security  for 
the  same  until  the  amount  and  interest  will  be  sufScient  to 
construct  the  building.  When  said  sum  is  su£Scient  to  con- 
struct the  building  as  desired,  then  the  said  trustees  shall  pro- 
ceed to  construct  the  building  as  directed.  And  in  case  any 
other  party  will  furnish  the  amount  in  addition  to  this  fifteen 
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thousand  dollars  that  is- necessary  to  construct,  complete  and 
furnish  said  building  then  so  soon  as  that  amount  is  provided 
the  said  trustees  shall  at  once  proceed  to  construct  the  said 
building  and  complete  the  same  as  soon  as  practicable. 

(13)  I  make,  constitute  and  appoint  my  brother  John  J. 
Munson  the  executor  of  this  will  and  I  especially  charge  him 
w>th  the  carrying  out  of  the  bequest  as  to  the  building  for  a 
library  ai^d  industrial  training  school  so  far  as  is  necessary  to 
have  the  articles  of  incorporation  make  the  use  of  the  same 
liberal  to  all  and  to  provide  for  its  extension  by  others  if  they 
so  desire  and  in  case  the  building  is  not  erected  before  the  said 
John  J.  Munson  is  appointed  executor  under  this  will  I  hope  he 
will  interest  himself  to  see  that  the  building  is  well  and  sub- 
stantially built  and  that  it  is  ornamental  to  the  town  and  is 
well  finished  and  furnished.  As  the  contract  I  have  made  with 
the  trustees,  Wallace  Francis,  Michael  Tims  and  Jed  Lake, 
is  to  be  deposited  with  this  will  so  as  to  become  a  part  of  my 
requests  as  to  what  is  to  be  done,  I  desire  that  my  executor 
see  that  the  terms  of  the  same  are  carried  out  in  good  faith  as 
far  as  he  can  do  so  by  his  council  and  advice. 

The  will  was  executed  July  24,  1893.  On  the  same  day 
the  testator  entered  into  a  written  contract  with  Wallace 
Francis,  Michael  Tims,  and  Jed  Lake,  citizens  of  Independ- 
ence, reciting  the  purpose  of  the  testator  to  place  in  the  hands 
of  the  persons  named  $15,000  for  the  erection  of  a  building 
suitable  for  a  free  public  library  and  training  school  at  Inde- 
pendence, and  directing  them  within  one  year  after  his  death 
to  organize  a  corporation  to  hold,  manage,  and  control  such 
property  and  the  funds  which  might  thereafter  be  donated 
for  the  promotion  of  its  charitable  purposes.  On  October  11, 
1894,  and  within  one  year  after  the  testator's  death,  such 
corporation  was  in  fact  organized  under  the  name  and  style 
of  the  Munson  Industrial  Training  School.  Before  the  death 
of  the  testator,  the  said  trustees  received  from  him  the  sum 
of  $15,000,  and  thereafter  did  erect  the  building  as  proposed, 
though  at  the  testator's  request  his  connection  therewith  was 
withheld  from  the  public  during  his  lifetime. 

This  action  was  begun  in  equity  April  25,  1912.     The 
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plaintiffs  in  their  petition  recite  the  facts  of  the  death  of 
John  J.  Munson  and  Sarah  B.  Munson,  to  whom  the  divi- 
dends up<m  said  bank  stock  had  been  given  for  life  under  the 
provisions  of  the  seventh  paragraph  of  said  will,  and  allege 
that  plaintiffs  are  the  only  heirs  at  law  of  the  testator,  and 
as  such  are  entitled  to  demand  and  receive  said  stock  to  their 
own  use.  Upon  this  showing  they  ask  a  decree  confirming 
their  claim,  and  that  the  bank  be  ordered  to  deliver  into  their 
hands  the  certificates  of  said  shares.  The  bank  pleads  the 
facts  relating  to  the  will,  lairs  no  claim  to  the  shares,  and 
avers  its  readiness  to  deliver  the  certificates  to  the  party  or 
parties  whom  the  court  shall  find  entitled  thereto.  The  Mun- 
,son  Industrial  Training  School  intervenes,  denies  plaintiffs' 
claim  to  the  stock,  and  avers  ownership  thereof  in  itself. 
It  pleads  the  will  of  Perry  Munson,  deceased,  and  the  trust 
agreement  above  mentioned  as  its  sources  of  title.  They 
further  plead  the  performance  of  said  trust  agreement,  the 
incorporation  of  the  trust  according  to  its  terms,  the  erec- 
tion of  the  building,  the  use  thereof  as  the  home  of  the  free 
public  library  of  the  city,  and  the  readiness  of  said  corpora- 
tion and  its  trustees  to  organize  and  maintain  an  industrial 
school  such  as  prescribed  by  the  terms  of  the  will.  By  way 
of  reply  plaintiffs  deny  the  claims  of  the  intervener  and  say 
further  that  during  the  eighteen  years  since  the  death  of 
Perry  Munson  no  effort  has  been  made  to  conduct  or  main- 
tain a  training  school  in  said  building;  that  no  other  gifts 
or  bequests  have  been  made  in  promotion  of  said  charity; 
that  no  efforts  have  been  made  to  increase  said  fund;  that 
the  amount  of  said  bequest  is  wholly  inadequate  to  maintain 
such  a  school  as  the  will  seems  to  contemplate;  that  the 
building  is  also  inadequate  and  unfitted  for  said  purpose; 
and  that  the  officers  and  directors  of  the  corporation,  though 
knowing  all  the  facts  relating  to  the  estate,  have  asserted  no 
claim  to  the  stock  during  the  time  elapsed  since  the  testator's 
death,  and  by  reason  of  their  failure  to  establish  or  maintain 
the  proposed  school  have  forfeited  all  right  thereto.     It  is 
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further  alleged  that  the  school  district  of  Independence  has 
inaugurated  and  maintains  a  fully  and  adequately  equipped 
manual  and  industrial  training  school,  and  the  conditions 
which  operated  upon  the  mind  of  the  testator  inducing  his 
attempt  to  found  such  a  school  no  longer  exist.  There  is 
also  a  plea  in  the  nature  of  a  claim  of  adjudication  based 
upon  the  approval  of  the  final  report  of  the  executor  of  the 
wiU. 

The  parties  stipulated  the  facts  upon  which  the  case 
was  submitted  to  the  trial  court.  The  terms  of  the  will,  the 
trust  agreement,  the  corporate  organization,  the  erection  of 
the  building  at  a  cost  of  $15,000,  the  use  of  the  building  by 
the  free  public  library  of  Independence,  the  death  of  John 
J.  Munson  and  Sarah  R.  Munson,  and  the  status  of  plaintiffs 
as  the  only  heirs  of  Perry  Munson  are  all  conceded.  The 
description  and  dimensions  of  the  building  are  stated,  and 
the  fact  that  at  present  the  rooms  are  under  lease  to  the 
ladies'  societies  of  Independence  is  admitted.  It  is  also  ad- 
mitted that  no  industrial  school  has  been  maintained  except 
during  the  winter  seasons,  when  volunteer  teachers  have  on 
stated  days  conducted  sewing  schools  there  for  poor  children. 
Nor  is  there  any  dispute  that  the  public  schools  of  the  city 
now  teach  domestic  science  and  manual  training. 

Upon  the  record  thus  made  the  trial  court  found  and 
decreed  that  the  provisions  of  the  will  devoting  said  bank 
stock  to  the  maintenance  of  an  industrial  school,  as  provided 
for  in  said  bequest  and  trust  agreement,  constitute  a  valid 
gift;  that  the  corporation  organized  and  known  as  the  Mun- 
son Industrial  Training  School  is  the  rightful  beneficiary  of 
said  gift  and  the  lawful  owner  of  said  stock  for  the  uses  and 
purposes  designated  by  the  donor.  From  this  decision  the 
plaintiffs  have  appealed. 

The  issues  have  been  stated  at  more  than  ordinary 
length  in  the  belief  that  a  full  and  clear  understanding  of 
the  admitted  facts  will  so  demonstrate  the  correct  conclusion 
of  the  questions  of  legal  right  that  an  extended  discussion  of 
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principles,  rules,  and  precedents  will  be  unnecessary.  Tak- 
ing up  the  points  argued  by  counsel  in  the  order  of  their 
statement,  they  are  as  follows: 

I.  The  gift  is  void  because  of  its  vague  and  indefinite 
character.  The  rule  here  involved  is  one  upon  which  the 
courts  have  frequently  been  called  to  pass,  and  the  general 
principles  applicable  to  such  cases  have  all  been  so  thoroughly 
and  frequently  considered  that  we  need  here  do  little,  if  any- 
thing, more  than  to  call  attention  to  what  we  deem  to  be  the 
settled  conclusions. 

It  will  be  conceded  that  here  and  there  will  be  found  a 
decided  case  which  tends  to  restrict  the  scope  of  valid  gifts 
to  charitable  uses  within  narrow  limits,  but  the  doctrine  that 

1.  chakitablu       such  gifts  appeal  to  the  favor  of  courts  and 
airrs.  va     ty.  ^jjj  ^  given  effect  if  consistent  with  law, 

and  that  to  such  ends  the  most  liberal  rules  within  the  allow- 
able limits  of  chancery  jurisdiction  will  be  resorted  to,  if 
necessary  for  their  support,  is  so  generally  upheld  and  ap- 
plied as  to  remove  the  question  from  the  field  of  debate.  See 
Marshall,  J.,  in  Harrington  v.  Pier,  105  Wis.  485  (82  N.  W. 
345,  50  L.  R.  A.  307,  76  Am.  St.  Bep.  924).  So  pronounced 
is  this  rule  that  a  charitable  trust  will  often  be  sustained 
under  circumstances  where  a  private  trust  would  fail.  Ingra- 
ham  V.  Ingraham,  169  111.  432  (48  N.  E.  561,  49  N.  E.  320) ; 
Jackson  V.  Phillips,  14  Allen  (Mass.)  539;  Sanderson  v. 
White,  18  Pick.  (Mass.)  333  (29  Am.  Dec.  591) ;  Johnston's 
Estate,  141  Iowa,  109;  Duggan  v.  Slocum  (C.  C.)  83  Fed. 
244 ;  Williams  v.  Pearson,  38  Ala.  299. 

Indefiniteness  as  to  the.  individual  beneficiary  is  no  ob- 
jection to  the  validity  of  a  charitable  trust.  On  the  contrary, 
such  indefiniteness  is  rather  a  characteristic  feature  of  a 

2.  samb:  indefi-     good  devisc  to  charitable  uses.    It  is  sufficient 

if  the  class  to  be  benefited  is  designated  in  a 
general  way  and  the  practical  application  of  the  gift  to  its 
intended  uses  is  confided  to  a  trustee.  Heuser  v.  Harris,  42 
111.  425;  Andrews  v,  Andrews,  110  111.  223;  Kronshage  v. 
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Varrcll,  120  Wis.  161  (97  N.  W.  928);  Harrington  v.  Pier, 
105  Wis.  487  (82  N.  W.  345,  50  L.  R.  A.  307,  76  Am.  St. 
Rep.  924) ;  Estate  of  Johiisto7i,  141  Iowa,  111 ;  Gra/nt  v. 
Saunders,  121  Iowa,  80;  Phillips  v,  Harrow,  93  Iowa,  103; 
Chapnum  v,  Newell,  146  Iowa,  422;  Tappan's  Appeal,  52 
Conn.  412. 

That  gifts  to  establish  or  endow  schools  for  the  mental 
or  moral  improvement  of  the  people,  and  especially  of  those 
members  of  society  who  are  handicapped  by  actual  or  com- 
parative poverty,  are  lawful  public  charities 
ushment  of        is  SO  Well  Settled  as  to  require  no  elaboration 

schools. 

of  argument  or  citation  of  authority.  A  very 
large  proportion  of  the  gifts  by  charitable  and  public-spirited 
testators  is  of  this  class,  and  they  are  uniformly  sustained, 
when  coupled  with  no  condition  or  restriction  inconsistent 
with  established  principles  or  rules  of  law. 

The  intent  and  purpose  of  the  testator  in  this  case  are  so 
clearly  stated  and  expressed  by  him  as  to  be  open  to  no  rea- 
sonable doubt.    He  says:    '^I  desire  to  establish  at  Independ- 
4.  Sams:  definite-  cnce,  lowa,  an  industrial  training  school  for 
°"*"*  children  and  a  library  building  to  be  used 

by  the  people  of  Independence,  Iowa."  Language  more  ade- 
quately describing  the  nature  of  the  charity  or  the  benefi- 
ciaries thereof  could  hardly  be  chosen.  He  then  proceeds  to 
name  the  trustees  who  should  administer  his  bounty  until  a 
corporation  could  be  organized  to  take  over  and  exercise  the 
powers  and  duties  necessary  to  the  proper  execution  of  the 
trust.  Such  a  gift  reveals  no  fatal  lack  of  definiteness.  Even 
if  desirable,  it  would  be  practically  impossible  for  the  donor 
of  such  a  charity  to  prescribe  the  details  of  its  organization, 
work,  and  operation,  and  he  adopted  the  usual  and  only  prac- 
ticable plan  of  empowering  the  trustees  of  his  gift  to  make  all 
reasonable  rules  and  regulations  for  its  management  within 
the  general  scope  of  his  expressed  purpose. 

In  addition  to  the  cases  already  cited,  the  books  are  filled 
with  precedents  to  the  effect  that,  where  the  general  nature 
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and  purpose  of  the  charity  is  expressed  or  is  reasonably 
ascertainable,  the  matter  of  its  practical  administration  may 
be  committed  to  trustees.  To  quote  from  Harrington  v.  Pier, 
supra: 

It  is  sufficient  if  there  be  a  trust  and  a  particular  charitable 
purpose,  as  distinguished  from  a  gift  to  charity  generally.  The 
court  may  supply  the  trustee  to  administer  the  trust;  the 
trustee  may  select  the  beneficiaries  from  within  the  general 
class  named  by  the  donor,  and  when  necessary  may  work  out 
the  details  of  the  declared  purpose  within  its  stated  general 
limits.  Certainty  of  beneficiaries  who  can  invoke  judicial 
power  to  enforce  the  trust  is  not  only  unnecessary,  but  is  in- 
consistent with  the  very  nature  of  a  trust  for  charitable  uses, 
in  that  the  beneficiaries,  in  a  general  sense,  are  the  members  of 
the  public  at  large.  A  public  charity,  within  the  rule  men- 
tioned, is  sufficiently  definite  as  to  purpose  if  its  general  pur- 
pose be  clearly  stated,  or  it  can  be  made  otherwise  certain  by 
the  trustees  clothed  with  the  power  of  administering  the  trust 
within  the  limits  of  the  declared  purpose. 

•  None  of  the  cases  cited  upon  this  point  by  appellants  are 
controlling  upon  the  question  here  presented.  It  is  possible 
that  decisions  of  the  courts  of  New  York  and  a  few  others 
which  have  followied  those  precedents  may  not  be  in  entire 
harmony  with  the  views  here  expressed,  but  it  is  to  be  said 
that  these  precedents  have  their  origin  in  the  influence  of  the 
peculiar  statutes  of  that  state  and  constitute  exceptions  to 
the  rule  adhered  to  by  a  large  majority  of  the  courts  in  ^ther 
jurisdictions. 

It  is  unnecessary  to  prolong  citations  from  the  authori- 
ties illustrating  the  various  gifts  to  charity  which  have  been 
sustained  against  objections  of  this  kind.  Those  already  men- 
tioned are  sufficiently  illustrative  of  the  rule  to  which  we  ad- 
here. There  is  in  this  case  no  lack  of  definite  statement  to 
leave  either  the  trustees  or  the  court  in  doubt  as  to  the  mean- 
ing and  intent  of  the  donor.  It  requires  no  resort  to  the 
cy  pres  doctrine  in  order  to  designate  the  nature  of  the  char- 
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ity  to  be  promoted  or  the  class  to  be  benefited.  We  have 
only  to  take  the  testator  at  his  word  and  give  it  effect  accord- 
ing to  its  clear  meaning.  No  other  conclusion  is  possible, 
unless  we  are  to  abandon  the  rule  which  requires  the  court 
to  sustain  gifts  to  charity  whenever  it  is  reasonably  possible 
and  go  out  of  our  way  to  hunt  for  some  plausible  ground 
upon  which  to  defeat  them. 

II.  It  is  next  argued  that  the  will  violates  the  statute 
against  perpetuities.  That  statute  in  general  terms  makes 
void  any  disposition  of  property  which  suspends  the  absolute 

power  of  controlling  the  same  for  a  longer 

tioQ  of  ^'tai^te  •  P^"®^  **^*°  during  the  lives  of  persons  then 
cbarities.  jjj   being  and   twenty-one   years  thereafter. 

Code,  section  2901.  Counsel  concede,  as  indeed  they  must, 
that  gifts  to  charitable  uses  do  not  come  within  the  prohibi- 
tion of  this  statute.  PhUlips  v.  Harrow,  93  Iowa,  92 ;  Jones 
V.  Eabensham,  107  U.  S.  174  (2  Sup.  Ct.  336,  27  L.  Ed.  401) ; 
Gray's  Perpetuities,  section  600;  White  v.  Keller,  68  Fed. 
801  (15  C.  C.  A.  683) ;  Re  eleven's  Estate,  161  Iowa,  289.  But 
it  is  sought  to  except  the  gift  in  question  from  the  effect  of 
this  rule.  Indeed,  counsel  speak  in  one  place  of  the  trust 
provided  for  by  the  testator  as  **noncharitable,"  though  we 
think  perhaps  it  is  a  chance  expression  and  not  a  declaration 
of  their  view  of  the  law.  It  is  true  that  the  gift  is  for  the 
double  purpose  of  housing  the  free  public  library  of  Inde- 
pendence and  for  the  benefit  of  children,  without  limiting  the 
same  to  the  poor  or  needy,  but  such  limitation  is  not  neces- 
sary. 

The  word  ** charity,"  as  used  in  law,  has  a  broader  mean- 
ing and  includes  substantially  any  scheme  or  effort  to  better 
the  condition  of  society  or  any  considerable  part  thereof.  It 
has  been  well  said  that  any  gift  not  inconsistent  with  existing 
laws,  which  is  promotive  of  science  or  tends  to  the  education, 
enlightening,  benefit,  or  amelioration  of  the  condition  of  man- 
kind or  the  diffusion  of  useful  knowledge,  or  is  for  the  public 
convenience,  is  a  charity.    Historical  Society  v.  Academy,  94 
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xMo.  459  (8  S.  W.  346) ;  Jackson  v.  Phillips,  14  AUen  (Mass.) 

539;  Re  Lemwn,  152  Cal.  327  (92  Pac.  870,  125  Am.  St.  Bep. 

58,  14  Ann.  Cas.  1024) ;  Hoefer  v.  Clogan,  171  111.  462  (49 

N.  E.  527,  40  L.  B.  A.  730,  63  Am.  St.  Bep.  241 ) ;  Pnco  v. 

Maxwell,  28  Pa.  23;  MiUer  v.  Porter,  53  Pa.  292;  Chapman 

V.  NeweU,  146  Iowa,  415. 

It  is  further  suggested  that  this  gift  is  in  the  nature  of  a 

gift  over  after  the  lapse  of  a  prior  gift,  and  is  therefore  an 

exception  to  the  rule.    The  will  is  not  in  our  judgment  open 

«.  samb  :  perpetni-  to  this  interpretation.    The  substance  or  ef- 
68 .  8  a  u  e.     £^^^  ^£  j^  j^  ^^  ^^^  ^^  devote  the  bank  stock 

to  the  describing  charity,  subject,  however,  to  the  right  of 
John  J.  Munson  and  Sarah  B.  Munson  to  receive  the  dividends 
thereon  during  life.  They  were  given  no  title  or  property 
right  to  the  shares  as  such,  and  they  were  not  to  have  posses- 
sion or  control  thereof.  The  title  of  the  stock  was  in  the  trus- 
tees or  the  corporation  from  the  death  of  the  testator,  subject 
only  to  the  incumbrance  or  charge  by  which  the  dividends 
were  devoted  to  a  brother  and  sister  of  the  testator  for  a 
period  which  was  bound  to  terminate  within  the  time  limit 
fixed  by  the  statute  above  cited. 

Again  it  is  said  that  the  will,  while  providing  for  a  cor- 
poration to  take  over  the  trust,  does  not  limit  the  time  for  its 
organization,  and  there  was  no  certainty  that  it  would  be  or- 

7  samk  •  perpetui-  &^^^  withiu  the  limit  of  the  statute  against 
ties :  statute,  perpetuities.  If  we  were  to  admit  that  such 
uncertainty  would  have  the  effect  claimed  for  it,  the  fact  that 
the  testator  had  bound  his  trustees  by  contract  to  organize 
the  corporation  within  one  year  after  his  death,  and  that 
such  contract  is  referred  to  and  reaffirmed  by  him  in  his 
will,  supplies  all  the  certainty  required  in  this  connection. 
Moreover,  it  is  conceded  that  the  trustees  did  in  fact  incor- 
porate within  the  year,  and,  had  they  failed  of  their  duty  in 
this  respect,  it  was  within  the  power  of  the  court  to  compel 
an  observance  of  their  obligations. 

Finally,  upon  this  point,  it  is  said  there  is  no  training 
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school  in  existence  which  meets  the  requirements  of  the  will, 
and  for  that  reason  the  fund  does  not  vest  in  the  corporation. 

In  view  of  the  conceded  facts,  this  objection 

8.   Samb. 

IS  unreasonable.  While  the  testator  secured 
the  erection  of  the  proposed  building  in  his  lifetime,  the 
money  given  prior  to  his  death  was  wholly  invested  and  in- 
tended by  him  to  be  wholly  invested  in  its  construction.  By 
the  terms  of  the  gift  in'  his  will,  the  fund  for  the  support  of 
the  school  was  not  practically  available  until  the  death  of  the 
brother  and  sister,  and  neither  the  trustees  nor  the  corpora- 
tion are  chargeable  with  any  neglect  or  laches  because  they 
did  not  anticipate  such  death  and  attempt  the  establishment 
and  conduct  of  a  school  without  means  therefor.  The  statute 
against  perpetuities  is  intended  to  regulate  private  trusts,  but 
— **a  public  or  charitable  trust  may  be  perpetual  in  its  dura- 
tion and  may  leave  the  mode  of  its  application  to  the  discre- 
tion of  the  trustees."  Jackson  v.  PhiUips,  14  Allen  (Mass.) 
550;  SaMerson  v.  White,  18  Pick.  (Mass.)  333  (29  Am.  Dec. 
591). 

The  charitable  character  of  the  trust  being  made  appar- 
ent, all  doubts  will  be  resolved  in  its  favor.  The  case  of  Meek 
0.  charitabud        v.  Briggs,  87  Iowa,  610,  and  others  of  the 

class  cited  by  appellants  deal  with  private 
trusts  and  have  no  proper  application  to  trusts  in  aid  of 
charity. 

III.  It  is  also  the  contention  of  the  appellants  in  argu- 
ment that  the  legacy  or  gift  in  this  case  is  inadequate  in 
amount  to  accomplish  the  intended  purposes;  that  the  build- 
10.  samb:  valid-     ^^S  provided  is  too  small  to  accommodate  a 

school  of  the  kind  contemplated;  that  the 
need  of  such  instruction  has  been  supplied  by  the  school  au- 
thorities, and  there  are  no  "proper  beneficiaries"  of  such 
charity. 

There  is  no  evidence  whatever  of  the  amount  of  money 
required  to  put  such  a  school  into  successful  operation,  and 
it  would  be  going  far  for  the  court  to  assume,  as  a  matter  of 
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common  knowledge,  that  the  testator's  charity  is  doomed  to 
failure.  It  was  the  right  of  the  testator  to  do  as  he  would 
with  his  own,  and  even  if  he  saw  fit  to  invest  $30,000  or  more 
in  the  experiment  of  founding  a  school,  hoping  that  his  gift 
might  stimulate  others  of  like  mind  and  purpose  to  supple- 
ment such  fund  with  their  bounty,  and  knowing  that  if  such 
aid  was  withheld  such  school  would  very  possibly  fall  into 
decay  or  at  best  achieve  very  limited  success,  it  is  not  for  the 
court  to  thwart  his  benevolent  purpose  for  the  benefit  of  his 
collateral  relatives,  for  whom  he  appears  to  have  otherwise 
liberally  provided. 

It  is  a  settled  rule  that  a  charitable  gift,  devise,  or  be- 
quest will  not  be  avoided  simply  because  it  cannot  take  effect 
as  fully  as  the  donor  intended  but  will  be  given  effect  so  far 
as  it  can.  Such  was  the  holding  of  this  court  in  Miller  v. 
Chittenden,  4  Iowa,  269.  So,  also,  it  is  held  by  the  Massa- 
chusetts court  that  a  gift  to  charitable  uses  will  be  sustained 
wherever  it  is  possible,  and  that  "where  a  literal  execution 
may  become  impracticable  or  inexpedient,  in  part  or  even  in 
whole,  it  will  be  carried  into  effect  so  as  to  accomplish  th^ 
general  purpose  of  the  donor,  as  nearly  as  circumstances  will 
permit,  and  as  such  general  charitable  intent  can  be  ascer- 
tained." Sanderson  v.  White,  18  Pick.  (Mass.)  333  (29  Am. 
Dec.  591).  A  devise  to  charity  is  not  necessarily  void  because 
it  contemplates  possible  contributions  from  others  which  may 
never  be  realized.  Re  Daly's  Estate,  208  Pa.  58  (57  Atl.  180). 
The  cited  case  is  quite  in  point  with  the  one  at  bar,  and  its 
discussion  of  the  principles  governing  the,  courts  in  relation 
to  such  gifts  fully  bears  out  the  views  we  have  already  ex- 
pressed. It  may  be  that  the  building  erected  and  the  funds 
provided  are  insufficient  to  afford  manual  training  for  all  per- 
sons eligible  thereto  under  the  terms  of  the  trust,  but  that  is 
no  reason  why  the  corporation  should  not  be  permitted  to 
oi^anize  and  carry  on  a  school  for  the  benefit  of  so  many  as 
may  be  accommodated  with  the  means  at  its  disposal.  No 
charity  is  unlimited  in  its  resources,  and  all  must  draw  a  line 
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upon  admission  to  their  benefits,  when  their  ability  to  extend 
such  benefits  is  exhausted. 

There  is  no  merit  in  the  proposition  that  this  charity  has 

been  superseded  by  the  adoption  of  manual  training  in  the 

public  schools.    There  is  no  such  apparent  surfeit  of  educa- 

11.  SAME:nece8-     tional  facilities  as  enables  the  court  to  say 

8  ty  there  or.    ^j^^j.^   jg  j^^  opportunity   f or   philanthropic 

and  public-spirited  men  of  wealth  to  devote  their  means  to 
plans  for  promoting  the  intellectual  development  and  manual 
skill  and  efiiciency  of  young  people  by  the  establishment  of 
institutions  devoted  to  that  purpose.  Nor  do  we  think  it  open 
to  the  parties  or  to  the  court  to  enter  upon  any  such  inquiry. 
See  In  re  Johns'  Witt,  30  Or.  494  (47  Pac.  341,  50  Pac.  226, 
36  L.  R.  A.  242) ;  also  Green  v.  BlackweU  (N.  J.  Ch.)  35  Atl. 
375.  So  far  as  common  observation  may  teach  us  the  time 
when  sweet  charity  and  mutual  helpfulness  and  prosperity, 
thrift,  and  independence  shall  have  become  so  universal  as  to 
leave  no  room  for  the  exercise  of  the  widest  liberality  of  the 
private  giver,  is  yet  a  considerable  distance  in  the  future. 
We  have  no  occasion  to  inquire  into  the  wisdom  of  this  gift 
or  of  the  plan  adopted  for  its  administration.  There  is  noth- 
ing in  it  which  offends  against  the  law,  public  morals,  or 
public  policy.  The  testator  was  acting  within  his  undoubted 
right  to  select  the  beneficiaries  of  his  estate,  and  the  law  and 
the  courts  are  bound  to  respect  his  clearly  expressed  wishes. 

No  suflBcient  reason  is  suggested  for  interfering  with  the 
decree  of  the  trial  court,  and  it  is  hereby — Affirmed. 

Lapp,  C.  J.,  and  Evans  and  Preston,  JJ.,  concur. 
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Lewis  T.  Haddick,  Plaintiff,  v.  The  District  Court  op  Polk 
County,  Iowa,  and  Hon.  W.  H.  McHbnry,  one  of  the 
Judges  thereof,  Defendant. 

Appeal:     supersedeas  bond:     when  judgment  may  be  stated.    The 

1  right  of  appeal  ordinarily  carries  with  it  the  statutory  right  of 
staying  enforcement  of  the  judgment  appealed  from  by  the  filing 
of  a  supersedeas  bond,  the  office  of  which  is  to  preserve  the  status 
quo  of  the  parties;  but  in  ease  the  judgment  or  order  has  been 
previously  executed,  or  is  self-executing,  there  is  nothing  upon 
which  the  supersedeas  bond  can  operate,  and  the  filing  of  the  same 
in  such  cases  would  be  inoperative. 

Same:    'contempt.     An  order  requiring  an  administrator  to  turn  over 

2  certain  funds  in  his  hands  to  another  is  not  a  self-executing  order, 
but  is  an  order  requiring  the  administrator  to  perform  an  affirma- 
tive act,  and  upon  appeal  he  would  be  entitled  to  have  enforcement 
of  the  order  stayed  by  a  supersedeas  bond;  and  he  would  not  be 
guilty  of  contempt  for  failing  to  perform  the  order  pending  the 
appeal. 

Same.    An  order  directing  a  substituted  administrator  to  set  aside  a 

3  certain  sum  for  the  protection  of  plaintiff,  pending  his  appeal  from 
another  order  directing  him  to  turn  over  certain  funds  in  his  hands 

,  to  the  substituted  administrator,  will  not  justify  a  judgment  for 
contempt  against  plaintiff,  because  of  his  failure  to  perform  the 
latter  order  while  his  appeal  therefrom  was  pending,  and  after  the 
giving  of  a  supersedeas  bond. 

Certiorari  to  Polk  District  Court. 

Saturday,  March  14,  1914. 

This  is  an  original  certiorari  proceeding  in  this  court, 

wherein  a  writ  has  issued  to  the  district  court  directing  it 

to  certify  up  its  record  in  a  certain  contempt  proceeding 

against  the  plaintiff  herein,  wherein  the  plaintiff  was  adjudged 

guilty.    The  proceeding  here  is  in  the  nature  of  an  appeal 
Vol.  164  U.— 27 
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from  the  order  complained  of,  and  easts  upon  us  the  duty 
to  review  such  order  and  the  proceedings  leading  up  thereto. 
— Annulled  and  Reversed. 

B,  J.  CavanagKy  Parker,  Parrish  &  MiUer,  and  Jacob 
Sachs,  for  plaintiff. 

George  Wambach,  B.  O,  Brenncm,  and  E.  W.  Byers,  for 
defendants. 

Evans,  J. — The  proceedings  in  contempt  against  the  plain- 
tiff were  had  December  17  and  18,  1913.  The  preceding 
history,  upon  which  the  contempt  proceeding  rested,  was  as 
follows:  Haddick  was  administrator  of  the  Hans  Bohstedt 
estate  pending  in  Polk  county.  He  became  involved  in  more 
or  less  controversy  with  alleged  foreign  heirs.  His  due 
administration  of  his  o£See  as  administrator  was  also  hampered 
by  the  fact  that  his  father  was  a  claimant  against  the  estate, 
and  that  himself  and  wife  were  also  claimants  against  the 
same.  He  was  at  one  time  peremptorily  removed  from  oflSce 
by  one  of  the  judges  of  the  district  court.  That  order  was 
subsequently  annulled  by  this  court  as  having  been  made  in 
excess  of  power,  and  in  disregard  of  the  statute.  Haddick  v. 
District  Court,  160  Iowa,  487.  In  August,  1913,  the  plaintiff 
presented  to  the  court  his  resignation,  and  filed  therewith  his 
final  report.  His  report  was  approved  in  all  respects  except 
as  to  certain  specific  items  of  expense  incurred  by  him  in  the 
prosecution  of  the  case  above  cited,  and  amounting  to  a  total 
of  $393.  These  items  of  expense  were  not  allowed  by  the 
district  court,  and  the  amount  thereof  was  charged  against 
him.  The  sum  total  in  his  hands,  concerning  which  there  was 
no  dispute,  amounted  to  over  $9,000.  A  new  administrator 
was  appointed,  and  Haddick  was  ordered  to  turn  over  to  such 
person  the  full  amount  in  his  hands,  including  the  disputed 
items.  Thereupon  Haddick  appealed  to  this  court  from  the 
order  of  the  district  court  refusing  the  allowance  of  the  dis- 
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puted  items,  and  filed  a  supersedeas  bond  in  compliance  with 
the  statute,  and  this  was  duly  approved.  He  also  tendered 
to  the  administrator  the  full  amount  in  his  hands,  except  the 
amount  involved  in  his  appeal,  namely,  $393.  Thereupon 
contempt  proceedings  were  instituted  against  him.  He  was 
charged  therein  with  a  refusal  to  comply  with  the  order  of 
the  court.  He  was  thereupon  cited  to  appear  and  show  cause 
why  he  should  not  be  punished  for  contempt.  He  appeared 
and  showed  cause  as  above  indicated,  namely:  That  he  had 
appealed  to  the  Supreme  Court  from  the  order  of  disallow- 
ance, and  that  he  had  duly  filed  a  supersedeas  bond,  and  that 
the  order  of  the  district  court  was  thereby  suspended  so  far 
as  its  enforcement  was  concerned,  and  that  the  district  court 
was  without  power  to  enforce  such  order  until  after  disposi- 
tion of  the  appeal  in  the  Supreme  Court.  Upon  hearing  had, 
the  district  coiirt  entered  an  order  adjudging  the  plaintiflF 
guilty  of  contempt,  and  ordering  that  he  be  imprisoned  in 
the  county  jail  until  full  compliance  was  made  with  the 
previous  order  of  the  court. 

I.  The  defendant  concedes  that  the  order  of  disallowance 
of  the  expense  items  was  an  appealable  order.  The  appeal, 
therefore,  had  the  effect  to  confer  upon  this  court  jurisdiction 
1  APPB4L-  Buper-  ^^  ^^^  subject-matter.  It  is  ordinarily  true 
whOT'judSment  ^^^^j  ^^  *  party  has  the  right  to  appeal  in  any 
may  be  stayed.  ^^^^  ^^  j^^  ^^^  statutory  right  to  file  a  super- 
sedeas bond,  and  thereby  to  stay  all  proceedings,  under  the 
order  or  judgment  appealed  from,  looking  to  its  enforcement. 
This  general  rule  is  not  disputed  by  counsel  for  defendants. 

It  is  urged,  however,  that  the  rule  was  not  applicable 
to  the  case  under  consideration,  because  the  order  appealed 
from  was  a  self-executing  order,  and  could  not  therefore  be 
2.  samb:  con-        aflfccted  by  a  supersedeas  bond.     It  may  be 
*™'*  *  conceded  that,  if  the  order  was  self -executing, 

a  supersedeas  bond  availed  nothing.  The  function  of  a  super- 
sedeas bond  is  to  maintain  the  status  quo,  and  to  supersede 
enforcement  proceedings  under  the  judgment  or  order.    If 
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the  order  had  been  previously  executed,  there  was  nothing  to 
supersede.  But  we  do  not  think  counsel's  contention  can  be 
sustained.  A  self-executing  order  has  been  defined  by  this 
court  as  one  which  requires  ''no  act  of  a  ministerial  or  other 
ofScer  to  put  it  into  effect."  Allen  v.  Church,  101  Iowa,  116. 
Generally  speaking,  a  self-executing  order  presupposes  that 
no  act  of  the  defeated  party  is  required  in  order  to  render 
its  fruits  available  to  the  successful  party.  A  self-executing 
order  is  ordinarily  one  which  is  injunctional  and  prohibitive, 
or  one  which  fixes  the  status  of  a  party,  as  in  an  action  of 
divorce,  or  in  an  action  to  test  the  right  to  oflSce,  or  one  which 
adjudicates  the  title  to  property,  and  especially  where  a  title 
is  quieted  in  a  party  in  possession.  An  order  which  in  its 
nature  and  its  terms  is  mandatory  upon  the  defeated  party, 
requiring  him  to  perform  an  a£Srmative  act,  is  not  a  self- 
executing  order,  for  the  simple  reason  that  it  is  not  executed 
at  all  while  the  defeated  party  refuses  to  perform.  In  such 
a  case  compulsory  process  is  available  to  enforce  performance. 
That  is  just  what  the  contempt  proceeding  was.  If  the  order 
had  been  self-executing,  there  would  have  been  no  need  of 
compulsory  process. 

As  to  what  is  and  what  is  not  a  self-executing  order,  see 
the  following  authorities :  Jayne  v.  Drorbaugh,  63  Iowa,  711 ; 
Lindsay  v.  Clay  District  Court ,  75  Iowa,  509;  Foster  v.  Su- 
perior Court,  115  Cal.  282  (47  Pac.  58) ;  Ex  parte  Queirolo, 
119  Cal.  635  (51  Pac.  956) ;  Dulin  v.  Padilc  Co,,  98  Cal.  304 
(33  Pac.  123);  Randies  v.  Randies,  67  Ind.  434;  Walls  v. 
Palmer,  64  Ind.  496. 

The  conclusion  is  unavoidable  that  the  plaintiff  herein  was 
within  his  statutory  rights  in  appealing  from  the  order  com- 
plained of,  and  in  superseding  the  enforcement  thereof  by 
proper  bond.  If  so,  he  could  not  be  deemed  guilty  of  con- 
tempt for  failure  to  perform  the  order  appealed  from  pending 
the  appeal. 

II.  It  is  due  to  the  trial  judge  to  say  thkt  before  adjudg- 
ing the  plaintiff  herein  guilty  of  contempt  he  first  entered 
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an  order  that  payment  of  the  disputed  amount  by  the  plain- 
tiff herein,  in  obedience  to  the  previous  order 
of  the  court,  should  not  be  deemed  to  preju- 
dice his  appeal  to  the  Supreme  Court,  or  to  waive  any  right 
which  might  be  found  in  his  favor  on  appeal.  He  also  entered 
an  order  directing  the  new  administrator  to  set  apart  $600 
of  the  moneys  of  the  estate,  and  to  hold  the  same  for  the 
protection  of  this  plaintiff  in  case  he  should  prevail  in  his 
appeal.  This  order  is  pressed  upon  our  attention  by  de- 
fendants' counsel  at  the  present  time.  If  the  good  faith 
of  the  trial  judge  were  challenged,  or  were  in  issue,  this  order 
would  doubtless  be  a  complete  answer  to  any  such  challenge. 
But  the  order  is  in  no  sense  effective  in  justification  of  the 
judgment  of  contempt.  The  order  itself  was  without  statu- 
tory authority.  It  only  improvised  another  method  of  pro- 
tecting this  plaintiff  in  his  right  of  appeal,  and  tendered  it 
to  him  in  exchange  for  the  statutory  method  which  he  had 
already  followed.  It  follows  that  the  judgment  finding  the 
plaintiff  guilty  of  contempt  must  be  annulled,  and  it  is  so 
ordered. — Annulled  and  Reversed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


Valley  National  Bank,  Appellee,  v.  J.  H.  Cownie, 

Appellant. 

Contract  of  guaranty:  considebation  :  notice  of  acgkptanci: 
1  waivxb.  Where  the  stockholders  of  a  corporation  executed  a  written 
guaranty  for  the  repayment  of  loans  or  credits  extended  by  a  cer- 
tain bank  to  the  corporation,  the  guaranty  to  be  several  aud  to  be 
measured  by  the  amount  of  their  stock  in  the  corporation,  respect* 
ively,  the  guaranty  of  each  in  proportion  to  his  interest  constituted 
a  beneficial  consideration  to  all;  and  as  the  contract  expressly 
waived  notice  of  the  acceptance  thereof,  the  failure  to  give  a 
guarantor  notice  did  not  avoid  liability. 
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Same:    renewal  of  indebtedness:    discharge  of  guarantor.    Where 

2  a  stockholder's  contraet  of  guaranty  for  loans  and  credits  not 
exceeding  a  certain  sum  in  any  one  year,  including  renewals,  ex- 
tensions and  new  loa^s,  the  intention  being  that  it  should  not  only 
cover  repaymejot  of  the  original  loans  up  to  the  limit  stated,  but 
also  all  indebtedness  for  the  year,  a  guarantor  was  not  discharged 
by  the  mere  giving  of  renewal  notes  and  an  extension  of  time. 

Same:     discharge    of    guarantor:      renewal    of    indebtedness: 

3  PLEADING.  The  defense  by  a  guarantor  that  loans  were  renewed 
and  extended  without  notice  to  him  must  be  pleaded  to  be  available. 

Same:    discharge  of  guarantor:     renewal  and  extension  of  pay- 

4  ment.  Where  a  stockholders'  guaranty  recited  that  they  were 
interested  in  securing  credit  for  the  corporation,  and  they  severally 
guaranteed  payment  of  all  loans  to  the  corporation  to  the  extent 
of  the  value  of  their  stock,  including  all  renewals  and  extensions, 
and  they  severally  waived  notice  of  acceptance  of  the  guaranty 
and  all  other  notices  necessary  to  be'  given,  either  before  or  after 
the  extension  of  credit  to  the  corporation,  their  beneficial  interest 
in  the  corporation  rendered  them  absolutely  liable  as  principals, 
and  they  were  not  discharged  by  a  failure  to  give  them  notice  of 
renewals  of  the  indebtedness  and  extensions  of  time  of  payment 

Appeal  from  Polk  District  Ca^irt, — Hon.  Laweence  De 

Graff,  Judge. 

Saturday,  March  14,  1914. 

> 
Action  upon  a  contract  of  guaranty.    There  was  a  general 

denial  and  certain  afSrmative  defenses.    From  a  judgment  for 

plaintiff,  the  defendant  has  appealed. — Affirmed. 

C.  C.  Dowell,  for  appellant. 

Thos.  F,  Stevenson,  for  appellee. 

Evans,  J. — The  plaintiff's  action  is  brought  upon  the 

following  written  contract: 

^  June  3,  1908. 

Whereas,  the  directory  board  of  the  Des  Moines  Corn 
Milling  Company  of  Des  Moines,  Iowa,  have  authorized  the 
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officers  of  said  company  to  borrow  from  time  to  time  sums  not 
in  excess  of  thirty  thousand  dollars  ($30,000)  for  it;  and, 
whereas,  the  banks  demand  security  and  are  unwilling  to  loan 
on  the  credit  of  said  company  alone;  and,  whereas,  each  of 
the  undersigned  is  a  stockholder  of  said  company  and  owns 
the  number  of  shares  of  its  stock  set  opposite  his  name  below, 
each  of  said  shares  being  the  par  value  of  one  hundred  dollars, 
and  is  interested  in  securing  credit  for  said  company : 

Now  therefore,  in  consideration  of  the  premises  and  in 
order  to  enable  said  company  to  secure  loans  or  credit  for  the 
sum  above  mentioned,  each  of  the  undersigned  agrees  to  guar- 
antee and  does  hereby  absolutely  and  without  condition  guar- 
antee that  said  company  will  pay  all  loans  and  credits  which 
it  may  secure  from  the  Valley  National  Bank  of  Des  Moines, 
Iowa,  when  due,  according  to  the  terms  of  the  instruments 
evidencing  the  same,  to  the  extent  of  the  par  value  of  said 
stock  now  owned  by  him  as  shown  below,  said  guaranties  being 
several  and  not  joint,  and  will  on  default  of  said  company  on 
demand  made  by  said  bank,  pay  said  sum  to  be  credited  on 
indebtedness  of  said  company  to  said  bank. 

And  H.  H.  Polk  and  G.  B.  Hippee  hereby  absolutely  with- 
out condition  guarantee  that  they  have  the  power  and  author- 
ity to  bind  and  do  hereby  bind  the  estate  of  Jefferson  S.  Polk 
btr  this  agreement,  and  each  of  the  undersigned  hereby  waives 
notice  of  acceptance  of  this  guaranty  and  all  other  notices  of 
every  kind  necessary  or  proper  to  be  given  either  before  or 
after  the  giving  of  said  credit. 

The  undersigned  also  guarantees  that  said  loans  have  been 
duly  authorized  by  the  board  of  directors  of  said  company 
and  that  it  has  the  legal  right  to  make  said  loans  in  the  max- 
imum aforesaid. 

The  aggregate  amount  of  the  loans  and  credits  guaran- 
teed hereby  shall  not  at  any  time  exceed  thirty  thousand  dol- 
lars, and  this  guaranty  shall  cover  all  loans  and  credits  not 
in  excess  of  said  sum  during  the  year  1908,  including  renewals, 
extension,  and  new  loans,  the  intention  being  that  the  guar- 
anties shall  not  end  with  the  pavment  of  this  indebtedness 
originally  incurred  up  to  the  limit  stated,  but  shall  include 
all  indebtedness  up  to  said  limit  during  the  year  1908. 

This  guaranty  shall  cover  loans  made  during  the  year 
1908  and  no  other,  and  shall  not  exceed  thirty  thousand  dol- 
lars ($30,000).    And  the  parties  hereby  further  agree  to  pay 
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a  reasonable  attorney  fee  if  suit  shall  be  brought  on  this 
instrument  or  expense  incurred  in  the  collection  of  the 
amounts  agreed  herein  to  be  paid. 

Name.  No.  of  Shares. 

N.  T.  Guernsey.   Ten  (10)  guaranteeing  $1,000. 

Estate    of    Jef- 

f erscwa  S.  Polk.  Thirty  (30)  guaranteeing  $3,000. 

H.  H.  Polk.  Fifty-one  (51)  guaranteeing  $5,100. 

Alice  K.  Polk.  Ten  (10)  guaranteeing  $1,000. 

G.  B.  Hippe.  Thirty  (30)  guaranteeing  $3,000. 

P.  J.  Mills.  Twenty  (20)  guaranteeing  $2,000. 

Chas.  S.  Den- 
man.  Eighteen  (18)  guaranteeing  $1,800. 

D.  S.  Chamber- 
lain. Thirty-seven  (37)  guaranteeing  $3,700. 

Jansen    Haines.  Six  (6)  guaranteeing  $600. 

J.    B.    Weaver, 

Jr.  Six  (6)  guaranteeing  $600. 

Wilton     Mc- 

<3arthy.  Six  (6)  guaranteeing  $600. 

L.  E.  Harbach.  Five  (5)  guaranteeing  $500. 

J.  H.  Cownie.  Twelve  (12)  guaranteeing  $1,200. 

J.  H.  Polk.  Thirty-five  (35)  guaranteeing  $3,500. 

B.  F.  Eauffman.  Five  (5)  guaranteeing  $500. 

The  defendant  pleaded  a  general  denial,  subject  to  cer- 
tain  specific   admissions;   pleaded   afiirmatively   a  want  of 

notice  of  acceptance  of  the  guaranty  by  the 
oDARiKTr  :^con-  plaintiff;  and  pleaded  payment  by  the  prin- 
tice  of  accept-     clpal.     The   defendant  oflFered   no  evidence 

&iice  *  waiver 

upon  the  trial.  At  the  conclusion  of  the 
evidence,  no  material  fact  being  in  dispute,  the  trial  court 
directed  a  verdict  for  the  plaintiflF. 

The  defendant  has  little  standing  room  for  his  defense.  All 
that  is  claimed  against  him  is  the  amount  separately  guaranteed 
by  him.  No  other  party  to  the  contract  has  resisted  its  obliga- 
tions. The  contract  is  something  more  than  a  contract  of  mere 
guaranty;  it  is  signed  by  the  stockholders  of  the  borrowing 
corporation.    The  signers  purport  to  be  parties  in  ''interest." 
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The  undertaking  of  each  one  is  measured  by  the  extent  of 
his  interest  in  the  borrowing  corporation.  The  borrowing 
was  for  the  benefit  of  the  guarantors  as  'the  owners  of  the 
borrowing  corporation.  Inasmuch  as  the  contract  is  signed 
by  the  owners,  the  several  guaranty  of  each  in  proportion  to 
his  interest  operates  as  a  beneficial  consideration  to  all.  The 
undertaking  expressly  purports  to  be  ''absolutely  and  without 
condition."  It  expressly  waives  all  defenses  which  might 
otherwise  be  available  to  a  mere  guarantor.  It  expressly 
waives  notice  of  acceptance.  This  affirmative  defense  need 
not  be  further  considered. 

Upon  delivery  of  this  contract,  the  plaintiff  bank  loaned 

to  the  corporation  $30,000,  in  1908.    It  amounted,  in  practical 

effect,  to  the  borrowing  of  a  working  capital  by  the  stock- 

2    samb-  renewmi  ^olders.    Within  less  than  two  years  the  cor- 

disihaw^f  *"  ■  poration  failed.    No  part  of  the  principal  of 

guarantor.  ^j^^  j^^^  ^^  ^^^^  p^j^  ^^^  ^j^q  corporation. 

Its  notes  were  surrendered  as  they  matured,  and  renewal 
notes  were  taken  in  return  upon  extended  times.  Defendant's 
plea  of  payment  is  based  wholly  upon  the  formal  surrender 
and  cancellation  of  the  original  notes.  He  does  not  claim  that 
they  were  paid  in  any  other  sense  than  by  renewal  notes  and 
by  extension  of  time.  He  admits  the  renewals  and  the  exten- 
sion. The  contract  sued  on  provides,  in  express  terms,  for 
this  very  thing. 

Appellant's  argument  here  goes  beyond  his  pleading  in 
the  court  below.    He  contends  here  that  he  had  no  notice  of 

the  renewals  and  extension,  and  that  he  was 
chariee  of  gaar-  therefore  released  for  want  of  such  notice. 

antor:  renewal 

of  indebted-        Such  defense  is  not  available  to  him  without 

ness:  pleading. 

pleading  it.     Code,  section  3629;  Bishop  v. 
Hart,  114  Iowa,  96. 

If  he  had  pleaded  it,  however,  it  would  be  without  merit 
on  this  record,  for  the  reasons  already  indicated.    Because 
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of  their  beneficial  interest  in  the  contract,  these  signers  were 

not  "favorites  of  the  law''  in  the  ordinary 
charge  of  guar-   sense  of  guarantor  or  surety.    Not  only  were 

aotor  *  reii6w&l 

and  extension     they  beneficially  interested,  but  they  were  the 

of  payment. 

only  persons  to  be  benefited  by  the  loan.  The 
corporation  was  their  own  artificial  creation,  organized  for 
their  own  profit.  As  between  themselves  and  their  corpora- 
tion, the  corporation  was  the  principal,  and  each  signing 
stockholder  was  severally-  guarantor  of  a  limited  amount, 
which  was  proportionate  to  his  interest.  But,  as  between  them 
and  the  loaning  bank  they  severally  made  themselves  to  such 
extent  absolutely  liable  as  principals;  and  there  is  no  prin- 
ciple of  law  which  entitles  them  to  more  commiseration  from 
the  court  than  should  be  extended  to  any  other  debtor.  Their 
undertaking  was  based  upon  a  beneficial  consideration  coex- 
tensive with  their  liability. 

The  following  excerpts  from  Bcmk  v.  Oay,  57  Conn.  224 
(17  Atl.  555,  4  L.  B.  A.  343),  is  quite  in  point: 

Courts,  when  called  upon  to  construe  contracts  guaran- 
teeing the  faithful  dischai^  of  the  duties  of  an  office,  adhere 
closely  to  the  letter,  for  this  reason:  That  the  obligor  has 
assumed  a  burden  of  responsibility  solely  for  the  benefit  of 
another,  without  compensation  or  possibility  of  profit  to  him- 
self, and  therefore  the  law  will  add  nothing  to  it  by  way  of 
presumption.  In  the  case  before  us  the  defendant,  with 
others,  desired  to  become  a  manufacturer,  of  course,  for 
pecuniary  profit.  For  the  purpose,  among  others,  of  putting 
a  limit  to  individual  responsibility  for  losses,  they  associated 
themselves  under  the  statute  as  a  joint-stock  .corporation. 
Being  unwilling  individually  to  contribute  the  necessary  capi- 
tal from  money  in  hand,  they  determined  to  borrow  it  from 
the  plaintiff.  For  convenience  in  the  transaction  of  the  b\isi- 
ness,  the  money  was  borrowed  upon, notes  made  by  the  cor- 
poration. To  avoid  the  inconvenience  of  indorsements  by  sev- 
eral individuals  of  each  of  a  large  number  of  original  notes 
and  the  renewals  thereof,  the  obligors  made  one  comprehensive 
continuing  contract  of  indorsements  in  the  form  of  a  guar- 
anty under  their  respective  hands  and  seals.    In  effect,  there- 


'-^ 
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fore,  the  defendant  borrowed  money  for  himself  and  his 
associates;  he  received  and  used  it  for  his  and  their  profit; 
and  still  has  it  in  possession.  It  is  difScult  therefore  to  per- 
ceive any  distinction  between  his  case  and  that  of  any  other 
borrower ;  .  .  .  difiScult  to  see  any  reason  why  he  should 
ask,  or  the  court  should  grant,  the  special  protection  of  the 
law  applicable  to  that  relation.  It  may  well  be  presumed  that 
obligors  would  desire  to  limit  the  time  during  which  they 
would  be  bound  for  the  faithful  performance  of  the  duties  of 
an  office  by  another.  But,  inasmuch  as  both  morally  and 
legally  it  is  the  duty  of  every  man  to  repay  money  borrowed 
for  his  own  use  and  profit,  it  must  be  the  presumption  that 
these  obligors  intended  to  do  so ;  that  they  intended  to  pay  it 
to  the  plaintiff,  or  even  to  such  person  or  other  corporation  as 
should  legally  become  the  assignee  of  its  right  to  receive. 
.  .  .  Again,  the  letter  of  their  obligation  has  this,  and  no 
other,  limitation,  namely :  They  guarantee  the  repayment  of 
money,  to  a  limited  amount,  which  the  plaintiff  should  there- 
after lend  to  the  corporation,  reserving  the  right  to  terminate 
the  contract  at  will.  .  .  .  Moreover,  in  the  second  para- 
graph of  its  reply,  the  plaintiff  alleges  that  the  notes  upon 
which  it  asks  a  judgment  are  renewals  in  full,  or  extensions  of 
such  part  as  has  not  been  paid,  of  notes  made  before  the  expi- 
ration of  the  limit  first  put  upon  its  existence.  To  this  the 
defendant  demurred,  averring  that*  the  allegation  is  imma- 
terial, for  the  reason  that,  if,  after  the  day  of  expiration  of 
the  first  limit  to  the  corporate  life  of  the  plaintiff,  it  renewed 
any  notes,  such  renewal  would  of  itself  discharge  the  defend- 
ant from  liability.  But  by  the  bond  the  obligors  guaranteed 
'the  full,  prompt,  and  ultimate  pa3anent  of  all  promissory 
notes.'  Beyond  doubt  it  was  in  the  contemplation  of  both  par- 
ties that  the  relation  of  borrower  and  lender  thus  formally 
established  would  continue  during  a  long  period  of  time — for 
years.  .  .  .  But,  however  that  may  be,  it  is  beyond  doubt 
that  both  parties  contemplated  that,  although  the  lending  by 
the  plaintiff  would  be  in  form  upon  the  comparatively  short 
time  customary  to  a  bank,  yet,  in  fact,  the  borrower  would 
long  continue  to  be  such  by  renewal  or  extension.  There- 
fore the  b(Hid  is  framed  to  meet  such  contingency.  To  guar- 
antee 'full  and  prompt'  payment  would  meet  the  case  of  a 
note,  on  usual  bank  time,  actually  to  be  paid  in  full  at 
maturity.    To  guarantee,  in  addition  to  'full  and  prompt'  pay- 
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ment,  the  'ultimate'  payment  can  have  no  other  meaning  than 
that  the  obligor  should  continue  bound  to  the  end  of  all  substi- 
tutions, renewals  and  extensions. 

Apart  from  the  question  of  beneficial  consideration,  how- 
ever, the  very  terms  of  the  contract  will  bear  no  other 
construction  than  that  put  upon  it  by  the  trial  court. 

In  Savings  Bank  v.  Boddicker,  105  Iowa,  548,  a  guaranty 
contract  was  construed  which  was  less  emphatic  and  specific 
in  its  terms  than  the  one  under  ^consideration.  Such  contract 
contained  the  following  provisions:  ''It  is  the  intention  and 
purpose  of  this  instrument  or  obligation  to  fully  protect  and 
indemnify  the  said  Benton  County  Savings  Bank  or  its  assigns 
against  any  and  all  loss  by  reason  of  the  failure  of  the  said 
Miller  &  Sons  to  pay  their  indebtedness  now  owing  (or  which 
may  be  contracted  hereafter)  to  the  said  Benton  County  Sav- 
ings Bank. ' '    Construing  such  provision  this  court  said : 

The  evidence  tended  to  show  that  the  time  of  paying 
some  of  the  indebtedness  of  J.  S.  Miller  &  Sons  which  existed 
when  the  bond  in  suit  was  given  was  afterwards  extended, 
and  that  new  indebtedness  was  thereafter  contracted;  and 
it  is  insisted  that  the  bond  does  not  cover  either  class  of  in- 
debtedness. The  bond,  in  terms,  covered  the  indebtedness  of 
the  firm  which  it  owed  to  the  plaintiff  at  the  time  the  bond 
was  given,  or  which  should  thereafter  be  contracted.  .  .  . 
But  all  the  provisions  of  the  bond  must  be  construed  to- 
gether, and,  when  that  is  done,  it  is  clear  that  the  bond  was 
intended  to  secure  the  payment  of  the  indebtedness  of  the 
firm  to  the  plaintiff  which  existed  at  the  time  the  bond  was 
given,  and  also  that  which  should  be  created  by  contract  there- 
after. The  provisions  were  sufficiently  broad  to  include  re- 
newals of  existing  debts,  as  well  as  those  which  should 
otherwise  accrue,  for  the  continuance  of  the  business  of  the 
firm  was  evidently  contemplated,  and  contracts  for  the  exten- 
sion of  existing  debts  were  as  much  within  the  scope  and  pur- 
pose of  the  bond  as  were  those  which  should  be  thereafter 
created. 

Somewhat  in  point  also  are  the  following  cases:  Hoyt  v. 
Qumt,  105  Iowa,  444 ;  Iron  Co.  v.  Cutlery  Co.,  130  Iowa,  736 ; 
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Merritt  v.  Haas,  113  Minn.  219  (129  N.  W.  379 ;  Id.,  106  Minn., 
275, 118  N.  W.  1023, 119  N.  W.  247,  21  L.  R.  A.  (N.  S.)  154) ; 
First  National  Bank  v.  Wunderlich,  145  Wis.  193  (130  N. 
W.  98). 

The  judgment  below  was  right,  and  it  is  accordingly 
— Affirmed. 

Ladd,  C.  J.,  and  Wbavbb  and  Preston,  JJ.,  concur. 


John  M.  Gingrich,  Plaintiff,  and  Joel  Gingerigh,  George 
Rhodes,  Lena  Snider,  Katie  Rhodes,  and  Susan  Yoder, 
Intervenors,  Pladntiffs,  Appellants,  v.  Joseph  D.  Miller, 
Peter  D.  Miller,  John  D.  Millar,  and  Samuel  D.  Mil- 
ler, Defendants,  Appellees. 

Conyeyanoes:     mental  incapacity:    vbaud:    evidbnck.    In  this  action 

1  to  set  aside  a  deed  on  the  ground  of  mental  incapacity,  fraud  and 
undue  influence,  the  evidence  is  held  insufficient  to  sustain  the  alle- 
gations of  the  petition. 

Same:     gonbidekation.    Where  a  testator  gave  his  widow  the  life  use 

2  of  the  homestead,  with  the  remainder  to  his  sons  by  a  former  wife, 
a  conveyance  by  the  widow  to  the  remaindermen  was  an  election 
to  take  under  the  will,  which  was  a  sufficient  consideration  for  the 
deed,  she  having  at  the  time  an  actual  life  expectancy  of  several 
years. 

Same:    oonvetancb  of  life  estate:     fraud.     A  conveyance  by  the 

3  widow  of  the  homestead,  in  which  she  was  given  a  life  estate,  to  the 
remaindermen  in  conformity  with  the  provisions  of  the  will  was  not 
a  fraud  upon  her  children  by  another  marriage;  their  interests 
not  being  involved  in  a  legal  sense. 

Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Saturday,  March  14,  1914. 

Suit  in  equity  to  set  aside  a  deed  on  the  ground  of  mental 
incapacity  of  the  grantor,  and  on  the  ground  of  fraud,  undue 
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influence,  and  duress.    There  was  a  decree  for  the  defendants, 
and  the  plaintiff  and  interveners  appeal. — Affirmed. 

A.  E.  Maine  and  Ranch  &  Messer,  for  appellant& 

Wade,  Butcher  &  Davis,  for  appellees. 

Evans,  J. — The  plaintiff  and  the  interveners  are  the  six 
children  and  heirs  at  law  of  Mary  Miller,  who  died  in  1911. 
At  the  time  of  her  death,  and  for  three  months  previous, 
she  was  the  widow  of  D.  P.  Miller,  who  died  testate  on  March 
21,  1911*  The  defendants  are  the  four  sons  and  only  heirs 
of  D.  P.  Miller,  being  his  children  by  a  former  marriage. 
D.  P.  Miller  and  Mary  Miller  were  married  in  1885 ;  both  hav- 
ing children  by  their  former  marriages.  Maiy  Miller  had 
been  twice  married  previously,  and  had  six  children,  ranging 
in  age  from  five  years  upwards,  the  younger  of  which  became 
members  of  the  new  household.  The  land  involved  in  the 
,  action  consists  of  forty  acres,  and  was  the  homestead  of  D.  P. 
Miller  and  Mary  Miller  from  the  date  of  their  marriage  until 
the  death  of  the  husband,  and  continued  to  be  the  homestead 
of  Mary  Miller  up  to  the  time  of  her  death.  It  comprises  all 
the  real  estate  owned  by  D.  P.  Miller  at  the  time  of  his  death. 
The  will  of  D.  P.  Miller,  made  in  1908,  provided  that  the 
widow  should  take  such  homestead  during  her  life,  and  that 
the  remainder  should  go  to  the  four  sons,  the  defendants 
herein.  The  deed  complained  of  in  this  case  conformed  in 
its  provisions  to  such  provisions  in  the  will. 

The  grounds  of  attack  laid  in  the  petition  are  (1)  that 
at  the  time  of  the  execution  of  the  deed  Mary  Miller  was 
insane,  being  wholly  deprived  of  her  reason,  and  was  therefore 
incapable  of  any  binding  act  on  her  part;  (2)  that  the  deed 
in  question  was  obtained  from  her  by  undue  influence,  fraud, 
and  coercion  or  duress. 

We  are  clear  that  a  fair  consideration  of  the  evidence  pro 
and  con  does  not  sustain  the  claim  of  insanity.    In  view  of  our 
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discussion  of  the  second  ground,  we  will  not  enter  into  detailed 
discussion  of  the  first. 

Even  though  Mrs.  Miller  was  not  insane,  her  actual  con- 
dition, both  mental  and  physical,  whether  weak  or  strong, 
still  remains  to  be  considered  as  bearing  upon  the  question 
"1.  coNVETANCKs:     ^^  uuduc  influeuce,   fraud,  or  duress.     In 
^Sty\  'fSid:   December,  1910,  Mrs.  Miller's  oldest  daughter 
evi  ence.  (Mrs.  Yodcr)   and  her  family  came  to  live 

in  the  Miller  home.  In  January  following  Mrs.  Miller  was 
sick  for  three  or  four  weeks  with  pneumonia.  On  March  21st 
Mr.  Miller  died  after  an  illness  of  a  little  more  than  a  week. 
Mr.  Miller's  four  sons  attended  the  funeral.  Three  of  them 
were  nonresidents.  Joe  lived  on  his  farm  in  the  home  com- 
munity. Peter  lived  in  Colorado,  John  in  Oklahoma,  and 
Samuel  in  Florida.  After  the  funeral  they  remained  for 
several  days  looking  into  the  business  of  the  estate.  Joe  was 
named  as  executor  in  the  father's  will.  On  Friday,  March 
24th,  the  will  was  read  at  the  home.  On  Monday,  March  27th, 
the  deed  complained  of  was  executed.  It  was  executed  in  the 
''sitting  room"  of  the  home,  and  was  witnessed  by  Mrs. 
Miller's  s<Hi-in-law,  Yoder,  and  one  Skola,  a  banker.  No  direct 
evidence  is  introduced  of  any  fraud,  or  undue  influence,  or 
duress.  The  circumstances  relied  on  in  proof  of  such  claim 
are  that  there  was  no  consideration  for  the  deed;  that  Mrs. 
MiUer  was  physically  and  mentally  weak  normally,  and  was 
still  more  so  by  reason  of  her  previous  sickness^  and  her  grief 
over  the  loss  of  her  husband ;  that  her  daughter,  Mrs.  Yoder, 
was  in  the  kitchen  of  the  house  engaged  about  her  work,  and 
was  not  invited  in,  but,  on  the  contrary,  the  door  between 
the  sitting  room  and  kitchen  was  closed;  that  the  deed  was 
prepared  in  advance  in  typewriting  by  Skola  before  coming 
to  the  Miller  home,  and  that  it  was  later  executed  as  so 
prepared ;  there  were  other  papers  executed  at  the  same  time 
which  are  not  directly  involved  in  this  suit,  but  have  an  inci- 
dental connection  with  the  subject-matter,  and  these  also  were 
prepared  in  advance  in  typewriting  by  Skola. 


/ 
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As  to  the  consideration,  the  deed  recited  a  nominal  con- 
sideration of  $1.  The  body  of  the  deed,  however,  shows  that 
the  real  consideration  was  mutual  between  the  grantor 
2.  8A.MB:  conaid-  *^^  grantees,  and  that  the  grantees,  only  took 
eration.  ^j^^  remainder  in  fee,  whereas,  the  grantor 

took  a  life  use  of  the  tract.  One  of  the  fallacies  of  appellant's 
argument  is  that  it  has  assumed  that  the  life  use  of  the  whole 
was  without  value,  and  that  the  conveyance  by  the  grantor 
was  a  mere  gift.  Under  no  circumstances  could  Mrs.  Miller 
have  retained  a  fee  in  one-third,  and  yet  retained  a  life  use 
of  the  whole.  She  had  the  right  of  election,  and  the  execution 
of  this  deed  amounted  to  no  more  than  such  right  of  election. 
If  she  elected  manifestly  to  her  own  disadvantage,  it  is  a 
circumstance  proper  to  be  considered  on  the  question  of  fraud 
or  duress.  She  was  seventy  years  of  age  at  the  time  of  the 
death  of  her  husband.  Her  natural  expectancy  was  about  nine 
years.  Prom  the  point  of  view  of  March  27th,  therefore,  the 
life  use  of  the  whole  premises  was  of  very  substantial  value, 
nor  can  it  be  said  upon  this  record  that  it  was  of  any  less 
value  than  the  one-third  in  fee.  The  consideration  for  the 
deed  was  therefore  ample,  and  furnishes  no  ground  of  attack. 

As  to  the  immediate  circumstances  surrounding  the  execu- 
tion of  the  deed,  Mr.  Skola  was  the  banker  of  Mr.  and  Mrs. 
Miller,  and  was  one  of  the  witnesses  to  Mr.  Miller's  wiU.  He 
prepared  the  papers  at  his  bank  before  coming,  having  been 
informed  by  one  of  the  Millers  what  they  proposed  to  do. 
Mrs.  Miller  was  advised  of  what  she  was  signing,  and  that  the 
effect  of  the  papers  was  the  same  as  the  will.  Mr.  and  Mrs. 
Yoder  testified  that  the  door  between  the  sitting  room  and 
kitchen  was  closed  for  twenty  minutes  while  three  of  the 
brothers  and  Skola  were  in  the  sitting  room  with  the  mother. 
Nevertheless  Yoder  was  called  in  to  witness  the  execution  of 
the  papers,  and  he  also  understood  that  they  were  in  con- 
formity with  the  will.  The  other  papers  heretofore  referred 
to  conformed  to  other  provisions  of  the  will  in  behalf  of  Mrs. 
Miller.    The  will  provided  that  she  should  take  one-third  of 
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the  live  stock  and  $1,000.  The  sum  of  $1,000  was  paid  to  her 
on  March  27th,  and  her  receipt  taken  therefor.  An  agreement 
was  also  signed  providing  for  a  public  sale  of  the  live  stock. 
This  was  subsequently  held,  and  one-third  of  the  proceeds  was 
paid  to  Mrs.  Miller,  viz.,  $243.  The  evidence  shows  that  Mrs. 
Miller  was  acquainted  with  the  terms  of  her  husband's  will 
during  his  life,  and  was  then  satisfied  therewith.  It  further 
shows  that  subsequent  to  March  27th  she  spoke  of  the  settle- 
ment between  her  and  the  Millers,  and  expressed  herself  as 
satisfied  therewith. 

Mrs.  Miller  and  her  husband  were  members  of  a  religious 
sect  known  as  Amish  Mennonites.  They  were  German  people, 
and  she  preferred  the  German  language.  She  could  not  read 
English,  nor  could  she  sign  her  name.  She  had  a  deformity 
known  as  a  *' hump-back.*'  She  weighed  about  125  pounds. 
That  she  was  not  as  strong,  either  physically  or  mentally, 
after  her  January  sickness,  and  after  the  death  of  her  husband, 
may  be  assumed.  This,  however,  avails  little  without  showing 
that  she  was  in  some  manner  over-reached.  Counsel  for 
appellants  measure  the  benefits  accruing  to  Mrs.  Miller  under 
the  contract  in  the  light  of  the  subsequent  fact  that  she  died 
on  July  4th.  This  is  not  the  proper  criterion.  So  far  as  the 
parties  knew  on  March  27th,,  she  would  probably  live  about 
nine  years,  and  might  live  many  years  longer. 

It  is  charged  in  the  petition,  and  urged  in  argument,  that 

the  deed  under  consideration  was  a  fraud  upon  the  children 

of  Mrs.  Miller.     This  contention  is  clearly  wrong,  and  fur- 

^      nishes  no  ground  of  attack  upon  the  deed.  The 

ance  of  life        interests  of  her  children  were  not  involved  in 

estate:  fraud. 

a  legal  sense.    What  might  have  been  to  their 

interest  might  also  have  been  to  her  detriment.    It  was  her 

legal  right  to  consider  her  own  interest  alone.    It  was  also  her 

privilege  to  regard  the  wishes  of  her  husband  and  the  moral 

claims  of  his  family  by  the  first  marriage.     The  property 

involved  was  acquired  during  the  first  marriage.    She  was  not 

legally  bound  to  respond  to  these  considerations ;  neither  was 
Vol.  164  U.--28 


434  State  v.  Manigan.  [164  Iowa 

she  forbidden  to  adopt  a  conscientious  course  from  a  moral 
and  religious  point  of  view.  She  was  not  otherwise  destitute 
in  her  occupancy  of  the  homestead ;  the  inventory  of  her  estate 
showing  money  and  credits  to  the  amount  of  more  than  $2,000. 
Giving  the  evidence  as  a  whole  our  most  careful  con- 
sideration, we  think  the  conclusion  is  unavoidable  that  no 
fraud  or  duress  is  shown.  The  decree  of  the  trial  court  must 
therefore  be — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  A.  I^anigan,  Appellant. 

Criminal  law:     flight:    evidence:    instruction.    Where  the  evidence 

1  simply  showed  that  defendant  when  arrested  was  found  in  a  shanty 
belonging  to  another  at  the  place  where  he  had  formerly  worked, 
and  that  the  door  was  locked  by  the  owner  of  the  shanty,  it  was 
insufficient  to  warrant  an  instruction  that  if  defendant  fled  and 
concealed  himself  such  evidence  of  flight  could  be  considered  as 
Tprimia  facie  evidence  of  consciousness  of  guilt. 

Same:     evidence:     examination  op  witnesses:     leading  questions. 

2  Where  a  defendant  seeks  to  negative  evidence  of  the  state  by 
testimony  directly  responsive  thereto,  counsel  may  direct  the  atten- 
tion of  the  witness  to  the  very  statements  proposed  to  be  negatived, 
and  the  examination  will  not  be  considered  as  leading  and  sug- 
gestive. 

Same:     murder:     premeditation:     evidence.     Where  defendant  was 

3  charged  with  murder,  which  includes  the  element  of  premeditation, 
he  was  entitled  to  have  any  purpose  for  which  he  was  carrying  a 
deadly  weapon,  consistent  with  the  absence  of  premeditation,  con- 
sidered by  the  jury.  Thus  in  support  of  the  claim  that  the  shooting 
of  deceased  was  accidental,  and  in  response  to  evidence  by  the  state 
that  he  had  threatened  to  shoot  deceased,  and  that  he  had  carried 
his  pistol  during  all  of  the  day  previous,  and  he  had  stated  on 
cross-examination  that  he  did  not  always  carry  his  pistol,  he  should 
have  been  permitted  to  state  why  he  was  carrying  it  at  the  time 
in  question. 

Appeal  from  Polk  District  Court, — Hon.  W.  H.  McHenry, 

Judge. 
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Saturday,  March  14,  1914. 

The  defendant  was  prosecuted  under  an  indictment  for 
murder  in  the  first  degree.  There  was  a  verdict  of  guilty  as 
charged,  and  a  judgment  thereon  fixing  the  penalty  at  life 
imprisonment.  The  defendant  appeals. — Reversed  and  Be- 
manded.  * 

J.  B.  Btish  and  /.  F,  Conrad,  for  appellant 

Oeorge  Gossan,  Attorney  General,  for  the  State. 

Evans,  J. — The  defendant  was  charged  with  the  murder 
of  his  wife  on  the  night  of  February  24,  1913,  at  their  home 
in  Des  Moines.  It  is  undisputed  that  the  defendant's  wife 
died  from  septic  poisoning  resulting  from  a  gunshot  wound 
at  the  knee,  and  that  the  injury  was  inflicted  by  the  defend- 
ant. The  claim  of  the  defendant  is  that  the  shooting  was 
purely  accidental,  and  there  is  much  in  the  circumstances  to 
support  this  claim.  The  defendant  is  a  colored  laborer,  and 
manifestly  belongs  to  that  lower  stratum  of  the  colored  race 
to  whom  freedom  has  not  proved  uplifting,  but,  on  the  con- 
trary, has  been  a  wide-open  door  to  dissipation.  Of  the  same 
class  are  the  witnesses  who  testified  to  the  circumstances 
preceding  the  shooting.  It  is  a  circumstance  against  the  de- 
fendant that  these  witnesses  were  his  companions,  and  they 
were  without  apparent  motive  of  hostility  to  him.  There  is, 
however,  considerable  inconsistency  and  self-contradiction  in 
their  testimony  on  behalf  of  the  state.  The  defendant  is  a 
coal  miner  who  had  been  out  of  work  for  several  months  prior 
to  the  time  of  the  shooting  by  reason  of  some  disability.  He 
was  suffering  from  an  injured  eye,  and  also  was  canying  his 
arm  in  a  sling.  The  shooting  occurred  about  2  o'clock  in  the 
morning ;  the  defendant  arriving  home  at  that  time.  His  own 
story  is  that  he  was  undressing,  and  was  having  difficulty  in 
removing  his  shirt  because  of  his  lame  arm,  and  that  his  wife 
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was  assisting  him,  that  he  pulled  the  revolver  out  of  his  hip 
pocket  to  put  it  away,  and  that  it  was  in  some  manner  dis- 
charged, as  he  supposed,  at  the  moment,  into  the  floor.  The 
ball,  however,  penetrated  the  leg  of  the  wife,  passing  in  a 
little  above  the  knee,  and  passing  out  three  or  four  inches 
below  the  knee.  It  is  undisputed  that  defendant  declared  the 
shooting  an  accident  at'the  time,  and  manifested  sorrow  over 
it.  It  appears,  also,  from  the  testimony  for  the  state  that  the 
shooting  occurred  while  the  defendant  was  in  the  act  of  un- 
dressing, and  after  his  shirt  had  been  partially  removed.  The 
damaging  testimony  against  him  was  to  the  effect  that  he  had 
been  in  the  house  earlier  in  the  evening,  and  had  quarreled 
with  his  wife,  and  that  he  had  gone  out  after  threatening  to 
get  his  *'gun,"  and  to  shoot  her. 

I.  Counsel  for  defendant  urge  that  the  evidence  was 

wholly  insufScient  to  sustain  a  verdict  for  first  degree  murder. 

They  also  urge  that  the  defendant  was  unduly  restricted  by 

1    Criminal  law  :  *^®  ^^^^^  court  in  the  admission  of  testimony 

S^ce :  Instruc-  ^  his  behalf,  and,  further,  that  the  trial  court 

erred  in  the  giving  of  certain  instructions. 
We  will  direct  our  first  attention  to  instruction  11%,  which 
was  as  follows :  ' '  If  you  shall  find  from  the  testimony  in  this 
case  that  after  the  assault,  if  any,  was  committed  by  the  said 
defendant  upon  the  said  Mrs.  A.  Manigan,  that  the  said  de- 
fendant fled,  and  concealed  himself,  such  evidence  of  flight 
may  be  con^sidered  by  you  as  prima  facie  evidence  of  a  con- 
sciousness of  guilt." 

The  complaint  is  that  there  was  nothing  in  the  record  to 
justify  the  giving  of  this  instruction.  It  is  undisputed  that 
the  defendant  was  first  arrested  for  the  assault  immediately 
after  the  shooting  on  the  same  night,  and  that  he  gave  bail. 
The  particular  circumstances  of  that  arrest  are  not  in  evi- 
dence. A  month  later,  and  after  the  death  of  the  wife,  the 
grand  jury  returned  an  indictment,  and  a  warrant  was  issued 
thereunder.  The  arrest  of  the  defendant  under  this  warrant 
was  made  by  Deputy  Sheriff  Sunberg.    If  there  was  evidence 
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to  justify  the  instruction  above  quoted,  it  must  be  found  in 
the  testimony  of  Sunberg,  which  was  as  follows:  ^'I  arrested 
Bud  out  at  Norwoodville,  northeast  of  the  city  four  or  five 
miles.  He  was  in  a  little  shanty  that  was  locked  by  a  pad- 
lock. We  knocked  on  the  door,  and  Manigan  answered,  and 
asked  who  was  there.  I  told  him,  and  he  opened  the  door. 
Manigan  said  a  man  by  the  name  of  Baker  batched  there, 
and  had  locked  the  door  before  he  went  to  work. " 

The  foregoing  from  appellant's  abstract  is  amended  in 
appellee's  abstract  by  adding  as  follows:  '^We  stood  around 
there  awhile,  and  heard  a  little  noise  in  there,  and  this  colored 
gentleman  that  was  with  us  rapped  on  the  door,  and  Manigan 
answered  and  asked  who  was  there,  and  he  told  his  name  to 
him.  Told  him  to  open  the  door,  and  Manigan  stuck  the  key 
from  under  the  door  outside,  the  padlock  key,  and  he  opened 
the  door." 

It  appears  that  the  Norwoodville  Coal  Company  was  the 
defendant's  last  employer.  The  time  of  day  or  night  when 
the  arrest  was  made  does  not  appear.  It  does  not  even  appear 
that  the  defendant  knew  of  the  indictment.  Not  a  circum- 
stance is  shown  other  than  above  set  forth  tending  to  show 
flight  or  concealment.  The  defendant  was  out  on  bail  under 
the  first  arrest,  and  was  in  no  manner  defaulted.  The  mere 
fact  that  the  defendant  was  in  a  house  in  the  vicinity  of  a 
coal  mine  where  he  had  worked  when  he  worked  at  all  has  in 
it  no  suggestion  of  flight  or  concealment,  nor  did  the  fact  that 
the  door  was  locked  of  itself  prove  an3rthing  in  that  direction. 
The  lock  is  the  universal  protection  even  of  the  occupant  of 
the  *'hut"  against  the  petty  thievery  that  would  despoil 
him  of  what  little  he  had.  The  fact  that  the  house  was  a 
"shanty"  adds  nothing  to  the  force  of  the  circumstance.  It 
was  in  keeping  with  defendant's  station  in  life.  In  this  case 
the  shanty  belonged  to  another  occupant,  and  its  door  was 
locked  by  him.  We  think,  therefore,  that  this  evidence  was 
wholly  insu£Scient  to  permit  the  jury  to  consider  it  as  **  prima 
facie  evidence  of  guilt.*' 
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II.  As  heretofore  indicated,  the  witnesses  for  the  state 
testified  that  earlier  in  the  evening,  and  a  few  hours  prior  to 
the  shooting,  the  defendant  had  thveatened  to  get  his  gun, 

and  to  shoot  his  wife.    They  also  testified  that 

^'  examination  °o?  *  ^^®  ^^  *^^  persons  present  at  the  time  of  such 

in?Que«tion?^'  threat  was  Alice  Pitman.     This  person  was 

called  as  a  witness  for  the  defense,  and  an 
attempt  was  made  to  show  by  her  that  she  heard  no  such  threat. 
Hie  following  question  was  put  to  her:  "'Did  you  hear  him  say 
anything  about  going  to  get  a  gunf"  On  objection  by  the 
state  the  trial  court  ruled  out  the  question,  on  the  ground 
that  it  was  ''leading  and  suggestive."  The  question  was 
directly  responsive  to  the  testimony  introduced  by  the  state. 
It  was  directed  to  specific  affirmative  testimony  given  on  behalf 
of  the  state.  It  was  the  right  of  the  defendant  to  negative 
such  testimony.  For  that  purpose  the  counsel  of  defendant 
"had  a  right  to  direct  the  attention  of  the  witness  to  the  very 
statements  proposed  to  be  negatived.  The  question  put  in 
the  case  before  us  was  in  conformity  with  the  rule,  and  was 
not  leading.  There  was  therefore  error  in  the  ruling.  We 
would  not,  however,  feel  justified  in  reversing  on  this  ground. 
Large  discretion  is  vested  in  the  trial  court  as  to  the  form  of 
questions,  and  it  is  the  duty  of  counsel  to  adapt  themselves 
as  far  as  possible  in  good  faith  to  the  ruling  of  the  trial  court 
as  to  the  form  of  a  question,  and  to  use  reasonable  diligence 
to  elicit  the  proposed  testimony  by  other  questions  conforming 
to  the  views  of  the  court.  This  does  not  mean,  however,  that 
the  defendant  was  bound  to  make  the  witness  his  own  as  to 
any  fact  except  the  particular  fact  inquired  about. 

Counsel  for  defendant  abandoned  the  attempt  to  elicit 
the  testimony  upon  the  single  adverse  ruling  of  the  court,  and 
the  record  gives  us  little  assurance,  if  any,  that,  if  the  witness 
had  been  permitted  to  answer  the  question  put,  she  would  have 
negatived  the  testimcmy  on  behalf  of  the  state. 

III.  The  defendant  testified,  not  only  that  he  made  no 
threats  against  his  wife  when  at  h(»ne  earlier  in  the  evening, 
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but  that  in  fact  he  had  his  pistol  in  his  pocket  at  that  time, 

and  had  had  the  same  in  his  pocket  all  day. 
premeditation : '  On  cross-cxamination  he  testified  that  he  did 

eTidence.  ' 

not  always  carry  the  gun.  He  attempted,  also, 
to  explain  why  he  was  carrying  it  at  the  time.  This  explana- 
tion was  stopped  and  ruled  out  on  objection  by  the  state ;  no 
ground  being  specified.  On  redirect  examination  he  was  asked 
by  his  counsel  to  explain  his  reason  for  carrying  the 'gun. 
Objection  to  this  line  of  evidence  was  sustained  as  being  in- 
competent, irrelevant,  and  immaterial.  The  ruling  was 
erroneous.  The  charge  of  murder  in  the  first  degree  included 
the  element  of  premeditation.  In  order  to  render  the  verdict 
in  this  case,  the  jury  must  have  found  premeditation.  The 
question  of  preparation  for  the  deed  inhered  in  this  element. 
The  evidence  on  behalf  of  the  state  tended  to  show  premedita- 
tion and  preparation.  It  was  not  only  competent  and  material 
but  highly  important  to  the  defendant  to  negative  such  testi- 
mony and  the  inferences  which  might  arise  therefrom.  If  he 
had  a  reason  for  carrying  the  revolver  which  was  consistent 
with  his  innocence,  or  consistent  with  the  absence  of  premedi- 
tation or  preparation  for  an  assault  upon  his  wife,  it  was  his 
right  to  have  it  submitted  to  the  consideration  of  the  jury. 

For  the  reasons  indicated,  the  judgment  of  conviction 
must  be  reversed,  and  the  case  remanded  for  another  trial. 

In  view  of  our  grave  doubt  of  the  suflSciency  of  the 
evidence  to  justify  a  verdict  for  first  degree  murder,  we  are 
not  averse  to  granting  a  new  trial  upon  the  errors  indicated. 
The  defendant  is  not  a  valuable  member  of  society.  The  ver- 
dict doubtless  drew  no  tear  from  any  eye  save  his  own.  He 
would  doubtless  fare  as  well  in  the  penitentiary,  and  perhaps 
better,  than  in  any  place  he  may  ever  make  for  himself.  But 
his  right  to  a  fair  trial  is  no  less  sacred  than  that  of  the  man 
of  substance  and  of  friends. — Reversed  and  Remanded, 

Laod,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 
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Anna  Marie  Sagen  and  Randina  Nelson,  v.  Gudman  Gud- 
manson, Appellant;  Peter  Andrew  Nelson,  Appellee; 
MoLLiE  NiKKOLiNB  Nelson,' Appellee ;  Ragnild  Gudman- 
son, Appellant,  and  N.  B.  Nelson,  Appellee, 

Partltioii:     prior  sbttleicsnt:     evidence.    Id  this  action  to  partition 

1  estate  lands  the  evidence  is  reviewed  and  held  insufficient  to  show 
that  a  family  settlement  either  related  to  or  affected  the  title  to  the 
real  property. 

Co-tenancy:     adverse  possession.    The  possession  of  one  co-tenant  will 

2  be  presumed  to  be  for  the  benefit  of  all,  in  the  absence  of  a  contrary 
statute;  and  wiU  be  regarded  as  the  possession  of  all  until  by  some 
act  or  declaration  the  interests  of  the  others  are  repudiated. 

Same.    To  warrant  the  presumption  of  disseisin  by  a  co-tenant  the 

3  adverse  holding  must  be  by  some  act,  or  series  of  acts,  for  such 
length  of  time  and  under  such  circumstances  as  will  indicate  a 
purpose  to  occupy  the  premises  to  the  exclusion  and  denial  of  the 
rights  of  the  other  co-tenants,  who  must  have  been  aware  of  such 
intent  and  have  acquiesced  therein. 

Same.     Entry  and  possession  by  one  co-tenant  inures  to  the  benefit  of 

4  the  others,  not  only  as  between  themselves  but  as  to  strangers  also. 
In  the  instant  case  the  evidence  is  held  insuf&cient  to  show  adverse 
possession  by  one  co-tenant. 

Same:     improvements:     estoppel.    The  making  of  improvements  by  a 

5  co-tenant  in  possession  without  advising  with  the  other  tenants  is 
not  necessarily  inconsistent  with  occupancy  as  a  co-tenant;  and 
failure  of  the  other  tenants  to  make  objection  to  the  improvements 
will  not  as  a  ma'tter  of  law  estop  them  from  asserting  that  they 
were  not  made  under  an  adverse  claim. 

Same:     laches.    Ck>-tenants  may  rely  on  the  good  faith  of  the  one  in 

6  possession,  and  that  his  acts  are  not  hostile  to  their  interests:  and 
they  will  not  be  guilty  of  laches  in  so  doing,  which  will  bar  their 
rights  in  the  property,  unless  the  delay  equals  the  period  of  limita- 
tions. 
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Same:     impbovements :    compensation.*  It  is  only  in  exceptional  cases 

7  that  a  co-tenant  may  voluntarily  burden  the  property  with  improve- 
ments to  the  expense  of  the  other  tenants;  and  especially  when  the 
rents  and  profits  were  ample  to  meet  such  expenses 

Same:     bents  and  fbofits:     accountino.     A  co-tenant  in  possession, 

8  not  having  leased  the  premises  or  distinctly  asserted  ownership  of 
the  entire  estate,  cannot  be  required  to  account  for  rents  and 
profits,  but  after  ouster  must  account  therefor. 

Appeal  from  Worth  Disirict  Court. — Hon.  J.  J.  Clark,  Judge. 


Tuesday,  Mabch  17, 1914. 

Suit  in  partition,  in  which  defendant  Gudman  Gudman- 
son  asserted  entire  ownership,  resulted  in  decree  substantially 
as  prayed.    He  appeals. — Affirmed. 

T.  A.  Kingland,  for  appellant 

OUver  Oordon  and  M.  H.  Kepler,  for  appellees. 

Ladd,  C.  J. — Andreas  Gudmanson  died  intestate  March  5, 
1886,  leaving  him  surviving  his  widow,  Bagnild  Gudmanson, 
and  two  children,  Gudman  Gudmanson  and  Mollie  Nelson. 
The  latter  has  since  deceased,  May  10,  1895,  leaving  four 
children,  Anna  Maria  Sagan  and  Randina  Nelson,  the  plain- 
tiffs, and  Peter  Andrew  and  Mollie  Nikkoline  Nelson,  minor 
defendants,  and  her  husband,  N.  B.  Nelson.  The  deceased, 
Andreas  Gudmanson,  owned  eighty  acres  of  land  at  the  time 
of  his  death,  five  acres  of  which  has  been  sold  since,  and  on 
February  26,  1896,  his  widow  conveyed  all  her  interest  in  the 
premises  to  Gudman  Gudmanson.  In  this  suit  the  plaintiffs 
allege  the  children  of  Mollie  Nelson  are  entitled  to  one-eighth 
thereof  each,  and  Gudman  Gudmanson  one-half,  and  pray  for 
partition  and  an  accounting  of  rents  and  profits.  The  de- 
fendant, Peter  Andrew  Nelson,  being  a  minor,  answered  by 
guardian  ad  litem,  in  demanding  the  relief  sought  in  the  peti- 
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I 
tion,  as  did  MoUie  Nikkoline  Nelson,  who  attained  her  majority  j 

by  marrying  Myhre  since  the  beginning  of  the  action.    N.  B.  ! 

Nelson  filed  a  similar  answer.    Qudman  Oudmanson,  who  for  { 

convenience  may  be  designated  the  defendant,  interposed  the  ; 

defenses  that:  (1)  By  an  oral  settlement  March  16,  1887,  of 

all  the  parties  interested,  he  became  owner  of  the  premises 

in  controversy;  (2)  had  occupied  them  adversely  ever  since; 

(3)  that  plaintiffs  and  other  answering  defendants,  having 

allowed  him  to  make  improvements  without  objection,  are 

estopped  from  setting  up  any  claim  to  the  land ;  and  (4)  ought 

not  to  be  permitted  to  do  so  because  of  laches. 

Upon  the  death  of  Andreas  Gudmanson,  title  passed  eo 
instante  to  his  widow  and  two  children,  Mollie  Nelson  and 
Gudman  Gudmanson.  The  widow  did  not  elect  to  take  the 
forty  acres  upon  which  she  lived  as  a  homestead,  so  that  each 
became  owner  of  an  undivided  one-third  thereof  and  tenants 
in  common,  and,  unless  Mollie  Nelson  was  divested  of  her  estate 
prior  to  her  death,  her  share  descended  to  her  surviving  hus- 
band and  children,  the  former  taking  one-third  thereof,  or 
one-nintii  of  the  entire  estate,  and  the  latter  one-ninth  thereof, 
or  one-eighteenth  of  the  entire  estate  each.  Was  Mollie  Nelson 
or  those  entitled  to  take  under  her  ever  divested  of  the  title? 

I.  Did  defendant  acquire  the  farm  by  virtue  of  a  faznily 
settlement  and  a  division  of  property  in  pursuance  thereof? 
At  the  time  of  Andreas  Gudmanson 's  death  the  forty  acres  on 

which  he  lived,  and  known  in  the  record  as 

1     Partition  * 

prior  settle-       the  wcst  forty,  wss  incumbered  for  $200,  and 

ment :  evidence. 

then  worth  about  $16  per  acre.  He  had  bought 
eighty  acres  next  to  it  for  $1,000,  on  which  $200  or  $300  was 
paid.  Of  this  he  had  borrowed  $100  of  Soly.  This  was  repaid 
to  Soly  by  the  son,  who  also  paid  the  funeral  expenses  and 
some  other  items  of  indebtedness.  Subsequently  one  forty 
of  this  eighty  acres  was  sold  for  $400,  and  the  proceeds  applied 
on  the  incumbrance  on  what  is  known  as  the  east  forty.  Ac- 
cording to  defendant's  testimony  deceased  left  ** about  twenty 
head  of  cattle,  two  old  horses,  the  household  goods,  no  ma,- 
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chinery  apart  from  an  old  binder."  Defendant  then  lacked 
twenty-two  days  of  being  sixteen  years  old.  His  sister  was 
older,  and  married  Nelson  in  the  fall  of  the  same  year,  and 
lived  with  the  widow  and  son  about  two  years.  On  March  16, 
1887,  a  division  of  the  personal  property  was  made,  at  which 
Knut  Knutson  was  present,  but  he  did  not  recollect  what  was 
said,  though  he  prepared  two  notes  of  $105  each  to  the  widow, 
one  of  which  was  signed  by  Oudmanson  and  the  other  by 
Nelson  which  were  intended  as  receipts  showing  that  each  had 
received  half  of  the  cattle  not  retained  by  the  widow.  The 
widow  testified  that  there  was  an  agreement  to  divide  the  per- 
sonal property  so  that'  the  children  would  take  equal  parts. 

Q.  Well,  how  was  the  property  divided  at  that  time  ?  A. 
There  wasn't  anything  else  to  divide,  only  some  things  in 
the  hpuse  and  that  outside,  the  cattle  and  such.  My  daugh- 
ter Mary  got  nine  head  of  cattle ;  they  got  some  things  from 
the  house  at  this  time  and  afterwards.  Q.  What  did  you  get 
when  the  property  was  divided?  A.  I  got  two  of  the  oldest 
cows  and  the  team,  and  they  were  not  divided  because  they 
thought  they  belonged  to  me.  Q.  Was  there  anything  said 
about  the  land?  A.  No,  not  that  I  remember  or  heard  any- 
thing about.  Q.  Did  you  ever  divide  the  land?  A.  I  did  not 
divide  it  any  other  way,  only  I  thought  the  40  I  was  on 
was  mine,  and  the  other  40  they  should  have  together,  Mary 
and  Gudman.  Q.  Upon  what  conditions,  if  any,  should  they 
have  it?  A.  They  agreed  that  they  should  have  it  together, 
and  the  one  that  could  pay  it  should  have  it.  Q.  Well,  who 
has  paid  for  this  land  that  was  not  paid  at  the  time  he  died  ? 
A.  It  is  we  that  have  paid  it,  Gudman.  Q.  Has  Nick  Nelson 
or  his  wife  while  she  lived  ever  paid  anything  on  this  land? 
A.  No. 

Other  evidence  confirms  her  testimony  that  the  division 
of  the  personal  property  had  no  connection  with  what  may 
have  been  said  concerning  the  realty.  The  defendant  testified 
that  in  1888  he  and  Nelson  worked  the  farm  together,  and 
that  ''it  was  the  understanding  that  we  should  work  together 
and  pay  for  it.    We  commenced  the  second  year  and  worked 
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it  on  that  plan/'  According  to  this  witness,  the  only  explana- 
tion  Nelson  gave  on  moving  away  was  that ' '  working  the  land 
didn't  pay,"  though  he  had  contributed  $50  (Nelson  says 
$100)  toward  a  $100  payment  on  the  mortgage  on  the  east 
forty  acres.  Whether  this  was  repaid  him  is  in  dispute, 
defendant  saying  that  he  did  so  by  doing  some  breaking  and 
furnishing  him  a  cow  (though  unable  to  state  how  many 
acres  were  broken,  or  definitely  the  price  of  it,  save  about  $3 
per  acre,  or  that  of  the  cow)  while  defendant  swore  his  mother- 
in-law  gave  him  the  cow,  and^that  he  worked  for  defendant 
in  return  for  part  of  the  breaking  at  least.  Nelson  denies 
that  anything  was  ever  said  about  the  land  at  the  time  the 
personalty  was  divided;  and,  when  he  talked  with  defendant 
and  his  mother  some  time  after  his  wife's  death  concerning 
the  interest  of  his  daughters  in  the  land,  neither  of  them 
claimed  that  defendant  had  acquired  it  under  any  agreement 
such  as  the  widow  testified  to,  nor  did  they  deny  the  interest 
of  said  children  in  the  land.  It  may  be  that  there  was  such 
an  understanding  between  Nelson  and  defendant  as  the  latter 
testified,  even  though  he  was  then  but  eighteen  years  of  age, 
but  the  contention  that  Mrs.  Nelson  agreed  that  the  one  who 
paid  for  the  east  forty  should  have  it  we  think  is  not  estab- 
lished by  the  preponderance  of  the  evidence.  The  widow 
asserted  and  Nelson  denied,  and  the  story  of  the  latter  seems 
the  more  consistent  with  the  subsequent  conduct  of  the  parties 
and  Knutson's  failure  to  remember  anything  that  was  said 
about  the  land.  The  family  settlement  in  no  manner  affected 
the  title  to  the  realty. 

II.  The  defense  of  adverse  possession  is  equally  futile. 
The  possession  of  one  tenant  in  common  is  presumed  to  be  for 
the  benefit  of  all,  and  will,  in  the  absence  of  statute  to  the 

contrary,  be  regarded  as  the  possession  of  all 
adyerse  pos-'      the  cotenants  until  rendered  adverse  by  some 

seBsion. 

act  or  declaration  by  him  repudiating  their 
interest  in  the  property.  Weare  v.  Va/n  Meier ^  42  Iowa,  128 ; 
Bader  v.  Dyer,  106  Iowa,  715 ;  38  Cyc.  21.    In  other  words. 
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there  must  have  been  an  ouster  of  the  cotenant  in  order  to 
set  the  statute  of  limitations  in  motion.  Nothing  of  an 
affirmative  nature  was  done  by  either  defendant  or  his  mother 
to  indicate  any  claim  of  either  to  the  entire  estate.  If  the 
latter  thought  she  owned  the  west  forty  acres,  the  evidence 
fails  to  show  that  she  asserted  this  to  her  daughter,  heirs, 
or  to  the  neighbors.  If  the  neighbors  knew  all  about  it,  as 
she  testified,  the  record  does  not  indicate  that  the  cotenants 
were  advised  of  this,  or  of  facts  that  should,  in  the  exercise 
of  reasonable  diligence,  have  led  to  its  discovery.  Knowles 
V.  Brown,  69  Iowa,  11,  and  like  decisions,  then,  are  not  in 
point.  The  same  is  true  of  any  claim  made  by  defendant.  If 
there  was  a  disseisin  of  the  co-tenant,  then  this  must  be 
inferred  from  continuous  possession  from  1888,  when  Mrs. 
Nelson  and  husband  moved  from  the  land,  until  this  suit  was 
begun  in  1909,  a  little  more  than  twenty  years,  the  appropria- 
tion of  the  rents  and  profits  during  that  time  and  the  erection 
on  the  premises  of  buildings  of  the  value  of  about  $1,500, 
and  all  this  with  the  knowledge  and  without  objection  by  the 
co-tenants. 

Many  decisions  are  to  the  effect  that  the  disseisin  of 
co-tenants  may  not  be  inferred  from  exclusive  and  silent 
possession  alone  of  a  tenant  in  common,  however  long  con- 
tinued and  that  this  will  not  constitute  prima  facie  evidence 
thereof.  Reed  v.  Bachman,  61  W.  Va.  452  (57  S.  E.  769,  123 
Am.  St.  Rep.  996) ;  cases  collected  in  note  to  Joyce  v.  Dyer, 
109  Am.  St.  Rep.  620.  Expressions  to  the  contrary  are  to  be 
found  in  several  of  the  decisions  of  this  state,  but  these  do 
not  seem  to  have  been  necessary  to  the  conclusions  reached. 
The  question  is  not  specifically  presented,  and  as  its  deter- 
mination is  not  essential  in  this  case,  we  are  inclined  to  pass 
it  until  fully  argued,  for  in  any  event  possession  was  not 
continued  for  such  a  length  of  time  by  Mrs.  Gudmanson  and 
defendant,  nor  under  such  circumstances,  as  that  an  ouster 
or  disseisin  should  be  inferred. 

In  Flock  V,  Wyatt,  49  Iowa,  466,*  exclusive  possession  for 
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seventeen  years  was  held  insufficient  to  warrant  such  an 
inference,  and  a  like  conclusion  was  reached  in  Bader  v.  Dyer, 
106  Iowa,  715,  where  possession  was  continued  thirty-two 
years,  though  without  the  knowledge  of  co-tenants.  Twenty 
years  was  adjudged  insuffilcient  in  Iddings  v.  Cairns,  2  Grant, 
Cas.  (Pa.)  88,  and  twenty-seven  years  in  War  field  v.  Lindell, 
30  Mo.  272  (77  Am.  Dec.  614).  But  ouster  was  inferred  from 
forty  years  possession  in  Jackson  v.  Whitbeck,  6  Cow.  (N.  Y.) 
632  (16  Am.  Dec.  454),  and  also  in  Doe  v,  Prosser,  Cowp.  217, 
where  there  were  thirty-six  years  of  undisputed  possession. 
Lord  Mansfield  saying:  ''In  this  case  ...  no  evidence 
whatsoever  appears  of  any  account  demanded,  or  of  any  pay- 
ment of  rents  and  profits,  or  of  any  claim  by  the  lessors  of  the 
plaintiff,  or  of  any  acknowledgment  of  a  title  in  them  or  in 
those  under  whom  they  would  now  set  up  a  right.  I  am 
therefcM^e  clearly  of  opinion  that  an  undisturbed  and  quiet 
possession  for  such  a  length  of  time  is  sufficient  ground  for  a 
jury  to  presume  an  actual  ouster." 

In  Chambers  v.  Bedell,  2  Watts  &  S.  (Pa.)  225  (37  Am. 
Dec.  508),  peaceable  and  exclusive  enjoyment  of  land  for 
fifty  years  was  held  to  be  sufficient  to  carry  the  issue  as  to 
ouster  to  the  jury.  For  other  cases,  see  annotation  to  109 
Am.  St.  Rep.  620.  In  North  Carolina,  from  exclusive  and 
peaceable  possession  for  twenty  years,  ouster  at  the  original 
taking  is  inferred  and  title  by  adverse  possession  upheld  in 
analogy  to  the  statute  of  limitations  barring  title.  Dobbins  v. 
Dobbins,  141  N.  C.  210  (53  S.  E.  870, 10  L.  R.  A.  (N.  S.)  185, 
115  Am.  St.  Rep.  682). 

But  there  seems  no  sufficient  ground  for  fixing  an  arbi- 
trary limit,  as  is  decided  by  the  great  weight  of  authority,  and 

the  period,  essential  necessarily  depends  on 
the  circumstances  of  the  particular  case. 
Joyce  V.  Dyer,  189  Mass.  64  (75  N.  E.  81,  109  Am.  St.  Rep. 
603),  and  cases  collected  in  note. 

In  order  to  warrant  the  presumption  that  there  has  been 
a  disseisin  of  co-tenants,  the  taking  of  possession  and  holding 
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it  against  them  must  be  by  act,  or  series  of  acts,  for  such 
length  of  time  as  and  under  circumstances  to  indicate  a  pur- 
pose to  occupy  the  premises  to  the  exclusion  and  denial  of  the 
right  of  the  co-tenants,  and  the  latter  must  have  been  aware 
of  this  and  have  acquiesced  therein.  Men  do  not  ordinarily 
sleep  on  fheir  rights,  and^  the  fact  of  long  possession  under 
circumstances  that  their  right  would  have  been  asserted  long 
before  gives  rise  to  the  presumption  that  actual  proof  of  the 
original  disseisin  has  been  lost. 

In  determining  whether  this  has  happened,  however,  sight 
must  not  be  lost  of  the  relationship  of  the  parties,  that  though 
they  h(dd  their  estate  by  several  and  distinct  titles,  this  is  by 

unity  of  possession';  for  none  of  them  can  know 
their  own  severalty,  and  an  entry  or  possession 
by  one  of  the  tenants  inures  to  the  benefit  of  his  co-tenants, 
not  only  as  it  concerns  themselves,  but  also  as  to  strangers. 
Dohhins  v,  Dobbins,  supra.  An  ouster  or  disseisin  of  a  co- 
tenant  in  such  a  case  is  an  act  of  aggression  on  the  property 
of  another,  and  for  this  reason  is  not  too  readily  to  be  inferred. 
Reverting  to  the  facts  of  this  case,  it  will  be  recalled  that  the 
widow  remained  on  the  premises  with  defendant,  then  a  minor 
of  sixteen  years.  The  daughter  married  shortly  afterwards, 
remained  on  the  premises  for  two  years,  when  her  husband 
seems  to  have  discovered  that  both  he  and  defendant  could 
not  thrive  on  an  eighty-acre  farm,  and  quite  naturally  they, 
rather  than  the  mother  and  minor  son,  moved  elsewhere.  Such 
minority  and  the  care  of  the  mother  furnishes  a  satisfactory 
explanation  of  the  daughter  interposing  no  objection  to  the 
occupancy  prior  to  her  death  in  December,  1895.  See  Zunkel 
V.  Colson,  109  Iowa,  695.  All  of  her  children  were  then  minors, 
and  when  Nelson  asserted  to  defendant  and  his  mother  they 
had  an  interest  in  the  land,  neither  disputed  him.  The  im- 
provements made  by  defendant  were  essential  to  the  enjoyment 
of  the  use.  Two  of  the  children  were  not  of  age  when  suit 
was  begun,  and  the  others  but  twenty-two  and  twenty-four 
years  of  age,  respectively.    One  of  them  had  made  her  home 
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with  defendant  and  his  mother  for  ten  years,  and  this  in 
connection  with  their  relationship  furnishes  some  explanation 
of  the  hesitation  and  delay  about  asserting  any  right  to  their 
interest  in  the  land  in  court.  They  should  not  be  held  to  have 
been  ousted  from  their  inheritance.  The  defense  of  adverse 
possession  was  not  established. 

III.  The  improvements  were  made  on  defendant's  own 
motion,  and  without  consulting  his  co-tenants.  As  making 
them  when  enjoying  the  rents  and  profits  derived  from  the 

estate  was  not  necessarily  inconsistent  with  his 

5.  Saicb:  improve-  ^  .    •  i_« 

ments:  estop-     occupancy  as  a  tenant  in  common,  his  co- 

peL 

tenants  were  not  estopped  by  standing  by  and 
interposing  no  objection  thereto.  The  most  that  can  be  said 
is  that  this  was  a  circumstance  to  be  given  more  or  less  weight 
in  determining  whether  there  was  a  disseisin. 

IV.  Claimants  were  not  guilty  of  laches.  They  had  the 
right  to  rely  on  the  fidelity  of  their  co-tenants  until  advised  in 

some  way  of  disloyalty  to  their  interests,  and 
no  reason  appears  for  applying  this  doctrine 
within  the  period  of  the  statute  of  limitations.    Reed  v.  Bach- 
man,  61  W.  Va.  452  (57  S.  E.  769,  123  Am.  St.  Rep.  996). 

V.  Objection  is  made  to  the  decree  for  that  no  allowance 
was  made  appellant  for  improvements.  Only  in  exceptional 
cases  is  a  tenant  in  common  permitted  to  burden  the  title  with 

expenses  of  this  kind,  and  there  is  nothing 

7.   Same  :  Improre-    ....  x     i_   •        -^      -xi.-      xi. 

ments :  compen-   m  this  case  to  bring  it  Within  the  exception. 

Frye  v.  GuUion,  143  Iowa,  719;  Cooper  v. 
Brown,  143  Iowa,  482;  Ward  v.  Ward,  40  W.  Va.  611  (21 
S.  E.  746,  29  L.  R.  A.  449,  52  Am.  St.  Rep.  911),  and  ex- 
haustive note.  According  to  the  evidence,  the  rents  and  prof- 
its derived  by  appellant  from  the  use  of  the  estate  were 
ample  to  meet  all  such  expenses  besides  paying  taxes  and  dis- 
charging the  incumbrances,  and  there  was  no  error  in  not 
allowing  for  improvement.  Runners  v,  Lewis'  ExWs,  7  Leigh 
(Va.)  720  (30  Am.  Dec.  513). 

Appellant  was  not  required  to  account  for  rents  and 
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profits  prior  to  the  beginning  of  the  action,  for  he  occupied 
the  premises  without  leasing  to  others.    Reynolds  v.  Wilmeth, 

45  Iowa,  693 ;  Varnum  v.  Leek,  65  Iowa,  751 ; 
and  profits :        Belknap  V.  Belknap,  77  Iowa,  71.    In  Goinan 

accounting. 

V.  Heath,  139  Iowa,  52,  the  tenant  leased  the 
estate  to  others,  and  for  this  reason  was  held  to  account.  In 
answering  appellant  distinctly  asserted  ownership  of  the 
entire  estate  there  by  excluding  his  co-tenants  from  possession 
with  him  to  which  they  were  entitled,  and  from  that  time  on, 
as  this  amounted  to  an  ouster,  he  was  liable  to  account.  Sears 
V.  Sellew,  28  Iowa,  501;  Noble  v,  McFarUmd,  51  111.  226; 
Dodge  v.  Davis,  85  Iowa,  77.  See  cases  collected  in  note  to 
Oage  v.  Oage,  28  L.  R.  A.  832. 

We  discover  no  error  in  the  record,  and  the  decree  i 
Affirmed. 

Debmeb,  Oaynob,  and  Withbow,  JJ.,  concur. 


Robert  Dickinson,  Appellant,  v.  Ira  D.  Davis,  Defendant 
and  Appellee ;  Central  State  Bank,  L.  M.  Darling  and 
Victoria  C.  Darling,  Garnishees,  Appellees. 

Garnishment:     LiABUiiTY  of  garnishee.     The  liability  of  a  garnishee 

1  is  no  greater  than  that  of  the  judgment  debtor:  and  in  the  absence 
of  some  fault  on  his  part  he  will  not  be  put  in  a  position  where 
he  may  be  compelled  to  pay  the  debt  twice. 

Same:     pbopertt  subject  to  oabnishmbnt.     In  the  instant  case  the 

2  garnishee  bank  was  not  liable  as  such  because  holding  a  note  of  the 
judgment  debtor  as  purchaser  and  indorsee;  as  the  judgment 
debtor  was  primarily  liable  on  the  note  and  would  have  no  right 
in  it  until  he  paid  it,  and  the  judgment  creditors'  rights  were  only 
those  of  the  judgment  debtor. 

Same:     liabilitt  of  garnishee.    A  garnishee  is  not  liable  for'indebt- 

3  edness  due  the  judgment  debtor,  where  a  note  evidencing  the 
indebtedness  had  beto  transferred  by  the  judgment  debtor  to 
Vol.  164  U.— 29 
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another  as  collateral  security;  as  the  garnishee  would  not  be  owing 
anything  until  the  note  was  transferred  ba.ck  to  him. 

Same.  Where  a  bank  as  garnishee  held  collateral  of  the  judgment 
4  debtor  to  secure  an  indebtedness^  the  plaintiff  was  entitled  only  to 
a  contingent  judgment  against  the  bank,  either  giving  the  right 
to  the  collaterals  after  paying  the  bank's  claim,  or  providing  that 
the  bank  should  collect  the  collaterals  and,  after  deducting  its  own 
claim,  pay  the  balance  to  the  plaintiff. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbdnnan, 

Judge. 

Tuesday,  March  17, 1914. 

This  is  a  garnishment  proceeding,  which  resulted  in  a 
judgment  discharging  the  garnishees,  and  plaintiff  appeals. 
— Reversed  and  Remcmded. 

Hewry  &  Henry y  for  appellant. 

Brown  &  Brammer,  for  appellees. 

No  appearance  for  Davis,  defendant  and  appellee. 

DiasMER,  J. — Plaintiff  held  a  judgment  against  Ira  D. 
Davis,  and  on  November  25th  he  sued  out  an  execution  on  the 
judgment,  and  caused  the  Central  State  Bank  and  the  Dar- 
lings, husband  and  wife,  to  be  garnished  as  debtors  to  or  as 
holders  of  property  of  the  said  Davis,  subject  to  execution. 
The  bank  and  the  other  garnishees  filed  answers,  and  upon 
the  issues  tendered  thereby  the  case  was  tried  to  the  court, 
resulting  in  a  judgment  practically  discharging  all  the  gar- 
nishees, and  the  plaintiff  appeals. 

The  trial  court  made  a  finding  of  facts,  from  which  wa 
extract  the  following: 

That  at  the  time  said  garnishment  was  served  upon  said 
bank  the  defendant  Ira  D.  Davis  was  iiidebted  to  said  Central 
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State  Bank  in  the  sum  of  $4,224.66,  with  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  from  April  8,  1912,  upon 
his  one  certain  promissory  note  in  said  sum,  bearing  date 
April  8,  1912,  due  ninety  days  thereafter,  payable  to  said 
bank.  Said  note  of  $4,224.66  being  a  renewal  of  three  prior 
notes  of  defendant  Davis  held  by  said  bank,  to  wit :  One  note 
of  $3,500,  dated  August  9,  1911,  one  note  of  $500,  of  date  No- 
vember 2,  1911,  and  one  note  of  $200,  of  date  February  8, 
1912,  and  interest  on  said  notes. 

That  the  said  defendant  Ira  D.  Davis  was  also  indebted 
to  the  said  bank  in  the  sum  of  $561,  with  interest  at  the  rate 
of  8  per  cent,  per  annum  from  October  17,  1912,  on  one  cer- 
tain promissory  note  in  writing  signed  by  the  said  Ira  D. 
Davis  and  Anna  E.  Davis,  his  wife,  dated  October  17,  1912, 
due  in  90  days  thereafter,  payable  to  one  0.  P.  Herrold,  and 
by  him  indorsed  in  blank  and  transferred  to  said  bank  Oc- 
tober 22,  1912. 

That  said  bank,  on  August  9,  1911,  at  the  time  it  loaned 
said  Davis  said  sum  of  $3,500,  received  from  defendant  Davis 
as  a  part  of  the  same  transaction  the  following  described  col- 
lateral, which  it  continued  to  hold  as  collateral  for  said  renewal 
note  of  $4,224.66,  to  wit: 

(a)  Note  of  $4,510.63,  signed  by  the  said  Victoria  C. 
Darling  and  Loren  M.  Darling,  bearing  date  May  8,  1911, 
due  December  8,  1911,  with  interest  at  8  per  cent,  from  date, 
payable  to  the  order  of  said  Ira  D.  Davis,  and  by  him  indorsed 
in  blank,  and  delivered  to  said  bank.  That  said  note  was  se- 
cured by  a  real  estate  mortgage  upon  certain  premises  in  the 
city  of  Des  Moines,  Iowa,  described  ih  the  answer  of  Central 
State  Bank,  garnishee,  which  said  premises  are  the  homestead 
of  garnishees  Darling;  said  note  and  mortgage  having  been 
given  for  part  of  the  purchase  of  said  property. 

(b)  Also  said  bank  held  as  additional  collateral  security 
to  the  payment  of  said  note  of  Ira  D.  Davis  of  $4,224.66,  and 
of  said  prior  notes  two  5  per  cent,  bonds  of  the  Iowa  Loan  & 
Trust  Company  fqr  $500  each,  and  one  5  per  cent,  bond  for 
$1,000  issued  by  said  company,  registered  in  the  name  of  said 
Ira  D.  Davis,  and  all  due  April  1,  1913.  That  there  was  $25 
interest  due  on  each  said  $500  bonds,  and  $50  interest  due 
on  said  $1,000  bond,  on  April  1,  1913,  and  that  no  part  of  the 
principal  or  said  interest  have  been  paid. 

That  said  note  of  the  said  defendant  Ira  D.  Davis  pay- 
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able  to  said  bank,  for  $4,224.66  is  a  collateral  note,  and  con- 
tains the  following  stipulation:  'Having  deposited  herewith 
a  collateral  security  note  and  mortgage  Victoria  G.  Darling, 
$4,510.63,  dated  May  3,  1911,  and  debentures  of  la.  Loan  & 
Tr.  Co.  $2,000.00  and  tax  certificates,  with  authority  to  sell  the 
same,  or  any  collaterals  substituted  for  or  added  to  the  above, 
without  notice,  either  at  public  or  private  sale,  or  otherwise, 
at  option  of  the  said  Central  State  Bank,  on  the  nonperform- 
ance of  this  promise,  said  bank  applying  net  proceeds  to  the 
payment  of  this  note,  and  accounting  for  the  surplus,  if  any ; 
and  it  is  hereby  agreed  that  such  surplus,  or  any  excess  of 
collaterals,  upon  this  note  shall  be  applicable  to  any  other  note 
or  claim  against held  by  said  bank.  In  case  of  depre- 
ciation in  the  market  of  any  security  pledged  for  this  loan, 
I  hereby  agree  to  deposit  on  demand  a  further  amount  of  col- 
laterals, so  that  the  market  value  shall  always  be  at  least  ten 
per  cent,  more  than  the  amount  of  this  note ;  and,  failing  to 
deposit  such  additional  security,  this  note  shall  be  deemed  to 
be  due  and  payable  forthwith,  anything  hereinbefore  ex- 
pressed to  the  contrary  notwithstanding,  and  the  holder  or 
holders  may  immediately  reimburse  themselves  by  the  sale  of 
the  security. ' 

And  that  the  said  bonds,  aggregating  $2,000,  and  said 
Darling  note  and  mortgage,  at  the  time  the  said  garnishment 
was  served  on  said  bank,  were  properly  held  by  said  bank  as 
collateral  security,  not  only  for  the  payment  of  said  note  of 
$4,224.66  of  defendant  Davis,  but  also  for  the  payment  of  said 
note  of  $561  of  the  said  defendant  Davis,  and  his  said  wife, 
payable  to  said  0.  P.  Herrold,  and  transferred  to  said  bank 
on  October  22,  1912. 

The  court  further  finds  that  at  the  time  said  bank  was 
served  with  garnishment  no  part  of  said  note  of  $4,224.66  or 
of  said  note  of  $561  of  the  defendant  Davis,  either  of  prin- 
cipal or  interest,  had  been  paid,  and  that  no  part  of  said 
Darling  note  of  $4,510.63  had  been  paid  so  far  as  appeared  by 
any  written  indorsement  on  the  back  of  said  note,  or  so  far  as 
said  bank  had  knowledge. 

The  court  further  finds  that,  notwithstanding  no  indorse- 
ments of  payment  were  made  upon  said  Darling  note  by  the 
said  defendant  Davis,  that  nevertheless  the  said  Victoria  C. 
Darling  and  Loren  M.  Darling  made  payments  upon  said  note 
in  the  aggregate  sum  of  $930,  which  said  payments  were  made 
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to  the  said  Davis,  and  not  to  said  bank,  and  are  as  follows: 
Year  1911 :  May  3d,  $450 ;  June  2d,  $50 ;  July  20th,  $15 ;  Au- 
gust 2d,  $25 ;  November  11th,  $175.  Year  1912 :  January  9th, 
$20 ;  April  13th,  $75 ;  April  22d,  $25 ;  June  20th,  $50 ;  July 
20th,  $15 ;  August  10th,  $10 ;  November  29th,  $20. 

The  court  further  finds  that,  as  against  the  plaintiff,  the 
defendant,  the  intervener,  the  garnishees  Darling,  and  all  par- 
ties hereto,  the  said  Central  State  Bank,  at  the  time  of  said 
garnishment,  to  wit,  November  25,  1912,  had  a  first  and  para- 
mount lien  upon  said  bonds  aggregating  $2,000,  and  upon  said 
Darling  note  of  $4,510.63,  and  mortgage  securing  the  same  for 
the  payment  of  both  said  notes  of  defendant  Davis,  one  for 
$4,224.66,  and  the  other  for  $561. 

The  court  further  finds  that,  since  said  garnishment  was 
made  on  said  bank,  the  garnishees  Darling  made  payments  on 
their  said  note  as  follows:  $1,000  February  24, 1913,  and  $175 
March  28,  1913 — and  that  said  payments  are  indorsed  upon 
said  Darling  note,  and  also  indorsed  upon  said  Davis  note  of 
$4,510.63,  as  proper  credits,  thereby  reducing  the  indebted- 
ness of  said  Darlings  to  said  bank  to  the  sum  of  $1,175. 

The  court  further  finds  that  there  is  now  due  and  owing 
the  Central  State  Bank  from  Ira  D.  Davis  the  sum  of  $3,365 
on  his  said  note  of  $4,224.66,  and  the  further  ^um  of  $584.31 
on  his  said  note  of  $561,  and  that  there  is  due  on  both  said 
notes  to  said  bank  on  this  date  the  total  sum  of  principal  and 
interest  of  $3,949.91. 

The  court  further  finds  that  said  bonds  aggregating  $2,000 
of  the  Iowa  Loan  &  Trust  Company  are  worth  their  full  face 
and  interest,  and  that,  even  if  the  garnishees  Darling  be  al- 
lowed their  said  credits  aggregating  $930  on  their  said  note, 
which  was  made  to  defendant  Davis,  instead  of  to  said  bank, 
that  still  the  said  bank  will  have  sufiicient  security  to  discharge 
the  full  sum  due  from  said  Davis  of  his  said  two  notes  to  said 
bank,  and  that  therefore,  as  against  the  intervener  King,  and 
as  against  the  plaintiff,  and  as  against  said  bank,  said  credits 
should  be  allowed  and  indorsed  upon  said  note,  and  that  the 
plaintiff  could  not  by  said  garnishment  process  secure  any 
greater  rights  in  respect  of  said  Darling  note  than  were  held 
by  the  defendant  Davis. 

On  these  findings  the  following  judgment  was  rendered: 

It  is  therefore  ordered,  adjudged,  considered,  and  de- 
creed that  the  garnishees  Darling  are  hereby  allowed  credits 
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upon  their  said  note  aggregating  $930  as  of  the  dates  of  pay- 
ment hereinbefore  set  out,  and  the  further  sum  of  $1,000  paid 
on  said  note  as  above  stated  on  February  24,  1913,  and  $175 
paid  on  said  note  March  28,  1913,  and  that  upon  payment  of 
the  balance  due  on  said  note  of  said  garnishees,  to  wit,  $2,- 
983.74,  with  interest  thereon  at  the  rate  of  8  per  cent,  per 
annum  from  this  date,  that  the  said  bank  shall  surrender  to 
said  garnishees  Darling  their  said  notes  and  mortgage  on  their 
said  homestead,  and  cancel  said  mortgage  of  record,  and 
that  said  bank  shall  apply  the  proceeds  of  said  Darling  note 
ta  the  discharge  of  said  two  notes  of  defendant  Davis,  and  that 
upon  payment  of  their  said  note  by  said  garnishees  Darling 
they  shall  be  and  are,  without  any  further  order  of  this 
court,  discharged  as  garnishees,  and  said  bank  be,  and  it  is, 
discharged  as  garnishee  in  respect  of  said  Darling  note,  with- 
out any  further  order  of  this  court,  to  all  of  which  the  plain- 
tiff and  the  intervener  King  at  the  time  duly  excepted. 

The  exception  of  the  plaintiff  only  extends  to  the  follow- 
ing matters: 

First.  To  the  conclusion  that  the  garnishees  Darling  are 
entitled  to  a  surrender  and  satisfaction  of  their  note  and 
mortgage  upon  payment  of  $2,983.74,  instead  of  $3,949.91 ; 
the  difference  being  the  amount  paid  by  Darling  to  the  de- 
fendant Davis,  with  interest. 

Second.  To  the  failure  to  hold  that  the  bank  shall  account 
to  the  plaintiff  for  such  portion  of  the  $2,983.74,  found  due  it, 
as  represents  the  $561  note  and  interest,  being  the  sum  of 
$584.31,  or. shall  deliver  up  said  note  to  plaintiff  for  collection 
against  0.  P.  Herrold,  the  indorser  thereof. 

The  court  directs  that  no  satisfaction  of  the  Darling  note 
and  mortgage  be  made  by  the  bank  until  after  five  days  from 
the  entry  of  this  order,  during  which  time  the  plaintiff  may 
perfect  its  appeal  from  this  order  by  giving  notice  as  required 
by  law,  and  by  filing  a  supersedeas  bond  in  the  sum  of  $1,000. 

These  excerpts  from  the  record  show  the  real  questions 
involved.     They  relate  to  the  $930  payment  made  by  the 
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Darlings  to  Davis  after  the  transfer  of  the  notes  as  collateral 

to  the  bank,  and  to  the  $561  note  executed  by 
liability  of    '    Davis  and  wife  to  Herrold,  and  by  him  (Her- 

garnisoee. 

rold)  indorsed  to  the  bank.  Neither  the 
liability  of  the  bank  nor  of  the  Darlings,  as  garnishees,  to 
plaintiff  is  any  greater  than  the  liability  they  would  be  under 
were  Davis  calling  upon  them  to  respond  under  the  same  state 
of  facts.  This  is  fundamental  law,  supported  by  the  following, 
among  other,  cases;  Streeter  v.  Gleasan,  120  Iowa,  703 ;  Steltzer 
V.  Condon,  139  Iowa,  754;  Packer  v.  Crary,  121  Iowa,  388; 
Smiih  V.  Clarke,  9  Iowa,  241 ;  Smith  Lumber  Co.  v.  Garbage 
Co,,  149  Iowa,  272.  And  a  garnishee  will  not,  in  the  absence 
of  some  fault  on  his  part,  be  put  in  such  position  as  to  be 
compelled  to  pay  the  debt  twice.  Walters  v.  Insurance  Co., 
1  Iowa,  404;  WUliams  v.  Housel,  2  Iowa,  154;  Burton  v.  Dist. 
Twp.,  11  Iowa,  166 ;  Smith  Co.  v.  Garbage  Co.,  149  Iowa,  272. 
As  to  the  $561  note :  This  was  made  by  Davis  and  wife  to 
Herrold,  and  sold  and  indorsed  by  the  latter  to  the  bank ;  the 
bank  paying  therefor  the  sum  of  $561.    Whether  the  purchase 

price  was  paid  to  Herrold,  the  indorser,  or  to 
subject  ^^'^i^r-  Davis  docs  not  appear.    Herrold 's  liability  on 

olsbment.  ^ 

the  note  is  simply  that  of  an  indorser,  and  it  is 
not  a  primary  one.  The  bank  claims  to  hold  all  the  collater^s 
it  theretofore  received  from  Dayis  as  collateral  to  this  note 
pursuant  to  the  stipulation  quoted  in  the  main  note.  Whether 
that  be  true  or  not  (and,  of  its  right  to  hold  the  prior  col- 
laterals as  security  for  the  note,  there  is  some  doubt),  the 
bank  advanced  the  purchase  price  of  the  note  to  either  Herrold 
or  Davis,  and  until  this  is  returned  neither  is  entitled  to  the 
note,  or  to  any  relief  against  the  bank.  The  bank  purchased 
the  paper,  and  until  it  is  reimbursed  Davis  has  no  claim  to  the 
note,  and  as  it  is  his  primary  obligation,  he  cannot  insist  that 
the  indorser  is  the  principal  debtor,  and  have  a  return  of  either 
the  note  or  of  the  amount  thereof,  until  he  pays  his  debt,  so 
that  in  the  long  run  it  is  entirely  immaterial  whether  the  bank 
has  any  claim  to  it  as  collateral  security  or  not.    If  it  insists 


456  Dickinson  v.  Davis.  [164  Iowa 

on  any  such  claim,  then  it  is  entitled  to  charge  to  the  Davis 
account  the  amount  paid  by  it  for  the  note,  so  that,  no  matter 
which  theory  be  adopted,  the  bank  cannot  be  held  as  garnishee 
because  of  any  indebtedness  to  Davis,  or  of  holding  any  prop- 
erty of  his  because  of  the  purchase  of  the  $561  note. 

II.  As  to  the  $930  payment  made  by  the  Darlings  to 
Davis:  Davis  was  indebted  to  the  bank  at  and  before  the 
garnishments  were  run  in  the  sum  of  $4,224.66,  with  interest 
at  8  per  cent  thereon  from  April  8,  1912,  saying  nothing  now 
of  the  indebtedness  on  the  $561  note.  It  held  as  collateral 
security  for  this  some  debenture  bonds  of  the  Iowa  Loan  & 
Trust  Company,  amounting  to  the  sum  of  $2,000,  not  count- 
ing interest,  and  a  note  signed  by  Victoria  C.  Darling  and 
husband  for  $4,510.63,  bearing  date  May  3,  1911,  with  inter- 
est at  8  per  cent  from  date,  payable  to  Ira  D.  Davis,  and  by 
him  indorsed  to  the  bank  before  maturity,  which  note  was 
secured  by  a  real  estate  mortgage  on  the  homestead  of  the 
Darlings. 

After  the  indorsement  of  the  note  to  the  bank,  and  before 
the  garnishment  was  run,  the  Darlings  paid  to  Davis  the  sum 
of  $910  upon  their  note;  but  the  amount  of  these  payments 
was  not  indorsed  upon  the  note,  because  it  was  held  by  the 
bank  as  collateral  security;  and  after  the  garnishment,  and 
before  trial,  they  paid  to  him  (Davis)  the  sum  of  $1,185,  all 
but  $20  of  which  was  indorsed  upon  their  note,  and  also 
credited  upon  the  Davis  note  to  the  bank. 

One  King  intervened  in  the  case,  and  claimed  that  he 
owned  the  two  debenture  bonds.  The  disposition  made  of  this 
intervening  petition  will  appear  from  the  decree  already 
quoted. 

When  the  Darlings  were  advised  of  the  indorsement  of 
their  notes  as  collateral  to  the  bank  does  not  appear.  They 
made  their  payments  to  the  payee  of  the  note  in  order  to 
clear  their  homestead  of  its  incumbrance,  and  have  no  claim 
against  Davis,  unless  it  be  because  of  their  negligence  in  pay- 
ing the  wrong  party,  and  by  reason  thereof  are  forced  to  pay 
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it  again  to  the  bank.  In  that  event  they  might  have  a  claim 
against  Davis  because  of  having  to  pay  it  twice.  As  the  mat- 
ter now  stands,  they  could  not,  at  the  time  of  the  garnishment, 
or  since,  have  enforced  any  claim  against  Davis  on  account  of 
the  payment  of  their  obligations. 

The  bank  was  entitled  to  hold  ail  its  collaterals  until  the 
Davis  note  was  paid,  and  in  no  event  would  Davis  be  entitled 
to  anything  until  his  obligations  to  the  bank  were  paid  and 
satisfied.  In  that  event,  if  any  collaterals  which  he  had  de- 
posited remained  in  the  hands  of  the  bank,  he  (Davis)  was 
entitled  to  the  return  thereof,  and  by  the  garnishment  process 
plaintiif  would  have  the  same  right. 

Because  of  the  fact  that  the  court  did  not  dispose  of  the 
King  intervention,  we  have  some  diflBculty  in  disposing  of  the 
case,  for  the  record  does  not  contain  any  of  the  testimony  re- 
lating to  the  issue  tendered  by  this  petition  of  intervention. 
It  is  quite  dear,  upon  the  record  as  it  stands,  that  the  Dar- 
lings should  not  be  held,  save  it^  be  on  the  theory  of  a  con- 
tingent liability  because  they  paid  their  notes  to  the  wrong 
party. 

As  to  the  bank :  Davis  owed  the  bank  at  the  time  of  the 
garnishment  approximately  $4,431.20.  The  bank  held  as  col- 
lateral at  that  time  debenture  bonds  amounting,  with  interest, 
to  approximately  $2,000,  no  interest  to  speak  of  being  due  at 
that  time,  and  the  notes  of  the  Darlings,  of  $4,510.63,  upon 
whieh  payments  amounting  to  $540  had  been  paid  to  Davis 
before  the  transfer  thereof,  leaving  a  balance  due,  including 
interest,  of  approximately  $4,466.51.  After  the  transfer,  and 
before  the  garnishment,  $370  was  paid  by  the  Darlings  to 
Davis,  which  was  not  credited  upon  the  notes.  And  after  the 
garnishment,  $20  was  paid  to  Davis,  which  was  not  credited, 
and  the  further  sum  of  $1,175  was  paid  by  the  Darlings,  which 
was  indorsed,  not  only  upon  their  notes,  but  also  upon  the 
Davis  notes.  At  the  date  of  the  garnishment  the  debt  due  the 
bank  from  Davis,  not  counting  the  $561  note,  was  $4,431.20, 
and  the  amount  of  the  collaterals  held  by  it,  consisting  of  the 
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Darling  note  ^nd  the  debenture  bonds,  was  $6,466.51.  If  the 
payments  made  by  the  Darlings  after  the  indorsement  of  the 
note  to  the  bank,  and  before  garnishment,  be  deducted,  al- 
though  not  credited  upon  the  notes,  this  would  reduce  the 
collaterals  by  the  sum  of  $370,  leaving  a  balance  of  $6,096.51. 
And  if  the  payment  ijnade  after  garnishment,  not  credited  on 
the  note,  be  also  subtracted,  it  will  leave  the  sum  of  $6,076.51. 
The  payments  made  by  the  Darlings  during  the  year  1913 
of  $1,175  were  indorsed  upon  Davis'  note,  reducing  the  amount 
due  thereon,  not  counting  interest,  to  $3,256.20;  but  the  col- 
laterals were  also  reduced  by  the  same  amount,  or  to  the  sum 
of  approximately  $4,901.51,  or  $4,921.51,  depending  upon 
whether  the  credit  of  $20  paid  November  29,  1912,  be  allowed. 
So  that  the  net  amount  of  the  collaterals  held  by  the  bank, 
including  the  debentures,  would  be  in  the  one  case  $4,921.51, 
or  in  the  other  $4,901.51,  and  the  approximate  amount  of  the 
indebtedness  of  Davis  which  these  collaterals  were  made  to 
secure  would  be  $7,256.20;  the  excess  being  in  the  one  case 
$1,665.31,  and  in  the  other  $1,645.31.  Until  it  is  definitely 
determined  whether  the  debenture  bonds  belonged  to  King,  the 
intervener,  or  were  properly  held  by  the  bank  as  collateral, 
there  is  no  way  whereby  to  determine  the  contingent  liability 
of  the  bank  because  of  its  holding  collaterals  belonging  to 
Davis  as  security  for  an  obligation  from  him  to  the  bank.  In 
this  connection  we  eliminate  entirely  the  $561  note.  That  was 
purchased  from  the  payee,  Herrold,  and  the  bank  paid  Her- 
rold  for  it.  Davis  did  not  deposit  it  as  collateral,  for  it  was 
his  own  note,  and  should  not  be  taken  into  account  in  this 
transaction.  If  it  be  considered  at  all,  the  bank  should  be 
credited  with  the  amount  it  paid  for  the  note,  and  the 
amount  charged  to  Davis'  account,  and  charged  with  the 
face  of  the  note  as  if  collected;  and,  as  one  offsets  the 
other,  it  is  clear  that  this  note  should  be  eliminated 
for  present  purposes.  The  stipulation  in  the  Davis  note,  given 
to  the  bank,  from  which  we  have  quoted,  evidently  does  not 
include  Davis'  own  note  to  a  third  party,  from  whom  the  bank 
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purchased  the  note,  and,  if  it  did,  the  bank  should  charge  as 
against  it  the  amount  it  paid  for  the  note. 

With  these  facts  in  mind,  it  is  difficult  to  understand  the 
order  made  by  the  trial  court 

As  to  the  Darlings:  They  paid  on  their  note  to  Davis 
$1,175,  which  was  credited  both  on  their  note  and  on  the 
Davis,  note.    They  paid  to  Davis,  before  the  indorsement  of 

3    samd  •  lUbiiity   ^^^  ^^^^  ^^  Davis  to  the  bank  as  collateral,  the 
of  Karnuhee.       g^j^  ^f  ^540,  and  after  the  indorsement  they 

paid  Davis,  before  the  garnishment,  $370,  and  after  the  gar- 
nishment, $20,  none  of  which  items  were  credited  upon  their 
notes.  They  also  paid,  after  the  garnishment,  the  sum  of 
$1,175,  which  was  credited  both  on  their  notes  and  upon  the 
Davis  note,  held  by  the  bank.  Under  this  theory  they  would 
not  be  owing  Davis  anything  at  any  time  until  the  notes  were 
transferred  back  to  Davis  by  the  bank,  and  their  liability  to  the 
judgment  plaintiff  would  in  no  case  be  greater  than  their 
liability  to  Davis.  As  against  him  they  would  be  entitled  to  all 
amounts  paid  him,  even  were  the  notes  then  held  by  another  as 
collateral  security.  If  they  were  sued  by  the  bank,  their 
liability  might  have  been  greater  than  to  Davis  because  of  their 
payment  of  part  of  the  amount  to  the  wrong  party.  Steltzer 
V.  Condon,  139  Iowa,  754;  Smith  Co.  v.  Oarbage  Co.,  149  Iowa, 
272.  If  they  were  made  to  pay  their  notes,  or  any  part  thereof, 
twice  by  reason  of  these  payments,  Davis  would  then  be  owing 
them,  instead  of  their  owing  Davis. 

As  to  the  bank :  It  has  and  had  a  claim  against  Davis,  and 
also  held  some  of  his  property  as  collateral  security  for  the 
amount  of  this  indebtedness.    When  Davis  paid  his  obligation 

to  the  bank,  he  was  entitled  to  the  return  of 

4 .  Same. 

his,  securities,  and  in  such  event  the  bank 
would  be  holding  his  property,  and  would  be  liable  therefor  to 
him.  If  it  made  its  claim  out  of  part  of  these  securities,  the 
remainder  would  have  to  be  returned  to  Davis,  for  its  was  his 
property.  At  the  time  of  the  garnishment  neither  event  had 
transpired;  but  the  bank  was  holding  Davis'  property  as 
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security  for  itg  indebtedness.  Whether  this  property  so  held 
amounted  to  more,  than  this  indebtedness  could  not  accurately 
be  told  until  the  amount  of  the  collaterals  was  ascertained  in 
some  manner,  and  the  amount  of  Davis'  indebtedness  to  them 
fixed. 

The  first  step,  then,  was  to  determine  whether  these 
debenture  bonds  belonged  to  the  intervener  or  were  properly 
held  by  the  bank  as  collateral  security  for  Davis'  a)ecount. 
This  finding  was  never  made  by  the  trial  court,  and  we  have 
no  record  from  which  to  determine  that  question.  If  they  be- 
longed to  King,  and  the  bank  had  no  right  thereto  as  collateral 
from  Davis,  then,  according  to  the  figures  we  have  made,  the 
bank  does  not  hold  more  of  Davis'  property  as  collateral  secu- 
rity than  it  is  entitled  to.  If,  on  the  other  hand,  it  be  found 
that  the  bank  rightly  holds  the  debenture  bonds,  its  collaterals 
largely  exceed  Davis'  indebtedness,  and  to  the  amount  thereof 
the  judgment  debtor  should  have  a  contingent  judgment 
against  the  bank,  either  giving  it  the  right  to  the  collaterals 
after  paying  the  amount  of  the  bank's  claim,  or  providing  that 
the  bank  should  collect  the  amoui)t  due  on  the  collaterals,  and, 
after  extinguishing  its  own  debt,  pay  the  remainder  over  to 
the  judgment  plaintijf . 

As  the  case  must,  in  any  event,  be  retried,  we  may  here 
indicate  our  views  as  to  the  method  of  computation.  All  pay- 
ments made  by  the  Darlings  to  Davis  before  the  assignment  of 
the  note  as  collateral,  amounting  to,  under  this  record,  $540, 
and  all  payments  made  by  the  Darlings  to  Davis  after  the  gar- 
nishment, which  were  credited  on  both  the  Darling  and  the 
Davis  notes,  amounting  to  $1,175,  should  be  allowed  to  the 
bank  absolutely.  As  to  the  other  pa3anents  made  by  the 
Darlings  to  Davis  after  the  indorsement  of  their  note  to  the 
bank,  and  after  the  garnishment,  for  which  no  credit  has  been 
given  to  Davis  on  his  obligation  to  the  bank,  amounting  in  the 
aggregate  to  $390,  this  is  nothing  more  than  a  chose  in  action 
held  by  the  bank  against  the  Darlings,  for  which  the  bank 
would  not  be  liable  to  Davis,  because  Davis  got  all  except  $20 
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before  the  garnishment,  and,  in  the  absence  of  some  proof  of 
fraud  or  collusion  or  unfair  dealing,  the  bank  would  not  be 
liable  as  garnishee  because,  save  as  to  the  one  item,  the  amounts 
were  all  paid  by  the  Darlings  to  Davis  before  the  garnishment 
was  run.  It  is  not  enough  that  the  garnishee  might  have 
collected  these  amounts  from  Davis,  or  from  the  Darlings, 
by  reason  of  being  a  holder  of  the  note  in  due  course,  and 
before  maturity.  It  is  a  question  of  its  liability  to  Davis,  and 
as  garnishee  it  cannot  ordinarily  be  held  to  a  greater  liability 
than  it  was  under  to  the  judgment  debtor.  If  the  record 
showed  any  fraud  or  collusion  between  the  parties,  the  case 
might  be  different.  As  there  is  no  such  proof  in  this  case,  we 
need  not  further  elaborate  the  point. 

Neither  the  Darlings  nor  the  bank  should  have  been 
absolutely  discharged.  Their  liability,  whether  absolute  or 
conditional,  can  only  be  determined  after  a  further  hearing. 
The  Darlings  are  indebted  to  either  Davis  or  the  bank  upon 
the  note  they  gave  Davis,  and  primarily  their  liability  is  to 
Davis  for  the  amount  due  on  their  notes,  after  giving  them 
credit  with  all  amounts  paid  by  them  to  Davis,  unless  fraud, 
conspiracy,  or  collusicm  be  shown  under  proper  issues. 

The  bank  holds  property  belonging  to  Davis,  either  the 
Darling  notes  and  mortgage,  or  the  debenture  bonds,  or  both, 
but  as  security  for  Davis'  indebtedness  to  it.  When  this 
indebtedness  is  paid,  Davis  is  entitled  to  the  return  of  his 
collaterals;  but  he  is  not  entitled  to  any  credit  on  his  notes 
to  the  bank  for  the  amount  he  collected  from  the  Darlings 
after  his  assignment  thereof  to  the  bank,  unless  there  be 
proof  of  fraud  or  collusion,  and  an  intent  to  defraud  the 
creditors  of  Davis,  nor  should  the  bank  be  charged  with  the 
amounts  paid  by  the  Darlings  to  Davis,  in  the  absence  of  such 
proof.  In  other  words,  the  judgment  finally  rendered  should 
protect  the  bank  to  the  amount  of  its  indebtedness  against 
Davis,  and  it  should  be  held  to  account  for  the  securities  it 
received  from  Davis,  and  to  which,  but  for  the  garnishment, 
he  would  have  been  entitled.     As  he   (Davis)   received  the 
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money  from  the  Darlings  without  any  fraud  or  collusion  be- 
tween him  and  the  bank,  so  far  as  shown,  he  would  not  be 
entitled  to  recover  from  the  bank  in  an  action  brought  by  him 
for  money  which  he  himself  collected  from  the  Darlings,  and 
failed  or  refused  to  turn  over  to  the  bank. 

The  Herrold  note  is,  as  we  think,  entirely  out  of  the 
case.  There  never  was  any  authority  from  anybody  to  pay 
that  note  out  of  either  the  debentures  or  the  Darling  note.  It 
was  an  entirely  independent  transaction,  and  the  bank  pur- 
chased it  from  either  Herrold  or  Davis,  and  paid  its  money 
therefor.  The  matter  of  the  collaterals  for  other  obligations 
of  Davis  was  not  mentioned,  and  the  bank  purchased  upon 
the  financial  ability  of  the  indorser,  Herrold.  We  have  said 
enough  to  indicate  our  views,  and  it  follows  that  the  case  must 
be  reversed  and  remanded  for  a  retrial  and  a  judgment  in 
harmony  with  this  opinion. — Reversed  and  Remanded. 

Ladd,  C.  J.  and  Gaynob  and  Withbow,  JJ.,  concurring. 


0.  P.  Herrick,  Appellant,  v.  Watson  P.  Davidson,  et  al.,  Ap- 
pellees. 

Receiven:  compensation:  discretion.  The  compensation  to  be 
allowed  a  receiver  appointed  by  the  court  is  largely  a  matter  of  dis- 
cretion, and  the  allowance  will  not  be  disturbed  on  appeal  unless 
an  abuse  of  such  discretion  is  shown.  In  the  instant  case  an  aUow- 
ance  of  $50.00  per  month  i^  approved;  it  appearing  that  the  re- 
ceiver was  to  slight  actual  expense  and  gave  the  business  but  little 
personal  attention. 

Appeal  from  Polk  District  Court. — Hon.  Chas.  S.  Bradshaw, 

Judge. 
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TuBSDAY,  March  17,  1914. 

Appsal  from  an  order  filing  the  compensation  to  a  re- 
ceiver appointed  by  the  district  court  of  Polk  county. — Af- 
firmed. 

Peyton,  NesbUi  &  Balls,  for  appellant. 

No  appearance  for  appellee. 

Debm&b^  J. — In  proceeding  to  foreclose  a  mortgage  upon 
what  is  known  as  the  Observatory  block  in  the  city  of  Des 
Moines,  plaintiff,  0.  P.  Herrick,  was  appointed  a  receiver  to 
take  charge  of  the  property.  Herrick,  prior  to  his  appoint- 
ment, was  a  second  mortgagee  of  the  property,  but  he  after- 
ward made  an  assignment  of  his  mortgage  to  Watson  P.  David- 
son.  He  served  as  receiver  for  several  months,  and  handled 
approximately  $15,000.  When  he  filed  his  final  report  he 
showed  that  he  had  a  balance  on  hand  in  the  sum  of  $1,347.72, 
but  by  supplemental  report  showed  that  his  balance  was  $1,- 
583.-80,  and  he  asked  an  allowance  for  his  attorneys,  which  was 
granted,  and  the  sum  of  $150  per  month  as  compensation  for 
his  services.  His  claim  for  compensation  was  resisted  by  the 
creditors  and  owners  of  the  property  on  various  grounds,  and 
the  trial  court  after  hearing  the  evidence,  allowed  him  the  sum 
of  $50  per  month  to  cover  ofiice  expenses,  postage,  etc.,  amount- 
ing in  the  aggregate  to  $458.33,  and  the  balance  in  his  hands 
was  ordered  turned  over  to  his  successor.  The  receiver  ap- 
peals. 

Herrick  commenced  the  foreclosure  suit  and  asked  for 
the  appointment  of  a  receiver  to  care  for  the  property  pend- 
ing the  suit  on  his  second  mortgage.  Prior  to  his  appointment 
as  receiver,  he  entered  into  a  stipulation  with  the  holders  of  the 
first  mortgage,  from  which  we  extract  the  following:  *'It  is 
further  agreed  that  whether  0.  P.  Herrick  or  C.  G.  Van  Vliet 
are  receivers  for  said  property  under  order  of  the  district  court 
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of  Polk  county,  Iowa,  neither  shall  receive  compensation,  al- 
lowances for  clerk  hire  nor  for  attorney 's  fees,  if  the  title  to 
the  said  property  is  acquired  pursuant  to  the  terms  hereof  by 
said  plaintiff  or  said  cross-petitioner.'*  After  the  entry  of 
the  decree  in  the  main  case,  Herrick  assigned  his  claim  to  W.  P. 
Davidson.  The  decree  appointing  the  receiver  is  not  set  out 
in  the  abstract,  but  he  made  a  final  report  on  November  18, 
1912,  tendering  his  resignation,  and  asked  a  discharge.  David- 
son and  the  Observatory  Realty  Company  filed  objections  to 
the  report,  in  which  they  claimed  the  receiver  was  improperly 
appointed  without  any  notice  being  given  them  of  the  applica- 
tion, and  for  various  other  reasons.  They  also  insisted  that  he 
was  not  entitled  to  any  compensation  because  he  was  plaintiff, 
and  could  not  be  a  receiver,  and  for  the  further  reason  that 
he  had  used  various  rooms  in  the  building  for  his  office,  and 
had  never  paid  any  rent  therefor,  and  that  he  had  managed 
the  property  through  agents  and  servants  who  had  been  fully 
compensated  for  their  work. 

Testimony  waa  .adduced  by  plaintiff  tending  to  show  the 
value  of  the  receiver's  services,  and  from  this  testimony  we 
learn  that  the  receiver  occupied  two  large  rooms  in  the  build- 
ing, for  which  he  paid  no  rent ;  that  he  had  a  lady  clerk  who 
looked  after  the  collection  of  the  rents,  who  was  paid  $12  per 
week  out  of  the  funds  coming  into  his  hands;  that  he  had  an 
elevatorman  who  looked  after  the  elevator  and  an  engineer 
who  looked  after  the  machinery  in  the  building  whose  com- 
pensation was  paid  out  of  the  funds;  and  that  altogether  he 
employed  eight  men  about  the  building.  He  paid  out  some- 
thing in  postage  and  for  clerk  hire,  but  the  amounts  are  not 
shown.  Herrick  was  a  large  contractor,  engaged  in  drainage 
work,  and  during  his  receivership  had  contracts  in  at  least  six 
states,  which  required  his  attention.  He  admits  that  because 
of  these  contracts  he  was  away  from  home  an  average  of  five 
days  in  each  month,  and  that  he  gave  attention  to  these  matters 
while  at  home.  Indeed  the  extent  of  his  personal  services  in 
connection  with  the  rental  of  the  building,  or  in  looking  after 
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it,  is  not  shown  save  by  the  barest  inferences.  He  did  not 
keep  his  postage  and  other  accounts  as  receiver  separate  from 
his  personal  items  and  we  have  no  data  as  to  the  amount  of 
these  expenses.  The  showing  on  his  part  as  to  actual  work 
done  and  expenses  incurred  is  not  satisfactory,  and,  taking 

m 

into  account  the  help  he  had,  the  fact  that  what  he  did  did 
not  interfere  with  his  other  business,  and  that  during  all  the 
time  he  had  his  office  rooms  in  the  building,  rent  free,  we  do  not 
think  we  are  justified  in  disturbing  the  allowance  made  by  the 
trial  court.  The  amount  of  compensation  to  be  allowed  a 
receiver  appointed  by  the  court  is  largely  a  matter  of  discre- 
tion, and  we  are  not  justified  in  interfering  unless  it  affirma- 
tively appears  that  such  discretion  has  been  abused.  Stearns 
Paint  Co.  v.  Comstock,  121  Iowa,  430. 

The  trial  court  was  not  bound  to  take  any  one's  opinion  as 
to  the  value  of  the  services ;  and,  as  the  record  is  not  such  as  to 
convince  us  of  any  abuse  of  discretion,  the  allowance  made  by 
the  trial  court  must  be  sustained,  and  the  order  will  be,  and  it 
is — Afflrmed. 

Ladd,  C.  J.,  and  Qaynob  and  Preston,  JJ.,  concurring. 


Harry  I.  Steltzer,  Appellee,  v.  Mary  H.  Compton,  Appellee, 
Clatb  Eerlin,  Lizzie  Eerun  and  Walter  T.  Fitzgerald, 
Appellants. 

Actions:  intervention.  To  entitle  a  party  to  intervene  in  an  action 
between  others  he  must  have  an  interest  in  the  subject  of  litigation, 
and  must  either  join  the  plaintiif  in  claiming  what  is  sought  by 
the  petition,  or  unite  with  the  defendant  in  resisting  the  claim  of 
plaintiff,  or  present  a  demand  adverse  to  both  plaintiff  and  de- 
fendant. He  cannot  come  into  the  action  upon  an  independent 
ri^ht  of  action  which  will  be  in  no  way  affected  by  the  outcome 
of  the  original  controversy.  Thus  the  maimers  of  usurious  notes 
cannot  intervene  and  assert  usury,  in  an  action  for  specific  per- 
formance of  a  contract  providing  that  defendant  should  accept  such 
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notes  as  part  of  the  consideration,  which  action  was  defended  on 
the  ground  that  the  notes  were  usurious. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Afpleoate, 

Judge. 

Tuesday,  March  17, 1914. 

Action  for  specific  performance.  Petition  of  interven- 
tion filed.  Petition  of  intervention  dismissed,  on  the  ground 
that  the  matters  therein  set  out  are  not  germane  to  any  con* 
troversy  between  the  plaintiff  and  the  defendant.  Interveners 
appeal. — Affirmed. 

Ryan  &  Ryan,  for  appellcmts. 

F.  O,  Ryam,  and  Harry  Wifvat,  for  appellee,  Mary  H. 
Compton. 

H.  8.  Dugan,  for  appellee,  Harry  I.  Steltzer. 

Gaynob,  J. — The  plaintiff  brought  his  action  against  the 
defendant  for  a  specific  performance  of  a  certain  written  con- 
tract in  which  the  defendant  agreed  to  convey  to  plaintiff  cer- 
tain real  estate  for  the  sum  of  $22,400,  in  consideration  for 
which  the  defendant,  among  other  things,  agreed  to  accept  a 
certain  promissory  note,  payable  to  the  plaintiff  and  signed 
by  the  interveners,  Walter  T.  Fitzgerald,  Margaret  Fitzgerald, 
Lizzie  Kerlin,  and  Clate  Eerlin.  The  defendant,  among  other 
things,  alleged,  as  a  defense  to  plaintiff's  right  to  a  specific 
performance,  that  she  relied  upon  the  fact  that  the  note  afore- 
said, which  by  her  contract  she  agreed  to  accept  as  part  con- 
sideration for  her  conveyance,  was  a  valid  obligation  and 
enforceable  against  the  makers  of  the  note ;  that  she  was,  sub- 
sequently, informed  that  the  note,  so  to  be  delivered  to  her, 
was  tainted  with  usury,  and  was  therefore  not  enforceable 
against  the  makers  of  the  note,  and  would  be  subject  to  such 


Mar.  1914]  Stbltzeb  v.  Compton.  467 

defenses  in  her  hands  if  she  took  it,  that  the  note  was  not  what 
it  purported  to  be  on  its  face,  and  that  she  was  deceived  into 
signing  the  contract  and  entering  into  the  agreement  to  con- 
vey ;  and  alleged  that,  by  reason  of  the  fact  aforesaid,  and  other 
facts  alleged,  she  was  not,  in  equity,  bound  to  a  performance 
of  said  contract;  that  plaintiff  was  therefore  not  entitled  to 
the  specific  performance  of  it,  and  asked  that  plaintiff's  peti- 
tion be  dismissed.  Thereupon  these  interveners  filed  their 
petition  of  intervention,  in  which  they  allege  that  the  promis- 
sory note,  referred  to  in  defendant's  answer,  made  by  them, 
and  which  the  plaintiff  is  seeking  in  the  action  to  compel  the 
defendant  to  take  in  part  payment  fof  her  land,  was  given 
entirely  for  usurious  interest,  and  that  interveners  are  there- 
fore interested  in  the  controversy  in  so  far  as  said  note  is  in- 
volved, and  that  they  have  an  interest  in  preventing  the  pass- 
ing of  said  note,  tainted  with  usury,  into  the  hands  of  the 
defendant;  that,  if  this  were  permitted,  they  might  be  de- 
prived of  their  defense  to  said  note,  and  they  ask  that  they 
be  permitted  to  present  their  defense  to  said  note,  that  justice 
may  be  administered  between  interveners  and  the  plaintiff, 
and  they  pray  that  an  accounting  be  had  between  the  inter- 
veners and  the  plaintiff,  and  that  said  note  be  decreed  null 
and  void,  and  that  the  same  be  fully  discharged. 

To  this  petition  of  interveners  plaintiff  demurred.  There- 
upon the  cause  proceeded  to  trial  upon  the  issues  tendered  be- 
tween the  plaintiff,  the  defendant,  and  the  interveners.  After 
the  evidence  had  proceeded  at  some  length,  a  motion  to  dis- 
miss petition  of  intervention  was  made,  which,  among  other 
things,  stated:  **The  claims  of  the  interveners,  as  set  forth 
in  their  petition,  are  not  germane  to  the  issues  in  this  case 
between  the  plaintiff  and  the  defendant,  in  that  they  have 
failed  to  show  thit  they  have  any  right  that  will  be  prejudiced 
by  any  adjudication  between  the  plaintiff  and  the  defendant ; 
that  they  are  attempting  to  inject  new  matters  in  the  main 
suit,  and  extend  the  scope  of  litigation  beyond  the  contro- 
versy between  the  plaintiff  and  the  defendant.'*    Thereupon 
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the  court  made  the  following  ruling:  **And  now  on  this  3d 
day  of  April,  1913,  the  trial  of  this  case  being  in  progress  and 
the  witnesses  Walter  T.  Fitzgerald  and  Clate  Kerlin  having 
been  examined  on  behalf  of  the  defendant  and  said  inter- 
veners, plaintiff  presents  his  demurrer  to  the  petition  of  in- 
terveners, for  a  ruling  thereon,  and  said  demurrer,  having 
been  duly  considered  by  the  court,  is  overruled,  to  which 
ruling  at  the  time  plaintiff  duly  excepts.  Thereupon,  plaintiff 
presents  for  the  consideration  of  the  court  his  motion  to  dis- 
miss the  petition  of  intervention,  which  motion  was  filed  this 
day;  the  court  upon  due  consideration  thereof,  sustains  said 
motion  and  dismisses  said  petition  of  intervention,  and  taxes 
the  costs,  made  by  said  intervention,  to  the  interveners.  It  is 
therefore  ordered  and  adjudged  that  the  petition  of  inter- 
veners be,  and  it  is  hereby,  dismissed,  at  the  costs  of  in- 
terveners, taxed  at  $19.40,  for  which  sum  of  $19.40  it  is 
ordered,  adjudged,  and  decreed  plaintiff  have  and  recover 
judgment  against  the  interveners,  Clate  Kerlin,  Lizzie  Kerlin, 
and  Walter  T.  Fitzgerald ;  to  each  of  which  orders  and  to  said 
judgment  said  interveners  at  the  time  duly  except."  After 
this  ruling  dismissing  interveners'  petition,  the  cause  pro- 
ceeded to  trial  upon  the  issues  between  the  plaintiff  and  the 
defendant,  and  thereafter  the  court  entered  a  decree  in  favor 
of  the  defendant  dismissing  plaintiff's  petition,  and  the  con- 
troversy between  plaintiff  and  defendant  was  at  an  end.  From 
the  order  dismissing  interveners'  petition,  interveners  have 
appealed  to  this  court. 

The  plaintiffs  claim  the  right  to  intervene  under  section 
3594  of  the  Code  of  1897,  which  reads  as  follows:  **Any  per- 
son who  has  an  interest  in  the  matter  in  litigation,  in  the  suc- 
cess of  either  of  the  parties  to  the  action,  or  against  both,  may 
become  a  party  to  an  action  between  other  persons,  either  by 
joining  the  plaintiff  in  claiming  what  is  sought  by  the  petition, 
or  by  uniting  with  the  defendant  in  resisting  the  claim  of  the 
plaintiff,  or  by  demanding  anything  adversely,  to  both  the 
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plaintiff  and  defendant,  either  before  or  after  issue  has  been 
joined  in  the  cause,  and  before  the  trial  commences." 

In  this  case,  the  plaintiff  sought  a  specific  performance  of 
a  written  contract  made  between  him  and  the  defendant.  Ho 
sought,  by  the  action,  to  compel  the  defendant  to  convey  to 
him  certain  lands,  and  to  take  from  him  in  payment  therefor, 
as  provided  in  the  contract,  a  note  executed  by  these  interven- 
ers. The  defendant  denied  his  right  to  a  specific  performance, 
and  based  this  denial,  among  other  things,  upon  the  fact,  as 
alleged  by  her,  that  the  note  executed  by  these  interveners, 
and  which  the  plaintiff  sought  to  compel  her  to  take,  was 
tainted  with  usury,  and  therefore  the  court  ought  not  to  decree 
a  specific  performance  of  the  contract.  As  between  the  plain- 
tiff and  the  defendant,  so  far  as  this  issue  is  concerned,  the 
only  question  for  the  court  to  determine  is  whether  or  not  a 
decree  of  specific  performance  ought  to  be  entered  against  the 
defendant.  Upon  this  issue  tendered,  the  plaintiff's  right  to 
a  decree  depended  upon  whether  or  not  the  note  in  question 
was  tainted  with  usury,  and  whether  or  not  the  plaintiff 
fraudulently  concealed  this  fact  from  the  defendant  to  induce 
her  to  enter  into  the  contract.  If  the  fact  were  found,  as 
alleged  by  the  defendant,  the  court  undoubtedly  would  refuse, 
as  it  did  refuse,  a  specific  performance  of  the  contract. 

A  petition  of  intervention,  under  this  statute,  to  be  per- 
missible, the  intervener  in  the  petition  must  join  the  plaintiff 
in  claiming  what  is  sought  by  him  in  his  petition,  or  must 
show  a  right  to  unite,  an  interest  in  uniting,  and  must  unite 
with  the  defendant  in  resisting  plaintiff's  claim. 

In  the  case  at  bar,  interveners  did  not  unite  with  the 
plaintiff  in  asking  any  relief  against  the  defendant,  nor  did 
they  join  with  the  defendant ;  nor  did  they  have  an  interest 
in  joining  with  the  defendant  in  resisting  plaintiff's  claim 
for  a  specific  performance,  nor  did  they  demand  anything 
adversely  to  both  the  plaintiff  and  the  defendant.  They  pre- 
sented, and  sought  to  enforce,  an  independent  right  on  the 
part  of  these  interveners,  against  the  plaintiff — a  right  to  pro- 
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tect  which  it  was  not  necessary  for  them  to  join  in  this  suit 
or  secure  the  relief  for  which  they  prayed. 

Before  this  petition  of  intervention  was  filed,  the  de- 
fendant was  advised  of  the  usurious  character  of  the  note  and 
made  her  defense  on  that  ground.  The  intervention  added 
nothing  to  her  defense.  Nor  did  the  dismissal  of  the  petition 
take  away  from  these  interveners,  or  adjudicate  any  right 
which  they  sought  to  have  investigated  in  this  case.  They 
were  clearly  interlopers  in  a  proceeding  and  suit  in  which  the 
success  or  failure  of  either  party  would  in  no  way  affect  their 
rights,  and  they  did  not  ask  relief  or  demand  anything  ad- 
versely to  both  of  these  parties  litigant.  As  said  in  Des 
Moines  Ins,  Co.  v.  Lent,  75  Iowa,  522,  525 :  **One  who  attempts 
to  intervene  in  an  action  pending  between  other  parties,  with- 
out bringing  himself  within  the  provisions  of  the  statute,  is 
a  mere  interloper,  who  acquires  no  rights  by  his  unauthorized 
interference." 

In  the  case  at  bar,  the  success  of  the  plaintiff  would  not 
have  defeated  any  right  that  the'interveners  had,  or  attempted 
to  assert,  in  this  suit.  The  success  or  failure  of  the  defendant 
in  that  suit  would  not  affect  any  right  they  had  or  attempted 
to  assert.  The  relief  they  sought  was  independent  of  any 
controversy  between  these  parties,  and  independent  of  any 
relief  which  could  possibly  be  granted  to  either  of  the  parties 
in  the  suit  as  originally  brought.  But,  however  this  may 
be,  the  cause  between  the  plaintiff  and  the  defendant  is  ter- 
minated by  a  judgment  of  the  court  in  favor  of  the  defendant, 
dismissing  plaintiff's  petition. 

There  is  no  action  pending  now  between  these  parties,  and 
a  reversal  of  this  cause  would  not  add  to  interveners'  right  to 
proceed  against  the  holder  of  this  note  for  a  cancellation,  on 
the  grounds  averred  in  their  petition  of  intervention. 

The  issue,  sought  to  be  tendefred  by  the  petition  of  inter- 
vention, was  not  fully  tried  and  disposed  of  on  its  merits  in 
the  court  below.  The  case  was  disposed  of  there  on  purely 
technical  grounds.    No  decree  upon  the  merits  of  the  con- 
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troversy  was  entered  in  the  district  court.  It  is  not  triable 
de  novo  here  for  that  reason.  The  most  that  could  be  done, 
if  we  found  error  in  the  ruling  of  the  court,  would  be  to  reverse 
the  cause  and  send  it  back  for  trial  upon  its  merits.  We  do 
not  think  any  good  purpose  would  be  served  by  this,  even 
if  we  found  error  in  the  court's  action.  We  find  no  rever- 
jsible  error,  and  the  cause  is — Affirmed. 

Ladd,  C.  J.,  and  Deemer  and  Withrow,  JJ.,  concur. 


Maby  C.  Haulman,  Appellant,  v.  H.  E.  Haulman  and  B.  T. 

ELlulman,  Executors,  Appellees. 

Trusts:     power  to  create:     character  of  instrument.     The  legal 

1  title  to  any  property  may  be  conveyed  to  a  trustee  to  be  held  for 
the  benefit  of  others:  but  where  enjoyment  is  deferred  until  after 
the  death  of  the  grantor  the  legal  title  remains  in  him  until  his 
death  and  the  instrument  is  to  be  treated  as  testamentary  in  charac- 
ter. Where,  however,  the  conveyance  transfers  the  title,  dominion 
and  control  of  the  property  to  the  trustee  at  the  time  of  its  execu- 
tion, a  postponement  of  the  enjoyment  to  some  future  time  will  not 
make  the  instrument  testamentary  in  character. 

Same:    power  of  disposition:     rights  of  beneficiart:     revocation 

2  OF  trust.  Any  competent  person  has  a  legal  right  to  transfer  any 
kind  of  property  to  a  trustee  for  the  use  of  a  designated  beneficiary, 
with  or  without  consideration,  and  the  beneficiary  acquires  an  imme- 
diate and  vested  interest  subject  only  to  the  rights  of  creditors; 
and  such  a  disposition  when  consummated  is  binding  upon  the 
donor  and  all  persons  claiming  under  him,  and  cannot  be  revoked 
unless  the  power  of  revocation  has  been  expressly  reserved. 

Same:   wills:  gifts:   distinction.    The  donor  placed  certain  money 

3  in  trust  for  his  children  with  provision  that  other  sums  might  be 
added  to  the  fund,  and  provided  that  he  should  receive  interest 
on  the  fund,  if  he  so  desired,  with  final  distribution  five  years  after 
his  death.  The  donor  gave  directions  as  to  the  management  of  the 
fund  but  reserved  no  control  over  the  same.  It  was  also  provided 
that  each  child  might  receive  a  loan  from  the  fund  or  in  case  of 
necessity  might  have  his  share  of  the  fund.    The  issue  of  deceased 
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children  were  to  have  the  share  of  their  parents,  and  the  survivors 
the  share  of  any  child  dying  without  issue.  Held,  that  the  instru- 
ment conveyed  a  present  interest  and  was  not  testamentary  in 
character,  so  that  the  wife  of  the  donor  who  was  married  to  him 
after  the  execution  of  the  trust  was  not  entitled  to  anything  out  of 
the  fund.  It  is  also  held  that  the  instrument  did  not  create  a  gift 
inter  vivos. 

Appeal  from   Polk   District    Court. — Hon.    Lawrence   De 

Graff,  Judge. 

Tuesday,  March  17, 1914. 

Action  to  construe  a  trust  instrument.  Plaintiff  con- 
tends that  the  instrument  was  testamentary  in  its  character, 
and,  not  being  executed  or  witnessed,  as  required  by  law,  it 
could  not  be  enforced,  even  as  such ;  that  the  defendants  named 
as  trustees  in  the  instriiment,  took  no  title  to  the  property  in 
controversy,  and  had  no  right  to  the  property  in  controversy, 
under  the  instrument  in  question ;  that,  the  instrument  being 
ineffectual  as  a  trust  deed,  the  property  passed  to  the  estate 
of  the  trustor,  and  was  therefore  wrongfully  retained  by 
defendants.  Decree  for  defendants  dismissing  plaintiff's  pe- 
tition.— Affirmed. 

Ryan  cfe  Ryan,  for  appellant.  • 

E.  P.  Hudson,  for  appellees. 

Gaynor,  J. — ^The  plaintiff  is  the  widow  of  one  Harry 
Haulman.  The  defendants  are  the  executors  of  his  will.  This 
action  is  brought  by  the  plaintiff  to  have  the  defendants  re- 
moved as  executors  of  the  will,  on  the  ground  that  they  have 
in  their  possession  a  certain  sum  of  money  received  by  them 
from  Harry  Haulman  before  his  death,  under  some  sort  of  an 
arrangement  between  them,  by  which  they  were  to  pay  to  the 
deceased  interest  upon  the  money  held  by  them,  and  that  they 
have  failed  to  account  for  the  same  as  any  portion  of  the 
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estate;  that  they  filed  an  inventory  of  the  personal  property 
of  the  said  Harry  Haulman,  and  therein  made  no  mention 
of  the  money  so  received  and  held  by  them. 

The  defendants  filed  an  answer  to  plaintiff's  petition, 
alleging  that  the  money  so  held  by  them  was  no  part  of  the 
estate  of  Harry  Haulman,  alleging  that  on  or  about  the  5th 
of  December,  1907,  said  Harry  Haulman  executed  and  de- 
livered to  them  an  instrument,  in  writing,  in  the  following 
words  and  figures,  and  that  the  money  referred  to  in  said 
instrument  is  the  same  money  of  which  the  plaintiff  com- 
plains : 

These  presents  witness  that  I,  Harry  Haulman,  a  resident 
of  Ankeny,  in  the  county  of  Polk  and  state  of  Iowa,  do  by  these 
presents  create  a  trust  of  my  entire  property,  and  do  place 
the  same  therein  subject  to  the  following  conditions  and  limi- 
tations, to  wit : 

On  the  1st  day  of  November,  A.  D.  1907,  I  will  place  in 
the  hands  of  my  two  sons,  H.  E.  Haulman  and  B.  T.  Haulman, 
the  sum  of  twenty-five  hundred  dollars  ($2,500.00),  whom  I 
do  hereby  create  the  trustees  of  said  fund,  and  also  of  any 
and  all  other  sums  that  may  be  added  to  said  sum  both  before 
and  after  my  decease. 

Said  sum  of  twenty-five  hundred  dollars  ($2,500.00)  is 
hereby  placed  in  trust  with  my  said  sons,  H.  E.  Haulman  and 
B.  T.  Haulman,  for  the  use  and  benefit  of  my  five  children, 
to  wit,  H.  E.  Haulman,  B.  T.  Haulman,  Mrs.  J.  H.  Harris, 
Mrs.  W.  H.  Lewis,  and  Mrs.  A.  W.  Wagner,  each  to  share 
equally  in  the  fund  and  benefits  thereof  as  hereinafter  pro- 
vided. 

Said  sum  of  $2,500.00  is  to  be  invested  in  such  securities 
as  my  said  trustees  shall  both  agree  upon  and  deem  wise  and 
best  by  them,  and  they  are  to  add  to  said  fund  all  interest 
accumulations  and  profits  accruing  from  said  $2,500.00  so 
invested,  and  to  keep  said  fund,  its  accumulations  and  profits, 
continuously  invested  in  such  ways  as  they  shall  deem  best. 

My  said  trustees  shall  pay  to  me  4  per  cent,  interest  on 
said  original  sum  of  $2,500.00  on  the  1st  day  of  November  in 
each  year  beginning  with  November  1,  A.  D.  1908.  But,  in 
case  I  do  not  need  or  desire  my  said  trustees  to  pay  me  said 
interest,  then  the  same  shall  be  kept  intact  in  said  trust  fund. 
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]VIy  said  trustees  shall  not  be  required  to  pay  interest  on  any 
accumulations  or  profits,  but  only  on  the  ori^nal  sum  of 
$2,500.00. 

With  the  written  consent  of  all  of  my  said  children  who 
may  be  living  at  any  particular  time,  my  said  trustees  may 
loan  any  portion  of  said  trust  fund  to  any  one  of  my  said 
children  on  such  terms  and  securities  as  to  my  said  trustees 
shall  seem  wise  and  best. 

In  case,  also,  of  real  necessity,  and  upon  the  written  con- 
sent of  all  of  my  said  children  who  may  be  living  at  any  par- 
ticular time,  my  said  trustees  may  permit  any  one  of  my  said 
children  to  draw  from  said  trust  fund  any  amount  which  my 
said  trustees  shall  think  to  be  best,  up  to  the  amount  of  such 
child's  undivided  share  in  said  fund,  but  no  more.  In  case 
of  the  death  of  one  or  more  of  my  said  children,  his  children 
or  living  issue  of  his  body  shall  have  and  receive  his  parent's 
share  of  said  fund,  and  the  benefits  thereof,  the  same  as  my 
said  child  so  deceased  would  have  received  his  share  of  said 
fund,  and  the  benefits  and  profits  thereof. 

In  case  any  of  my  said  children  shall  die  leaving  no 
children  or  living  issue  of  his  body,  then,  and  in  that  event, 
the  portion  of  said  trust  fund  and  its  accumulations  which 
would  have  gone  to  my  said  child  shall  remain  in  said  trust 
fund,  and  shall  be  divided  equally  among  my  said  other  chil- 
dren, or  their  issue,  the  same  as  the  balance  of  the  fund  shall 
be  handled,  and  not  otherwise. 

Upon  my  death,  aU  of  my  property,  both  real  and  per- 
sonal, and  wherever  situated,  shall  pass  into  the  hands  of  my 
said  trustees  to  be  handled  by  them  as  said  $2,500.00,  and 
the  whole  of  said  property  shall  be  kept  intact  by  my  said 
trustees  in  such  form  and  condition  as  to  them  shall  seem  best 
for  the  full  period  of  five  years  from  the  date  of  my  decease, 
when,  at  that  time,  my  said  trustees  shall  make  an  equal  distri- 
bution of  said  trust  property,  and  of  all  of  my  property  then 
remaining,  to  my  said  five  children,  or  the  living  issue  of  their 
body,  share  and  share  alike.  That  is,  each  child  shall  receive 
a  portion  equal  in  all  respects  to  that  of  any  ottier  of  my  said 
children.  And  if  any  of  my  said  children  be  then  dead,  and 
have  issue  of  their  body  then  living,  such  issue  shall  receive 
the  portion  of  said  trust  fund  and  property  wliich  would  have 
gone  to  their  parent  had  he  or  she  been  living. 

In  the  case  of  the  death  of  either  or  both  of  my  said 
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trustees,  the  remaining  children  of  mine  herein  mentioned  shall 
choose  a  successor  to  such  deceased  trustee  who  shall  carry  on 
and  perform  the  trust  herein  created.  It  being  my  desire  and 
intent  that  no  person  outside  of  my  own  children  as  herein 
mentioned  shall  ever  be  a  trustee  of  this  trust.  It  being  my 
desire,  also,  and  intention  that  there  shall  at  all  times  be 
two  trustees  of  my  said  property. 

Should  I,  at  any  time,  add  to  this  trust  amount  in  my 
lifetime,  my  said  trustees  shall  receive  such  amounts,  and 
handle  and  care  for  such  amounts,  the  same  as  is  herein  men- 
tioned concerning  said  $2,500.00  and  its  accumulations  and 
other  property. 

It  is  my  desire,  and  a  condition  that  I  require  of  my  said 
trustees,  that  they  keep  a  strict  account  of  said  trust  fund, 
and  of  all  additions  thereto,  and  of  all  accumulations  thereof, 
and  that  each  year,  in  the  month  of  November,  they  render  a 
written  statement  to  me,  and  to  each  of  my  said  children, 
showing  the  actual  condition  of  said  fund,  the  amount  thereof, 
and  how  invested,  and  the  securities  held  by  them.  It  is  also 
my  desire  and  intention  that  my  said  trustees  shall  serve  witli- 
out  compensation  other  than  that  arising  to  all  of  my  children 
equally. 

Witness  my  hand  this  5th  day  of  December,  A.  D.  1907. 

It  appears  that,  at  the  same  time  that  this  instrument 
above  set  otit  was  executed,  the  said  Harry  Haulman  made  his 
will: 

I,  Harry  Haulman,  being  of  lawful  age  and  of  sound 
.  mind  and  disposing  memory  do  hereby  make,  publish  and 
declare  this  to  be  my  last  will  and  testament,  to  wit:  I  do 
hereby  will,  bequeath  and  devise  unto  my  five  children,  H.  E. 
Haulman,  B.  T.  Haulman,  Mrs.  J.  H.  Harris,  Mrs.  W.  H. 
Lewis  and  Mrs.  A.  W.  Wagner,  all  of  my  property  both  real 
and  personal  that  I  now  have,  or  may  hereafter  accumulate 
or  acquire,  share  and  share  alike.  I  do  hereby  nominate  and 
appoint  my  two  sons,  H.  E.  Haulman  and  B.  T.  Haulman 
executors  of  this  my  last  will  and  testament  and  request  and 
direct  that  they  keep  and  care  for  my  property  the  same  as  I 
have  this  day  directed  them  to  do  in  an  article  of  trust  and 
that  they  foUow  out  the  provisions  of  said  trust  fully,  and,  at 
the  end  of  five  years  from  my  decease  that  they  make  an 
equal  distribution  of  my  property  to  my  said  children.  If  any 
of  my  said  children  die  without  issue  and  in  that  event,  his 
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share  shall  be  equally  divided  among  the  remaining  children, 
except  that  if  any  of  ray  children  are  deceased  and  have  liv- 
ing issue,  then  and  in  that  event,  they  shall  receive  the  share 
which  their  parent  would  have  received  if  living. 

I  do  hereby  request  that  said  trust  be  fully  executed  and 
that  said  trust  instrument  and  this  will  be  construed  together 
and  that  my  said  property  be  handled  and  disposed  of  as  in 
said  trust  instrument  and  in  this  will  provided.  Witness  my 
hand  this  5th  day  of  December,  A.  D.  1907. 

It  appears  that  on  the  day  said  instruments  were  ex- 
ecuted the  said  Harry  Haulman  gave  and  delivered  into  the 
hands  of  the  trustees  named  in  said  deed  (defendants  herein), 
to  be  controlled  as  provided  in  said  instrument,  the  sura 
therein  named,  being  the  amount  involved  in  this  controversy; 
that  they  handled  the  same  under  said  trust  deed,  together 
with  the  accumulations,  in  accordance  with  the.  trust  therein 
created,  and  had  the  same,  with  its  accumulations,  on  hand  at 
the  time  this  proceeding  was  comndenced. 

It  appears  that  the  plaintif?  herein  and  the  said  Harry 
Haulman  were  married  on  the  29th  day  of  January,  1908, 
and  that  the  said  Harry  Haulman  died  on  the  11th  day  of 
November,  1912 ;  that  the  will,  hereinbefore  set  out,  was  duly 
probated;  that  the  plaintiflE  elected  to  take  her  distributive 
share  in  the  estate  of  the  said  Harry  Haulman. 

It  appears  that,  after  the  defendants  had  filed  their 
answer  setting  out  the  foregoing  facts,  the  plaintiff  filed  the 
following  motion,  which  was  by  the  court  overruled:  **And 
now  comes  Mary  C.  Haulman,  widow  of  Harry  Haulman,  do- 
ceased,  and  upon  the  'answer  of  executors  to  petition  of  Mary 
C.  Haulman  for  their  removal,'  and  the  admissions  in  said 
answer  contained,  moves  this  honorable  court  to  order,  ad- 
judge, and  decree  that  said  Mary  C.  Haulman  is  entitled  to  a 
one-third  interest  in  all  the  property  of  said  Harry  Haulman, 
including  the  $2,500  in  said  answer  mentioned,  and  that  the 
said  executors  be  required  to  amend  their  inventory  filed 
herein  so  as  to  include  said  $2,500  therein. 


9} 


Mar.  1914]  Haulman  v.  Haulman.  477 

The  removal  of  the  executors,  as  prayed  for,  was  denied ; 
the  court  especially  finding  that  the  $2,500,  with  its  accumula- 
tions, mentioned  in  the  trust  deed,  was  no  part  of  the  estate 
of  Harry  Haulman,  and  that  the  plaintiff  is  not  entitled  to  par- 
ticipate therein.    From  this  order,  the  appeal  was  taken. 

The  appellant  relies  upon  five  points  for  reversal : 

(1)  There  was  no  executed  gift  by  virtue  of  the  trust 
instrument,  for  an  executed  gift  is  inconsistent  with  the 
declaration  of  trust. 

(2)  A  trust  instrument  vests  in  the  trustees  only  such 
estate  as  is  necessary  to  enable  them  to  execute  the  trust. 

(3)  Equity  will  not  interpose  to  perfect  a  defective  gift 
or  voluntary  settlement. 

(4)  The  instrument  was  not  executed  in  compliance  with 
the  statute  governing  wills,  and  therefore  is  ineffective  as  a 
testamentary  disposition  of  property.  It  is  equally  ineffective 
to  evidence  a  gift  inter  vivos. 

(5)  The  fact  that  in  the  will  testator  requires  the  trus- 
tees to  **keep  and  care  for  my  property  the  same  as  I  have  this 
day  directed  them  to  do  in  an  article  of  trust  and  that  they 
follow  out  the  provisions  of  said  trust  fully,  and,  at  the  end 
of  five  years  from  my  decease  that  they  make  an  equal  dis- 
tribution of  my  property  to  my  children,"  does  not  make  the 
trust  instrument  a  part  of  said  will,  and  so  give  to  said  instru- 
ment vitality  as  a  testamentary  disposition  of  property. 

A  proper  determination  of  the  controversy  here  involves 
a  construction  of  the  instruments  hereinbefore  set  out.  The 
rights  of  these  parties  to  the  money  in  controversy  must  be  de- 
termined from  a  consideration  of  these  instruments  alone. 

There  is  no  question  but  that  any  property,  real  or  per- 
sonal, may  be  transferred  and  conveyed  by  the  owner  to  a 
trustee,  to  be  held  by  the  trustee  for  the  use  and  benefit  of 
^  *  to  create  •''char-  ^^^^^^ ;  that  the  owner  of  property  may  trans- 
SJ^nt.*"'  *°***™"  ^6^  t^®  legal  title  to  another,  to  be  held,  con- 
trolled, and  managed  by  the  other  for  the  use  and  benefit 
of  others  designated  by  him. 
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It  is  true  that,  where  the  use*  and  benefit  and  enjoyment 
of  the  thing  conveyed  is  deferred  until  after  the  death  of  the 
owner,  and  where,  by  the  terms  of  the  instrument,  the  con- 
veyance does  not  become  effectual  until  after  the  death  of  the 
grantor,  and  the  legal  title  remains  in  the  grantor  until  such 
time,  the  instrument  is,  of  necessity,  testamentary  in  its  char- 
acter, and  can  be  enforced  only  as  such. 

To  make  it  effectual,  the  instrument  of  conveyance  must 
operate  in  praesenti.  It  must  transfer  the  title,  dominion,  and 
control  over  the  thing  to  the  trustee  at  the  time  of  its  execu- 
tion  and  delivery,  and  when  this  is  done,  the  enjoyment  of  the 
thing  conveyed  may  be  postponed  until  after  the  death  of  the 
grantor,  or  postponed  to  any  future  time.  The  benefits  to  be 
derived  from  the  grant  may  be  postponed,  without  the  instru- 
ment losing  any  of  its  efficiency  as  a  trust  instrument,  or  with- 
out affecting,  in  the  least,  the  trust  character  of  the  con- 
veyance. 

In  all  instruments  of  this  kind,  where  a  trust  is  created 
in  one  for  the  use  and  benefit  of  another  the  party  creating 
the  trust  must  release  all  power  of  disposition  over  the  fund. 

It  is  fundamental  law  that  any  person  of  lawful  age  and 
sound  mind  has  a  legal  right  to  turn  over  personal  property 
of  whatever  character  into  the  hands  of  another,  to  be  held 

and  used  for  the  benefit  of  some  person  desrg- 
o    a.„-     «  «     #  nated  therein  as  beneficiary,  and  that,  when 

2.   Same:  power  or  »/  ?  j 

riSts*  o?°bene-  ^^^^  ^^  douc,  whether  by  written  instrument  or 
tion'of  trastf*    parol,  the  beneficiary  obtains  an  immediate 

and  vested  interest  in  the  subject  of  the  trust, 
and  the  party  creating  the  trust  cannot  revoke  or  disaffirm 
the  same,  unless  such  power  of  revocation  has  been  reserved, 
in  express  terms,  at  the  time  of  the  creation  of  the  trust.  The 
owner  of  personal  property  has  the  absolute  right  to  dispose 
of  it  to  whomsoever  he  sees  fit,  with  or  without  consideration, 
and  subject  only  to  those  limitations  as  to  creditors,  and  such 
a  disposition,  when  fully  consummated,  becomes  binding  upon 
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him,  and  upon  all  claiming  by,  through^  or  under  him.  See 
Jones  V.  Nicholas,  151  Iowa,  362 ;  Love  v.  Blauw,  61  Kan.  496 
(59  Pac.  1059,  48  L.  R.  A.  257,  78  Am.  St.  Rep.  334) ;  Forneij 
V,  Remey,  77  Iowa,  549 ;  Lewis  v.  Curnutt,  130  Iowa.  423. 

As  said  in  Cameron  v.  Cameron,  reported  in  10  Smedea 
&  M.  (Miss.)  394  (48  Am.  Dec.  759) :  **In  a  case  of  this  kind 
the  only  inquiry  need  be  whether  the  deed  of  the  husband  is 
absolute  and  irrevocable  or  not.  It  is  the  undorubted  right  and 
privilege  of  a  husband  to  dispose  of  his  personal  estate  in  any 
manner  he  thinks  proper  in  his  own  lifetime,  and  to  thus  cut 
off  his  widow  from  dower  in  such  property ;  and  a  voluntary 
conveyance  will  be  good  against  the  claims  of  the  widow." 

In  determining  whether  an  instrument,  such  as  we  have 
here;  is  a  deed  or  a  will,  the  main  question  is :  Did  the  maker 
intend  to  convey  an  estate>or  interest  that  should  vest  before 
his  death,  and  immediately  upon  the  execution  of  the  instru- 
ment, or  did  he  intend  that  all  the  interest  and  estate  affected 
by  the  instrument  should  pass  only  after  his  death  f  If  the 
instrument  passed  a  present  estate,  and  passed  the  title  and 
right  to  possession  to  the  property  involved,  immediately  upon 
its  execution  to  the  trustee  named  therein,  it  is  effectual,  al- 
though the  enjoyment  of  the  thing  conveyed  in  the  parties 
named  as  beneficiaries  is  postponed  to  a  future  date.  All  that 
is  necessary  is  that  the  donor  or  grantor  should  have  abso- 
lutely parted  with  his  interest,  and  have  effectually  put  such 
interest  beyond  his  reach.  Voshurg  v.  Mallory,  155  Iowa,  165 ; 
Lwne  V.  Ewing,  31  Mo.  75  (77  Am.  Dec.  632).  See,  also, 
Wilson  V,  Carrico,  140  Ind.  533  (40  N.  E.  50,  49  Am.  St. 
Rep.  213). 

.  In  Re  Estate  of  Podhajsky,  137  Iowa,  742,  it  is  said:  ''It 
is  immaterial  whether  we  call  the  transaction  now  under  con- 
sideration (and  we  might  remark  this  is  a  case  very  much  like 
the  one  at  bar)  a  gift  by  the  deceased  to  his  daughters,  or  a 
trust  established  by  him  for  their  benefit.  Indeed,  a  voluntary 
trust  is  simply  a  device  by  which  a  donor  effectuates  a  gift, 
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either  of  property  or  of  its  beneficial  use  and  enjoyment,  to 
a  designated  donee.  JEven  a  gift  caiisa  mortis  may  be  effected 
by  delivery  to  a  third  person  in  trust  for  the  donee,  although 
the  gift  does  not  come  to  the  knowledge  of  the  donee,  and 
is  not  accepted  by  him  until  after  the  death  of  the  donor.  The 
acts  of  the  trustee  or  third  person  receiving  the  property  for 
the  benefit  of  the  doneee  are  deemed  to  be  in  the  interest  of 
the  latter,  and  the  acceptance  of  the  gift  is  presumed" — citing 
Cloxigh  V,  Clough,  117  Mass.  83;  Oerrish  v.  Institution,  128 
Mass.  159  (35  Am.  Rep.  365)  and  other  cases.  See,  also, 
Dettmerr  v.  Behrem,  106  Iowa,  585. 

It  has  even  been  held  that  a  reserved  power  in  the  grantor 
to  recall  the  grant,  which  has  not  been  exercised  during  the  life 
of  the  grantor,  does  not  destroy  the  effectiveness  of  the  grant. 
Lippold  V,  Lippold,  112  Iowa,  134;  Newton  v.  Bealer,  41  Iowa, 
334. 

In  Letuis  v,  Curnutt,  supra,  this  court  said:  **The  same 
purpose  to  direct  and  control  the  disposition  of  property  be- 
yond the  life  of  the  owner  is  very  frequently  accomplished 
through  a  trustee,  who  may  be  appointed  by  will,  or  by  deed, 
or  by  other  suitable  declaration  of  trust.  Subject  only  to  the 
condition  that  the  purpose  of  the  trust  be  not  in  contravention 
of  the  command  or  policy  of  the  law,  the  right  and  power  of 
the  owner  of  property  to  thus  dispose  of  it  is  elementary '* — 
citing  HoUis  v.  Drew  Seminary,  95  N.  Y.  166,  in  which  it  is 
said :  *  *  The  general  rule  is  that  one  may  do  with  his  property 
as  he  pleases.  He  may  dispose  of  it  by  will  in  any  way  that 
suits  his  fancy  or  his  judgment.  He  may  give  it  all  to 
strangers,  and  thus  disinherit  his  relatives.  He  may  give  it 
all  to  natural  persons  or  to  corporations  capable  of  taking. 
He  may  give  it  directly,  or  create  trusts  which  the  law  allows ; 
and  this  general  power  of  disposition  he  possesses  down  to  the 
last  hour  of  conscious,  intelligent  existence.''  It  is  further 
said  in  this  case:  ''Whether  the  triist  be  created  by  will  or 
by  deed,  if  it  be  lawful,  and  the  intent  can  be  fairly  ascer- 
tained from  the  examination  of  the  instrument,  the  courts  will 
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uphold  and  enforce  it.  .  .  .  *The  intent  of  the  settlor  in 
the  creation  of  trusts  is  what  the  courts  look  to,  .  .  .  and 
that  intent  is  to  be  carried  into  eifect,  unless  it  contravenes 
some  public  policy  of  the  law.'  "  It  is  further  said  in  Letvis 
V.  Cumutt,  supra:  ** Moreover,  it  must  be  remembered  that  it 
is  not  necessary  in  any  case  to  the  establishment  of  a  trust 
that  any  beneficial  interest  shall  pass  to  the  trustee.  From  its 
very  nature,  a  trust  involves  the  idea  of  a  separation  of  the 
beneficial  interest  from  the  legal  title.  When  a  trust  is  ex- 
ecuted by  the  delivery  of  a  simple  conveyance  to  the  trustee, 
that  act  and  instrument  serve  to  pass  an  immediate  present 
interest  to  the  cestui  que  trust,  no  matter  how  far  in  the  future 
the  enjoyment  of  the  benefit  thus  provided  may  be  deferred. ' ' 
In  Forney  v.  Remey,  77  Iowa,  549,  it  was  expressly  de- 
cided by  this  court  that  one  owning  property,  real  or  per- 
sonal, may  transfer  and  convey  the  same  to  a  trustee,  to  be 
held  for  his  own  benefit,  or  for  other  beneficiaries.  The  instru- 
ment in  this  Forney  case,  upon  its  face,  was  a  conveyance  in 
trust  for  the  benefit  of  the  grantor  and  others  who  were  named 
as  beneficiaries  upon  the  face  of  the  instrument.  The  instru- 
ment assigned,  transferred  and  conveyed  certain  accounts  and 
personal  property  to  a  certain  person  named  as  trustee,  a 
schedule  of  which  was  attached.  Following  the  naming  of 
the  trustee,  ^emd  the  transfer  of  the  property  in  the  instru- 
ment set  out,  the  trustor  made  provision  that  the  trustee 
named  in  the  instrument  should  hold  the  property,  and,  after 
deducting  from  the  interest,  rents,  income,  and  profits  any 
expense  attending  the  execution  of  the  trust,  the  trustee  should 
pay  to  the  trustor  all  the  interest,  rent,  and  income,  and 
profits  arising  from  such  property,  such  payments  to  be  made 
during  her  natural  life,  and  at  the  death  of  the  donor  or 
trustor  the  property  to  be  distributed  among  those  named 
therein  as  beneficiaries.  The  court  said:  **The  plaintiff's 
coi^nsel  insist  that  the  instrument  witnesses  a  gift  inter  vivos, 
.    .    .    is  not  valid,  for  th^  reason  that  it  is  testamentary  in 

its  character.    It  is  plain  that  the  conveyance  is  not  a  gift 
Vol.  164  Ia.— 51 
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inter  vivos.  The  grantor  herself  is  named  as  the  first  bene- 
ficiary, retaining  the  power  to  direct  the  investment  of  the 
funds  arising  from  the  property.  The  other  beneficiaries  can, 
under  the  instrument,  receive  no  benefits  from  the  property 
until  after  the  death  of  the  grantor.  Nothing  further  need 
be  said  in  order  to  refute  utterly  plaintiff's  position  that  the 
instrument  witnesses  a  gift  inter  vivos."  The  court  further 
said:  ''The  property,  under  the  instrument,  passes  to  the  de- 
fendant, who  takes  it  as  a  trustee,  and  holds  it  subject  to  the 
terms  of  the  trust.  The  title  passes  .  .  .  in  praesenti. 
It  does  not  await  the  death  of  the  grantor.  She  lost  owner- 
ship and  control  of  the  property  by  the  execution  of  the  deed. 
.  .  .  There  is  nothing  in  the  conveyance  .  .  .  suggest- 
ing an  idea  of  a  future  power  of  disposition  retained  by  the 
grantor.  She  could  not  revoke  the  grant,  nor  in  any  way 
change  its  terms  and  conditions." 

Many  more  cases  might  be  cited  in  support  of  the  def  end- 
ants '  claim;  but  we  do  not  deem  it  necessary  to  make  refer- 
ence to  them,  for  the  reason  that  every  question  raised  in  this 
case  has  been  fully  and  fairly  met  and  decided  by  our  own 
court,  and  each  case  is  amply  supported  by  well-considered 
cases  from  other  states. 

The  question  in  this  case  then  is:  Do  the  instruments 
herein  relied  upon  meet  the  requirements  of  the  law  as  here- 
inbefore stated  f 

The  instrument  under  consideration  provides:  **I  will 
place  in  the  hands  of  my  two  sons,  H.  E.  Haulman  and  B.  T. 
Haulman,  the  sum  of  $2,500.00. ' ' 

It  appears  that  on  the  date  of  the  execution  of  this  instru- 
ment he  did  place  $2,500  in  the  hands  of  these  two  sons.  It 
appears  that  he  placed  this  money  in  their  hands  as  trustees, 

not  only  of  that  sum,  but  any  and  all  other 

Q     Samb  *  wills  * 

gifte :'  sums  that  might  be  added  to  it ;  that  he  placed 

dlBtlnctlon.  ,  '  '^     . 

it  in  trust  with  them  for  the  use  and  benefit 
of  his  children  named  in  the  instrument. 

It  appears  that  Harry  Haulman,  the  creator  of  the  trust, 


I 
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had,  at  the  time  the  instrument  was  executed,  $2,500  in  money ; 
that  he  paid  this  money  to  the  defendants,  to  be  held  by  them 
in  trust  for  his  children;  that  by  the  instrument,  he  created 
them  trustees  of  the  fund,  and  retained  no  control  over  the 
fund,  no  right  to  withdraw  it  from  their  hands,  or  direct  its 
disposition  other  than  is  shown  in  the  instrument  creating  the 
trust.  It  appears  that  this  money,  so  delivered  to  these  trus- 
tees,  was  never  withdrawn  by  Harry  Haulman,  and  was  in  the 
hands  of  the  defendants,  as  trustees,  under  the  trust  instru- 
ment at  the  time  this  action  was  commenced.  It  is  true  that 
in  the  instrument  he  directed  his  trustees  as  to  the  manage- 
ment of  the  fund,  but  assumed  no  control  over  the  management 
of  it  himself,  and  directed  his  trustees,  upon  his  death,  to  dis- 
tribute the  fund  to  the  beneficiaries  named  in  the  trust  deed, 
as  therein  provided. 

It  is  true  that  the  trust  deed  and  the  will  undertake  to 
dispose  of  and  control  property  not  shown  to  have  been  in 
existence  at  the  time  of  the  making  of  the  trust  deed  and  will, 
and  property  which  does  not  appear  to  have  ever  been  de- 
livered by  him  to  the  trustees.  This  does  not  aflfect  the  trust 
character  of  the  property  in  controversy,  which  was,  in  fact, 
delivered  to,  and  retained  by,  the  trustees  under  the  trust 
deed,  aud  which  is  the  property  in  controversy  here.  The  will 
in  no  way  changes  or  attempts  to  change  the  disposition  of  this 
fund  in  the  hands  of  the  trustees.  Nor  is  it  in  any  way  incon- 
sistent with  the  provisions  of  the  trust  deed. 

Thus  a  proper  construction  of  this  instrument  shows  that 
the  property  in  controversy  under  the  instrument  in  ques- 
tion passed  to  these  defendants  as  trustees;  that  they  took  it, 
and  were  holding  it  at  the  time  this  action  was  commenced, 
subject  to  the  terms  of  the  trust ;  that  the  title  to  this  money 
passed  to  these  trustees  immediately  upon  the  execution  and 
delivery  of  the  trust  deed  and  the  property ;  that  the  maker 
of  the  trust  deed  retained  no  personal  control  over  the  prop- 
erty after  the  execution  of  the  instrument,  and  the  delivery 
of  the  same  to  the  trustees;  that,  by  the  execution  and  de- 
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livery  of  the  deed  and  the  property  to  these  trustees,  he  then 
lost  ownership  and  control  of  the  property.  The  instrument 
itself  suggests  that  he  retained  no  power  over  the  property 
that  would  enable  him,  in  the  future,  to  make  any  other 
different  disposition  than  was  provided  for  in  the  instru- 
ment. He  could  not  revoke  it,  or  in  any  way  change  its  terms 
and  conditions.  The  legal  title  passed  to  the  trustees.  The 
beneficial  interest  passed  to  his  children.  Both  the  legal  title 
and  the  beneficial  interest  passed,  upon  the  delivery  of  the 
instrument  and  the  property,  to  the  trustees,  and  the  instru- 
ment itself  shows  that  that  was  his  purpose  and  intent.  He 
had  a  legal  right  to  make  the  instrument  at  the  time.  He  had 
a  legal  right  to  transfer  the  property  direct,  if  he  so  chose,  to 
the  beneficiaries  named  therein.  If  he  had  done  so,  no  ques- 
tion could  possibly  have  arisen  such  as  we  have  before  us  now. 
He  chose,  however,  to  pass  the  legal  title  to  these  defendants, 
and  the  beneficial  interest  to  the  beneficiaries  named  in  his 
deed.  Having  parted  with  both,  nothing  remained  in  him,  at 
the  time  of  his  death,  that  could  possibly  pass  to  his  executors 
under  the  will. 

The  cases  cited  by  counsel  for  appellant  fail  to  support 
their  position  that  the  instrument  in  question  is  not  a  trust 
deed,  operating  in  praesenii.  The  instrument  itself,  upon  its 
face,  under  the  holdings  of  this  court  heretofore  referred  to, 
shows  that  the  instrument  is  not  a  testamentary  writing,  and 
does  not  witness  a  gift  inter  vivos.  Without  reviewing  the 
cases  cited  by  appellant,  we  are  satisfied  with  the  holdings  of 
this  court,  heretofore  made,  which,  an  examination  shows,  are 
amply  supported  by  the  best  authority. 

We  find  no  error  in  the  record,  and  the  cause  is — Affirmed, 


Ladd,  C.  J.,  and  Debmeb  and  Withbow,  JJ.,  concurring. 
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In  the  Matter  of  the  Estate  of  Otto  W.  Wittick,  deceased. 
Adolph  J.  Wittick,  Gustave  A.  Wittick,  Carl  Herman 
Wittick   and   Wilhelmine   Opperkvp,   Appellants,    v. 
Emilie  Enqlb  Wittick,  Appellee. 

MArrUge:     consanquinitt  :      vauditt.      A    marriage    between    first 

1  eoufiins  solemnized  in  violation  of  a  statute  prohibiting  such  mar- 
riages is  void;  and  a  common  law  marriage  between  cousins  unless 
consummated  prior  to  the  passage  of  such  a  statute  is  also  void. 

Same:     eviobkci:     transactions  with  a  decedent.    In  an  action  to 

2  establish  the  rights  of  claimant  in  a  decedent's  estate  bj  virtue 
of  an  alleged  common  law  marriage,  evidence  that  claimant  was 
expecting  to  marry  decedent  until  she  discovered  that  he  was 
addicted  to  the  use  of  liquor,  when  she  declined  unless  he  should 
reform,  but  that  after  some  time  and  an  apparent  reformation  she 
consented,  was  inadmissible  under  the  statute  prohibiting  conversa- 
tions with  a  decedent,  except  so  far  as  it  tended  to  show  claim- 
ant's intent  and  the  circumstances  under  which  their  relations 
began. 

Same.    Evidence  of  claimant,  seeking  to  establish  a  right  in  the  estate 

3  of  decedent  under  a  common  law  marriage,  that  from  the  time 
she  had  agreed  to  marry  decedent  she  considered  herself  as  his 
wife,  and  that  the  formal  ceremony  should  be  performed  when  they 
could  go  to  the  proper  church,  was  admissible  on  the  question  of 
her  intent,  and  is  not  prohibited  as  a  communication  with  de- 
cedent. 

Same.    Evidence  showing  the  relation  of  parties  after  the  passage  of 

4  a  law  prohibiting  their  marriage  because  of  consanguinity  is  ad- 
missible, not  to  show  a  common  law  marriage  after  that  date  but 
as  explaining  the  relation  of  the  parties  prior  to  the  passage  of  the 
law. 

Same:     coifMON  law  mabbiage:     evtdence.     A  mutual  agreement  to 

5  presently  become  husband  and  wife,  followed  by  cohabitation  as 
such,  constitutes  a  valid  common  law  marriage  of  parties  not 
legally  disqualified  from  marrying;  and  if  the  relations  prior  to 
the  passage  of  a  disqualifying  statute  were  such  as  to  constitute 
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a  valid  Mmnum  law  marriage,  neither  the  enactment  of  the  statnte 
nor  a  sabeeqnent  invalid  marriage  ceremonj  woold  affect  the  pre- 
'  viooB  marriage  bj  agreement.  In  the  present  ease  the  evidence 
is  held  to  show  a  valid  common  law  marriage  between  first  cousins 
prior  to  the  passage  of  the  statute  prohibiting  such  marriages. 

Appeal  from  Hancock  Digfrict  Court. — ^Hon.  C.  H.  Kellt, 

Judge. 

TuBSDAY,  March  17,  1914. 

Proceeding  to  establish  rights  in  an  estate  under  a  eom- 
mon-law  marriage  with  decedent.  From  judgment  in  favor 
of  the  defendant,  finding  that  she  is  the  widow,  the  plaintiffs 
appeal. — Affirmed. 

Sermeff,  Bliss  &  Wittier,  and  WiUiams  &  Clark,  for  ap- 
pellants. 

Sol  Levisohn,  and  Joh/n  HammiU,  for  appellee. 

WrrHROW,  J.— I.  Otto  W.  Wittiek  having  died  intestate 
in  October,  1911,  a  resident  of  Hancock  county,  application  for 
the  appointment  of  an  administrator  of  his  estate  was  made 
by  Emilie  Wittiek,  who  claimed  to  be  his  widow,  and,  waiving 
her  right  to  act,  she  requested  the  appointment  of  another, 
which  was  done.  Following  this,  an  application  to  set  aside 
the  appointment  was  made  by  Adolph  J.  Wittiek,  a  brother 
of  the  decedent,  alleging  that  Emilie  Wittiek  was  not  the 
widow  of  Otto  W.  Wittiek,  that  she  was  his  first  cousin,  that  a 
pretended  marriage  ceremony  between  the  parties  was  per- 
formed in  Illinois,  but  that  under  the  laws  of  that  state, 
which  prohibited  the  marriage  of  first  cousins,  the  marriage 
was  void ;  and  that  at  the  time  of  such  ceremony  the  laws  of 
Iowa  made  a  like  prohibition.  Based  upon  these  averments, 
he  asked  to  be  appointed  administrator  of  the  estate  of  his 
brother.    Emilie  Wittiek,  as  we  shall  hereafter  speak  of  her 
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in  this  opinioD,  appeared  in  resistance  to  the  motion,  averring 
that  she  and  Otto  W.  Wittick  lived  together  as  husband  and 
wife,  commencing  the  latter  part  of  March,  1909;  that  such 
was  generally  known;  that  the  decedent  from  that  time  and 
up  to  his  death  held  out  to  the  world  that  they  were  hus- 
band and  wife ;  and  that  she  became  the  common-law  wife  of 
Otto  W.  Wittick  in  March,  1909.  Following  this  resistance, 
she  made  application  for  one  year's  support  from  the  estate, 
as  widow,  to  which  objection  was  made  by  the  brothers  and 
sister  of  the  decedent  upon  the  grounds  presented  in  their 
motion  to  set  aside  the  appointment  of  administrator.  Trial 
was  had  upcMi  the  issues  thus  raised,  and  judgment  was  entered 
finding  Emilie  Wittick  to  be  the  widow  of  Otto  W.  Wittick, 
deceased,  and  granting  to  her  an  allowance  from  the  estate 
for  her  support.  From  such  finding  and  judgment  this 
appeal  is  brought  by  the  brothers  and  sister  of  decedent. 

II.  Before  going  to  the  facts,  we  give  attention  to  the 
law  as  determining  the  right  upon  which  the  claim  of  the 
appellee  must  rest.     The   fact  that  the  parties  were  first 

cousins  is  not  disputed.    Upon  the  trial  it  was 
'  Ban^^m^*:*^"   Conceded  that  the  statute  of  Illinois,  at  the 

time  the  marriage  ceremony  was  performed 
in  that  state,  which  was  in  September,  1909,  prohibited  the 
marriage  of  first  cousins  and  declared  marriages  entered  into 
in  violation  of  such  provision  to  be  void.  In  Iowa  a  like 
statute  went  into  eflPect  on  July  4, 1909,  but  prior  to  that  date 
marriages  in  this  state  within  that  degree  of  relationship  had 
not  been  prohibited.  It  therefore  must  be  held  that  no  rights 
were  acquired  by  the  appellee  under  the  Illinois  ceremony,  . 
and  also  that  no  rights  could  arise  under  a  common-law  mar- 
riage in  Iowa,  between  cousins,  unless  such  was  entered  into 
prior  to  July  4,  1909,  and  supported  by  facts  as  to  such  rela- 
tion prior  to  that  time  as  are  necessary  to  meet  the  degree 
of  proof  required  to  establish  such  a  status.  Drummond  v. 
Irish,  52  Iowa,  41.  The  single  question  which  is  left  for 
consideration  is  whether,  as  claimed  by  the  appellee,  a  common- 
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law  marriage  contract  was  entered  into  in  Iowa  between 
herself  and  Otto  W.  Wittick  in  1909,  prior  to  the  time  that 
the  marriage  of  first  cousins  was  prohibited  by  the  law  of 
this  state. 

III.  Emilie  Engle  Wittick,  the  appellee,  was  at  the  time 

of  the  trial  about  thirty-one  years  of  age.    She  came  to  the 

United  States  when  she  was  eighteen  years  of  age,  and  about 

^  four  years  later  was  married  to  her  first  hus- 

tfon*?  wit"  a'**""  ^*°^»  Charles  Engle,  in  New  York  City.    Pour 
decedent.  years  later  he  died,  and  she  returned  to  her 

old  home  in  Germany  for  a  visit.  Later,  on  her  return  to 
this  country,  upon  the  su^estion  of  her  brothers,  a  cor- 
respondence was  opened  between  herself  and  Otto  W.  Wittick. 
He  was  at  the  time  a  resident  of  Waterloo,  in  this  state,  and 
unmarried,  having  been  divorced  from  a  former  wife,  and  it 
is  satisfactorily  shown  by  the  competent  evidence  that  she 
came  to  Waterloo  at  the  request  of  Wittick,  and  with  the 
expectation  upon  the  part  of  both  that  they  would  be  married. 
After  her  arrival  in  Waterloo  with  her  little  son  by  the  former 
marriage,  she  became  the  housekeeper  for  Otto  W.  Wittick, 
this  being  in  October,  1908,  and  continued  in  that  relation 
until  the  spring  of  1909,  when  they  removed  to  Steamboat 
Bock,  Iowa,  where  he  purchased  a  butcher  shop,  and  entered 
upon  that  business,  and  their  residence  at  that  place  was 
continued  until  late  September  of  that  year,  when  the  business 
was  sold  by  him.  At  the  time  the  appellee  came  from  New 
York  at  the  request  of  Wittick,  he  was  addicted  to  the  use  of 
intoxicating  liquor,  and  while  they  resided  in  Waterloo  he 
went  away  to  take  the  cure  at  some  institute,  and  returned 
about  March  1,  1909. 

Evidence  was  offered  and  introduced  over  the  objections 
of  the  appellant  as  to  conversations  had  between  the  parties 
both  before  leaving  and  after  his  return  to  Waterloo  from  his 
treatment,  the  effect  of  which  was  to  show  that  while  she  came 
west  expecting  to  marry  him,  upon  discovering  his  habits 
she  declined  to  do  so  unless  he  showed  reformation ;  and  that 
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upon  his  return,  with  the  renewed  request  to  enter  upon  the 
marriage  relation,  she  still  declined,  until  after  about  three 
weeks  had  passed  and  he  seemed  to  have  conquered  his  habit, 
when  she  consented  to  so  do.  This  evidence,  and  much  of  like 
purport,  being  of  conversations  between  herself  and  Wittick, 
at  the  time  of  the  trial  deceased,  was  objected  to  as  being 
incompetent  under  section  4604  of  the  Code.  As  a  reason 
for  receiving  it  counsel  for  appellee  urges  that  the  testimony 
comes  within  the  ezcepticm  of  the  statute  which  provides  that 
the  prohibition  shall  not  extend  to  any  transaction  or  com- 
munication as  to  which  the  opposite  party  shall  be  examined 
in  his  own  behalf.  That  exception  but  opens  the  way  for 
proving  an  entire  conversation  or  transaction  when  a  part 
of  it  has  been  proven  by  the  opposite  party,  or  when  the  proof 
of  such  party  as  to  the  particular  conversation  or  transaction 
is  such  in  effect  as  to  disclose  the  transaction  in  whole  or  in 
part,  and  subject  it  in  its  entirety  to  investigation  and  proof. 
Much  of  the  testimony  objected  to  in  this  case  was  of  con- 
versations between  the  appellee  and  Wittick,  as  to  which  no 
other  witness  had  testified,  and  we  think  it  comes  clearly 
within  the  rule  of  the  statute,  and  is  incompetent  as  proving 
an  agreement,  but  is  in  part  admissible  as  proof  of  her  intent 
and  the  circumstances  under  which  their  relations  commenced. 
This  question  had  consideration  In  re  Boyington^s  Estaie, 
157  Iowa,  467,  decided  by  this  court,  where  the  question  of  a 
common-law  marriage  was  being  considered,  and  in  which 
the  following  language  was  used:  ''No  doubt  as  a  witness  he 
(the  appellant)  would  have  been  incompetent  to  testify  to  any 
transactions  or  communications  with  the  deceased  amounting 
to  a  mutual  agreement  to  marry,  but  he  was  not  incompetent 
to  testify  as  to  his  own  purposes  and  intentions  and  the 
circumstances  under  which  their  cohabitation  was  begun  and 
continued."  During  the  residence  of  the  parties  at  Waterloo 
there  is  shown  by  the  record  no  public  declaration  by  either 
of  them  that  they  were  married,  although  they  occupied  the 
same  room,  and  as  to  each  other  maintained  that  relation. 
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It  was  while  residing  there  that  the  appellant  claims  the  agree- 
ment was  made  between  them  that  from  that  time  on  they 
should  be  as  married,  and  that  when  they  were  able,  to  go 
to  the  church  of  her  choice,  the  German  Apostolic,  there  being 
none  at  Waterloo  or  at  Steamboat  Bock,  whiere  they  after- 
wards went  to  reside,  the  formal  ceremony  should  be  per- 
formed. 

She  also  testified,  and  this  we  think  was  competent  as 
bearing  upon  her  intent,  that  from  that  time  on  she  considered 
herself  to  be  his  wife,  and  that  the  formal  ceremony  should 

be  performed  when  they  could  go  to  the  proper 
church.  While  much  of  this  testimony  is  in- 
competent as  being  of  conversations  with  the  deceased,  that  to 
which  we  have  just  referred,  with  other  evidence,  sheds  light 
upon  the  intent  with  which  she  entered  upon  and  sustained 
the  relations  with  Wittick  which  are  shown  by  the  evidence. 

The  parties  left  Waterloo  about  April  20, 1909,  going  first 
to  Des  Moines,  where  they  stopped  at  a  hotel,  where  she  was 
introduced  by  him  to  the  proprietor  as  his  wife,  and  they  were 
so  registered.  Her  little  son  was  with  them,  and  they  occupied 
one  room,  the  boy  sleeping  on  a  cot.  After  remaining  in  Des 
Moines  four  or  five  days,  they  went  to  Steamboat  Bock,  stay- 
ing for  two  nights  at  the  home  of  Chas.  Hess,  to  whom  the 
decedent  introduced  the  appellee  as  his  wife.  They  soon  pro- 
cured a  house,  and  established  a  home.  Prom  and  after  the 
time  they  removed  to  Steamboat  Bock,  the  evidence  shows 
that  he  often  introduced  her  to  others  as  his  wife,  that  the 
little  boy  called  Wittick  papa,  that  at  the  meat  market  she 
met  the  customers  to  whom  she  was  introduced  as  his  wife, 
and  no  evidence  as  to  their  life  in  that  place  tends  to  show 
any  other  relation  or  purpose,  or  any  knowledge,  understand- 
ing, or  belief  of  others  casting  doubt  upon  the  legitimacy  of 
their  relations.  As  tending  to  show  a  holding  out  to  the  public 
of  their  relations  as  man  and  wife  after  their  arrival  at 
Steamboat  Bock,  a  witness,  Ole  Matheson,  testified  that  he 
worked  in  the  butcher  shop  which  was  sold  to  Wittick,  in 
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April,  1909,  by  Chas.  Hess,  and  continued  to  so  work  after 
the  change  in  ownership ;  that  he  met  Mrs.  Wittick  in  the  shop 
and  was  introduced  to  her  by  Wittick  as  his  wife;  and  that 
he  at  different  times  heard  him  so  introduce  her  to  others. 
He  testified  that  they  were  keeping  house  there,  and  that  it 
was  generally  understood  that  ithey  were  husband  and  wife. 
The  witness  testified  that  he  later  purchased  the  business,  and 
that  Mr.  and  Mrs.  Wittick  both  signed  the  papers  which  were 
evidence  of  the  sale.  His  purchase  of  the  shop  was  in  Septem- 
ber, 1909,  and  before  the  Illinois  ceremony  was  performed. 
He  also  testified  that  the  little  boy  called  Wittick  his  papa. 

Chas.  Hess,  by  whom  the  butcher  business  at  Steamboat 
Bock  was  sold  to  Wittick,  testified  that  in  April,  1909,  after 
the  purchase,  Wittick  informed  him  of  his  desire  to  rent  a 
house,  stating  that  he  had  a  wife  and  one  boy ;  that  they  soon 
after  moved  there,  and  he  was  introduced  by  Wittick  to  Mrs. 
Wittick,  as  his  wife;  and  that  she  also  was  so  introduced  by 
Wittick  to  Mrs.  Hess;  that  they  occupied  one  room  in  his 
house,  until  their  household  goods  arrived.  He  testified  that 
he  saw  Wittick  introduce  her  to  a  number  of  persons  as  his 
wife;  that  he  supposed  they  were  husband  and  wife;  that  **he 
brought  her  there  as  his  wife,  introduced  Jier,  lived  with  her, 
and  we  all  thought  she  was  his  wife." 

One  Turner  was  cashier  of  the  bank  at  Steamboat  Rock 
at  the  time  the  Witticks  resided  there.  He  testified  that  he 
thinks  he  was  introduced  to  her  by  Wittick  as  his  wife,  but 
was  not  certain,  but  he  did  hear  him  so  introduce  her  to  others ; 
that  she  assisted  him  in  the  shop,  spoke  to  him  as  her  husband ; 
and  it  was  generally  understood  that  she  was  his  wife.  This 
witness  testified  that  he  drew  the  instrument  conveying  the 
meat  market,  including  certain  real  estate,  a  certified  copy  of 
which  was  introduced  in  evidence,  and  that  it  was  signed  by 
0.  W.  Wittick  and  Emilie  Wittick.  This  instrument  was 
signed  and  acknowledged  September  4,  1909,  and  recited  that 
they  were  husband  and  wife.  While  at  Steamboat  Rock  Mrs. 
Wittick  received  mail  addressed  to  her  as  Mrs.  E.  Wittick, 
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one  card  of  date  September  4, 1909,  written  from  Parkersburg, 
Iowa,  signed,  **Your  husband,  O.  Wittick,''  and  others  from 
friends  or  relatives  in  the  East,  all  of  which  were  prior  to  the 
Illinois  ceremony,  and  after  July  4,  1909. 

As  to  all  of  the  evidence  relating  to  transactions  after 
July  4th,  objection  was  made  on  the  ground  that  it  was  in- 
competent to  prove  a  common-law  marriage,  as  at  such  time 

under  the  law  of  this  state  such  could  not  be 
*"  contracted  between  the  parties  because  of  their 

blood  relationship.  We  think  the  evidence  was  competent,  not 
as  tending  to  show  a  relationship  entered  into  between  the 
parties  after  that  date,  but  as  bearing  upon  and  explanatory 
of  what  had  preceded  that  time. 

Excluding  that  part  of  the  testimony  of  Mrs.  Wittick 
which  was  of  personal  transactions  and  communications,  the 
foregoing  is,  in  substance,  that  upon  which  the  case  of  the 
appellee  must  rest. 

The  evidence  on  the  part  of  the  appellants  was  to  the 
effect  that  at  Waterloo  the  appellee  was  known  as  Emilie 
Engle,  that  she  was  so  known  by  the  brothers  and  relatives 
of  the  deceased,  and  that  while  residing  there  there  was  no 
claim  that  she  was  his  wife ;  and  a  brother  whom  they  visited 
when  passing  through  Des  Moines,  on  their  way  to  Steamboat 
Rock,  knew  her  only  as  his  cousin,  although  he  knew  they 
were  staying  at  the  hotel. 

Adolph  J.  Wittick,  a  brother,  testified  to  a  conversation 
with  Mrs.  Engle  in  Waterloo  shortly  after  she  came  out  from 
New  York,  in  regard  to  her  marrying  Otto.  She  said  that  he 
had  written  her  to  come,  and  that  Otto  promised  to  be  a  sober 
man,  and  he  would  marry  her  some  time  later;  and  that  she 
was  dissatisfied  when  she  saw  how  heavily  he  was  drinking, 
and  that  he  (Adolph)  urged  her  to  stay  and  keep  house  for 
Otto.  That  marriage  between  the  parties  was  contemplated 
clearly  appears  from  his  testimony,  although  he  says  he  never 
advised  it.  He  also  testifies  that  shortly  before  they  removed 
to  Steamboat  Bock,  after  Otto  had  been  drinking  again,  that 
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he  (Adolph)  advised  the  purchase  of  a  meat  market  in  a 
small  town,  and  that  he  requested  the  appellee  to  <go  with  him, 
to  give  Otto  a  trial,  to  which  she  finally  consented,  and  that 
if  he  did  keep  sober  for  a  year  she  would  marry  him.  On 
cross-examination  he  said  that  he  had  thought  it  would  be  a  * 
good  thing  for  him  to  marry  her  if  he  would  straighten  up. 
She  said  she  never  would  marry  him  unless  he  became  a  man. 
Other  witnesses  on  the  part  of  the  appellant  testified  as  to 
facts  bearing  upon  the  relations  of  the  parties  while  at  Water- 
loo, but  presented  nothing  in  contradiction  of  the  proof  as  to 
their  relations  while  at  Steamboat  Bock.  The  foregoing  is  a 
fair  summary  of  the  testimony. 

rV.  As  to  what  constitutes  a  ** common-law  marriage," 
and  what  evidence  is  competent  to  establish  such  a  relation,  is 
a  subject  upon  which  the  authorities  are  in  harmony,  the  diffi- 
,    ^  culties  presented  in  such  cases  arising  under 

5.   Samb:  com-  ^  ^ 

HaSe^evi™"'     *^®  facts.    In  re  Boyington's  Estate,  supra, 
^*'?^^-  ^  states  the  rule  that:     ** While   cohabitation 

and  the  reputed  relation  of  husband  and  wife  may  be  shown 
as  tending  to  give  color  to  the  relation  of  the  parties  and  the 
recognition  each  by  the  other  of  the  existence  of  a  marriage 
between  them,  the  fundamental  question  is  whether  their  minds 
have  met  in  mutual  consent  to  the  status  of  marriage  which 
will  be  suflSciently  established  if  it  appears  that  they  have 
lived  together,  intending  thereby  to  be  husband  and  wife." 
lAnd  in  determining  the  question  public  conduct  of  the  par- 
ties, and  public  repute,  if  uniform,  is  entitled  to  weight.  Pegg 
V.  Pegg,  138  Iowa,  576.  In  the  case  of  McFarland  v.  McFar- 
land,  51  Iowa,  570,  this  court  held  that,  while  cohabitation 
does  not  of  itself  constitute  marriage,  yet  it  is  sufficient  if  the 
parties  so  cohabiting  intend  present  marriage;  and  in  the 
earlier  case  of  Blanchard  v.  Lambert,  43  Iowa,  228,  was  quoted 
and  adopted  the  settled  rule  of  the  common  law  that  "any 
mutual  agreement  between  the  husband  and  wife 

fn  prcesenti,  followed  by  cohabitation,  constitutes  a  valid  and 
binding  marriage,  if  there  is  no  legal  disability  on  the  part  of 
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either  to  contract  matrimony. "  The  rule  is  also  recognized  in 
Leach  v.  HaU,  95  Iowa,  611,  and  State  v.  Rocker,  130  Iowa, 
239 ;  26  Cyc.  872. 

The  relation  between  the  parties  from  the  time  of  taking 
up  their  residence  at  Steamboat  Bock  in  April,  1909,  up  to 
the  time  of  the  ceremony  in  Chicago,  in  September  of  the 
same  year,  was,  so  far  as  appears  from  the  testimony,  in  all 
respects  as  of  husband  and  wife.  That  it  had  been  their  inten- 
tion or  expectation  to  marry  when  she  came  out  from  New 
York  is  clear,  and  that  marriage  was  postponed  because  of  his 
habits  is  satisfactorily  shown  by  competent  evidence.  We 
think  it  also  is  quite  within  the  proof  that  from  the  time  of 
their  going  to  Steamboat  Bock  there  was  on  the  part  of  both 
a  present  intent  to  maintain  towards  each  other  and  to  the 
world  the  status  of  husband  and  wife ;  and  he  so  held  her  out 
to  the  public,  she  so  recognized  him,  her  little  son,  so  far  as 
he  could  give  like  recognition,  and  this  was  presumably  with 
the  consent  of  both,  as  they  knew  of  it.  She  entered  into  his 
business  transactions  with  him,  and  when  necessary  joined  as 
his  wife  in  the  conveyance  of  real  property ;  there  was  public 
recognition  of  them  in  their  presumed  married  state ;  and  at 
no  time  was  there  any  question  raised  as  to  it.  This  relation 
began  at  a  time  when  the  marriage  of  first  cousins  was  not 
prohibited  in  this  state,  continuing  without  interruption  up 
to  the  time  of  the  Illinois  ceremony,  and  was  maintained  until 
his  death,  which  was  shortly  after. 

If  the  relation  between  the  parties  prior  to  July  4,  1909, 
had  been  of  such  nature  as  to  establish  the  common-law  mar- 
riage, the  subsequent  law  could  not  aflfect  it;  nor  could  the 
ceremonial  marriage  later  performed  add  to  or  diminish  the 
legal  strength  of  their  relationship.  As  to  this  latter,  it  is 
urged  that  the  relations  of  the  parties  were  up  to  that  time 
incestuous,  existing  only  in  contemplation  of  the  future  mar- 
riage, and  that  the  fact  that  the  ceremony  was  had  is  strong 
evidence  that  they  had  not  previously  been  to  each  other  and 
to  the  public  as  husband  and  wife. 
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But  we  think  a  fair  reading  of  the  record  in  the  case 
leaves  no  reasonable  doubt,  indeed  it  alBrmatively  shows,  that 
the  relation  was  actually  entered  into  in  April  or  prior  to  that 
in  1909,  with  the  intent  to  be  husband  and  wife,  followed  by 
that  public  recognition  which  met  the  requirements  of  the 
law,  and  that  the  subsequent  ceremony,  invalid  though  it  was, 
but  not  shown  to  have  been  so  known  to  the  parties,  was  but 
the  formal  and  ceremonial  recognition  of  that  which  had  been 
assumed  by  them  under  an  agreement  and  with  their  present 
intent  that  from  such  time  forward  they  were  husband  and 
wife. 

The  conclusion  of  the  trial  court  was  right,  and  it  ii 
Affirmed. 

Lajdo,  C.  J.,  and  Deembe  and  Qatnob,  JJ.,  concur. 


Wheeler  Lumber,  Bridge  &  Supply  Company,  Appellee,  v. 
George  F.  WnrrE  and  Caroline  Whttb,  Appellants. 

Burnett  Brothers,  John  G.  Burnett,  Charles  B.  Burnett 
and  Carr  &  Adams  Company,  Appellees. 

Hediaiiics  liens:    contbact  bt  agent:     bights  of  parties.  '  Where  a 

1  contract  was  made  by  the  husband  for  the  construction  of  a  build- 
ing upon  land  belonging  to  the  wife,  but  she  approved  of  the  same 
and  knew  of  the  progress  of  the  work  and  of  the  claims  of  the  ma- 
terialmen, so  far  as  her  rights  and  those  of  the  materialmen  were 
concerned  the  contract  was  of  the  same  force  as  though  made  by 
her. 

Same:     time  fob  filing  notice:     evidence.     In  this  action  to  estab- 

2  lish  a  mechanics  lien  the  evidence  is  held  to  show  that  the  last 
item  of  the  account  was  actually  delivered  on  the  date  of  the 
charge,  and  that  the  time  for  filing  notice  of  the  lien  began  to 
run  from  that  date. 

Same:     bights    op   buboontbactobs.      Ordinarily    subcontractors    can 

3  only  claim  a  lien  upon  the  funds  in  the  hands  of  the  owner  of  the 
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building  and  the  prineipal  contractor,  but  where  the  owner  paid 
materialmen  whose  liena  had  not  been  filed,  with  knowledge  of  the 
claims  of  subcontractors,  he  was  liable  for  such  claims  thereafter 
filed  in  time. 

Same:     performance  of  contract:     evidsncs.     In  this  action  to  es- 
4    tablish  subcontractors  liens  the  evidence  is  held  to  show  a  substan- 
tial compliance  by  the  original  contractor  with  his  contract. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 


Tuesday,  March  17,  1914. 

Progeedino  to  establish  liens  of  subcontractors  for  ma- 
terial furnished  in  the  construction  of  a  dwelling.  From  a 
decree  in  favor  of  plaintiff  and  cross-petitioner,  the  defendants 
George  P.  White  and  Caroline  J.  White  appeal. — Affirmed. 

Ryan  &  Ryan,  for  appellants. 

Oraeser  &  Meyer,  for  appellees,  except  Burnetts. 

WiTHROW,  J. — I.  The  plaintiff,  Wheeler  Lumber,  Bridge 
&  Supply  Company,  commenced  this  action  to  establish  and 
foreclose  a  mechanic's  lien,  making  the  owners  of  the  prop- 
erty, the  contractors,  and  Carr  &  Adams  Company,  a  junior 
lienholder,  defendants.  The  contractors  made  default,  the 
owners  denied  liability,  and  the  junior  lienholder  filed  a  cross- 
petition,  asking  that  its  lien  be  established  and  foreclosed 
junior  to  the  lien  of  the  plaintiff.  Upon  hearing,  the  trial 
court  entered  judgment  against  the  contractors  for  the  amount 
of  the  claims  of  plaintiff  and  cross-petitioner,  and  established 
the  claims  as  liens  in  the  order  prayed,  from  which  the  owners 
appeal. 

II.  On  September  26, 1911,  Geo.  P.  White  entered  into  a 
written  contract  with  Burnett  Bros,  under  which  the  latter 
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were  to  furnish  the  material  and  construct  a  dwelling  *'on  land 

owned  by  party  of  the  first  part,'*  according 

1.    MECHAJfIC'8  ,,  J  'Hi.-  £  J.    1.    ^  -Ji 

LIENS :  contract  to  plans  and  specincations,  for  a  total  consid- 

by  ftffCDt  * 

rights  of  *  eration  of  $3,510,  which  was  to  be  paid  in  cer- 

partles. 

tain  amounts  at  different  times  as  the  work 
progressed,  aggregating  $2,225,  and  the  balance,  or  $1,285, 
was  payable  when  the  dwelling  was  completed. 

The  land,  in  fact,  belonged  to  Caroline  J.  White,  the  wife 
of  George  F.  White,  but  it  is  shown  by  the  testimony  of  both 
husband  and  wife  that  the  contract  was  made  with  her  ap- 
proval; that  she  had  knowledge  of  it;  and  that  at  all  times 
during  the  progress  of  the  work  she  knew  of  it  and  of  the 
claims  of  various  materialmen.  She  claims,  however,  that 
she  expressly  stated  that  she  would  expend  only  $3,510  in  the 
construction  of  the  dwelling,  and  that,  as  the  establishment 
of  the  liens  sought  to  be  enforced  in  the  present  action  would 
exceed  the  total  amount  payable  under  the  contract,  she  nor 
her  property  cannot  be  held  liable  for  such  excess.  In  her 
testimony  she  stated  that  she  recognized  her  liability  for  cer- 
tain extras  which  had  gone  into  the  building,  and  which  would 
increase  the  total  cost.  Other  conditions  permitting,  the  right 
to  a  lien  upon  her  land  for  material  used  in  the  building,  under 
this  showing  of  facts  cannot  be  questioned.  Rand  v.  Parker, 
73  Iowa,  396.  The  record  shows  that  during  the  progress  of 
the  work  White  paid  to  the  contractors  various  amounts  ag- 
gregating $2,125,  the  last  of  which  was  on  March  16^  1912. 
The  claims  for  liens  which  are  made  by  the  plaintiff  and  by 
the  cross-petitioners  are  for  material  which  either  admittedly 
went  into  the  building,  or  is  proven  by  such  facts  as  satisfy  us 
that  the  defendants  received  the  benefit  of  all  for  which  claim 
is  made. 

The  last  item  in  the  claim  of  the  Wheeler  company  is 

dated  May   13th,   and  is  for  roofing  material,  the  amount" 

charged  being  $2.     The  next  preceding  item  in  the  bill  is 

«.  Same:  time  for   dated  March  11th.    The  claim  for  mechanic's 

evJdcnSe!  ^^ '      Htu,  as  a  subcontractor,  was  filed  by  plaintiff 

June  12,  1912,  or  within  thirty  days  after  May  13th.    Upon 
Vol.  164  Ia.— 32 
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the  claim  that 'the  filing  was  too  late,  evidence  was  intro- 
duced on  the  part  of  the  defendants  tending  to  show  that 
the  item  of  May  13th  was  not  furnished,  and  that  therefore 
the  rights  of  the  plaintiff  must  depend  upon  its  account  with 
the  last  item  being  March  11th.  The  evidence  shows  that 
a  charge  ticket  for  that  item  was  made  by  plaintiff  in  the  usual 
way  of  business,  although  there  was  a  dispute  as  to  the  actual 
delivery,  but  their  records  do  so  state,  and  it  is  upon  this  that 
the  appellant  relies;  but  it  does  appear  that  material  of  the 
kind  for  which  the  charge  is  made  was  used  as  roofing  for  the 
porch  some  time  in  May,  this  being  testified  to  by  appellant, 
and  also  by  men  who  were  then  engaged  in  the  work,  and  from 
it  we  hold  that  the  charge  was  a  proper  one. 

III.  Reaching  the  conclusion  that  the  claims  for  liens 
were  filed  in  time,  and  also  that  the  rights  and  liability  of  Mrs. 
White  must  in  all  respects  be  determined  as  though  she  had 
personally  made  the  contract  with  the  Burnett  Bros.,  and  as 
though  she  had  performed  the  acts  done  by  her  husband  in 
settling  with  materialmen,  as  such  will  be  hereafter  considered, 
we  turn  to  the  facts  bearing  upon  the  claims  of  the  Wheeler 
Company  and  the  Carr  &  Adams  Company,  which  were,  by 
the  decree  of  the  trial  court,  established  in  the  amounts  claimed 
as  liens  against  the  property,  there  being  no  real  dispute  as  to 
the  items,  excepting  as  we  have  stated,  but  upon  their  right 
to  liens. 

IV.  It  is  urged  by  the  appellants  that  the  contract  pro- 
vided that  the  payment  of  the  balance  above  the  $2,225,  which 
was  to  be  paid  at  various  times,  was  not  due  until  the  building 

was  completed;  that  there  was  a  failure  on 
of  eubcon-  the  part  of  the  contractor  to  do  the  work  ac- 

tractors. 

cording  to  the  plans  and  specifications;  that 
it  was  defective  or  inferior  in  many  respects,  and  unfinished ; 
and  that  therefore  the  final  payment  was  not  due ;  and  that  the 
claims  of  subcontractors  can  only  be  asserted  against  a  pay- 
ment or  obligation  at  the  time  actually  due.  There  can  be  no 
question  of  the  rule  in  its  general  application  that  the  sub- 
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contractor  can  only  assert  his  claim  against  such  rights  as  are 
held  by  the  principal  contractor  (Code,  Section  3093),  and 
that  the  owner  cannot  be  compelled  to  pay  a  greater  amount 
than  is  provided  in  his  contract.  But,  as  recognized  in  cases 
which  we  will  later  consider,  there  may  arise  instances  when, 
from  some  act  of  the  owner  in  which  he  fails  to  protect  him- 
self against  outstanding  material  claims  of  which  he  has 
knowledge,  that  the  rule  of  liability  upon  which  the  appel- 
lants rely  does  not  control. 

The  last  item  in  the  account  of  Carr  &  Adams  Company 
was  January  30,  1912,  and  their  claim  for  lien  was  filed  June 
13th  following.  To  bring  themselves  within  the  protection  of 
Code,  Section  3094,  as  to  claims  of  subcontractors  filed  after 
thirty  days,  a  notice  as  provided  by  that  section  was  served 
upon  Mrs.  White.  While  appellants  admit  the  presence  at 
their  home  of  the  officer  whose  return  shows  the  service,  and 
its  manner,  they  deny  that  service  was  had  upon  them.  The 
return  of  the  officer,  which  is  presumptively  correct,  is  sup- 
ported by  his  testimony  as  to  what  was  done;  and  from  the 
record  we  are  satisfied  with  the  concluuon  upon  this  branch 
of  the  case  that  there  was  proper  service  of  the  notice.  The 
claim  for  a  lien  of  the  Wheeler  Company,  filed  June  12th,  was 
in  time  under  Code,  Section  3093,  and  that  of  the  Carr  & 
Adams  Company  filed  June  13th,  and  followed  immediately 
by  the  notice  to  the  parties,  gave  to  each  the  general  rights  of 
subcontractors.  We  must  then  determine  whether,  under  the 
facts  shown  in  this  record,  as  subcontractors,  there  was  a  fund 
due  and  payable  under  the  original  contract  which  is  subject 
to  their  liens. 

V.  It  is  conceded  that  the  appellants  paid,  on  the  order 
of  the  contractor,  to  the  Des  Moines  Clay  Company  $100  on 
July  6th  and  $200  on  July  7th ;  to  Edwin  Cutler,  plumber, 
$275  on  April  13th ;  Clifford  &  Company,  April  29th,  $169.80 ; 
Garver  Hardware  Company,  July  18th,  $75;  and  the  Citizens' 
Electric  Company,  July  27th,  $30 — all  of  such  payments  be- 
ing on  account  of  material  used  in  the  construction  of  the 
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building,  but  for  which  no  liens  had  been  filed.  It  is  admitted 
by  the  appellants  that  the  material  furnished  by  the  Carr  & 
Adams  Company  was  delivered  upon  the  property  before 
Januai*y  30,  1912,  and  that  they  knew  that  to  be  true  before 
the  claim  for  a  lien  was  filed  by  that  company,  and  the  proof 
shows  that  White  knew  in  late  December  or  early  January, 
1912,  that  their  bills  had  not  been  paid.  Appellant  White 
also  testified  that  he  knew  on  April  15th,  when  he  was  paying 
other  material  bills,  that  the  Wheeler  and  the  Carr  &  Adams 
claims  had  not  been  paid.  It  also  appears  from  the  evidence 
that,  after  the  last  payment  was  made  to  the  contractor,  includ- 
ing claims  for  extras,  there  was  payable  about  $1,500  on  the 
contract. 

The  claim  of  the  Wheeler  Company  is  $578.83,  and  inter- 
est, and  that  of  the  Carr  &  Adams  Company  $157.45,  and 
interest,  which  amounts,  added  to  the  payments  made  to  other 
materialmen,  exceeds  the  balance  payable  under  the  contract. 
From  these  facts  we  must  determine  the  effect  which  follows 
the  payment  of  certain  material  claims  to  the  exclusion  of 
others  of  which  the  parties  at  the  time  had  knowledge.  Ap- 
pellants knew  or  were  presumed  to  know  of  the  right  of 
subcontractors  to  file  and  establish  their  liens,  and  which  would 
be  good  as  against  any  material  claims  not  so  established. 
Charged  with  such  knowledge  they  made  payments  from  the 
balance  which  would  be  due  the  contractor  upon  the  comple- 
tion of  the  work,  to  the  exclusion  of  other  creditors  of  whose 
claims  they  knew.  With  such  knowledge  it  became  the  duty 
of  the  appellants  in  justice  to  all  material  claimants  whose 
rights  to  liens  might  yet  be  asserted,  .to  make  no  payments 
until  liens  were  filed,  and  then  to  have  them  discharged  in 
accordance  with  the  provisions  of  the  statute,  which  is  aimeil 
to  protect  the  owner  and  also  the  diligent  claimant.  Othmer 
Bros.  V.  Clifton,  69  Iowa,  656;  Queal  v,  StracUey,  117  Iowa, 
748 ;  Simonson  v.  Bank,  105  Iowa,  264 ;  Oreen  Bay  Lumber  Co. 
V.  Adams,  107  Iowa,  672.    Under  the  rule  of  these  authoritifs, 
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the  payments  paid  to  other  materialmen  are  no  protection  to 
the  appellants;  and  the  fund  from  which  the  payments  were 
made  must  be  treated  as  being  first  subject  to  the  claims  of 
the  plaintiff  and  cross-petitioner,  appellees,  unless  it  shall  be 
found  that„  according  to  the  terms  of  the  contract  and  the 
acts  of  the  parties  under  it,  no  amount  was  'shown  to  be  due 
to  the  contractor. 

VI.  We  have  referred  to  the  condition  in  the  contract 
that  the  final  pajnnent  should  not  become  due  until  the  build- 
ing was  fully  completed;  and  have  also  mentioned  the  claim 

of  appellants  that  there  was  a   failure   in 

4.   Samb:  per- 

con?Aic?  evi-     '^^veral  respects  to  complete  it  according  to 
dence.  ^j^^   plans  and  specifications.     It  should  be 

said  that  the  plans  were  roughly  drawn  by  White,  with  a 
pencil,  as  he  testifies,  according  to  scale.  These  were  not  speci- 
fications, but  merely  the  pencil  sketches.  One  complaint  is 
that  the  building  is  in  its  size  less  than  was  provided  for,  but 
it  appears  that  appellant  White  assisted  in  marking  off  the 
ground  which  was  to  serve  as  its  base,  that  he  was  present 
at  all  times  during  the  progress  of  the  work,  and  made  no 
objections.  It  also  appears  that  the  owners,  after  moving 
into  the  home,  which  was  before  all  of  the  work  had  been 
finished,  expressed  themselves  as  satisfied.  Many  items  of 
alleged  defects  are  mentioned,  but  we  do  not  find  them  to  be 
of  substantial  character,  while,  as  to  others,  we  think  the 
evidence  most  satisfactorily  shows  that  the  claim  of  fault  is 
without  sound  basis.  But  beyond  this,  in  making  payments  to 
the  materialmen  who  did  not  file  their  claims  for  a  lien,  the 
appellants  did  not  rely  upon  the  provision  of  the  contract, 
and  payments  also  had  been  made  direct  to  the  contractor 
without  regard  to  its  terms.  Under  such  conditions,  under 
the  rule  stated  in  Simonsan  v.  Bank,  Green  Bay  Lumber  Com- 
pany V,  Adams,  and  Queal  v.  Siradley,  supra,  the  appellants 
must  be  held  to  have  waived  that  right,  if  it  then  rested  in 
them,  and  by  their  acts  to  have  set  apart  the  fund  so  applied 
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by  them  to  the  payment  of  material  claims ;  and,  as  the  rights 
of  the  appellees  were  first  asserted  in  the  proper  way,  their 
claim  for  priority  must  be  upheld. 

The  decree  of  the  trial  court  establishing  the  claim  of  the 
Wheeler  Company  as  a  first  lien  upon  the  property,  and  that 
of  the  Carr  &  Adams  Company  as  a  second  lien  is  correct,  and 
it  is — Affirmed. 

Ladd,  C.  J.,  and  Deemqk  and  Gatnor,  JJ.,  concur. 


John  BvcKMjLLmL,  Plaintiff  and  Appellee,  v.  Crbston,  Win- 
TERSET  &  Des  Moines  Rt.  Co.,  Defendant  and  Appellant. 
H.  J.  Harbour,  Defendant. 

Condetmiatioit  of   property:    appeal:      notice:      sebvice:      parties: 

1  JURISDICTION.  The  fact  that  notiee  of  appeal  from  the  award  of 
a  sheriff's  jury  in  condemnation  proceedings  is  required  hj  the 
statute  to  be  served  upon  the  sheriff  does  not  make  him  a  party 
to  the  suit,  nor  prevent  him  from  serving  notice  on  the  adverse 
parties ;  and  where  the  notice  of '  appeal,  sufficient  in  substance, 
waa  addressed  to  the  adverse  party  and  also  to  the  sheriff  who 
accepted  service  for  himself,  and  which  was  properly  served  in  due 
time  upon  the  adverse  party,  the  court  acquired  jurisdiction. 

Same:     notice  op  appeal:     service:     return:     amendment:     juris- 

2  diction.  It  is  the  fact  of  service  of  notice  of  appeal  and  not  the  form 
of  proof  of  service  that  confers  jurisdiction ;  and  although  the  return 
of  a  sheriff  may  show  that  without  authority  so  to  do  he  served  the 
same  as  sheriff,  he  may,  after  a  motion  to  dismiss  the  action  on 
that  ground,  amend  his  return  to  show  that  he  served  it  as  an  indi- 
vidual, proving  the  service  by  affidavit,  and  thus  give  the  court 
jurisdiction. 

Same:     notice  op  appeal:     parties:     prejudice.     The  fact  that  a 

3  sheriff,  who  conducts  condemnation  proceedings,  was  included  and 
named  in  the  notice  of  appeal  as  a  defendant  did  not  make  hin\ 
a  party  to  the  suit;  nor  will  such  fact  alone  disqualify  him  from 
serving  the  .notice:    and   the  defendant  cannot  complain   that  he 
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was  thus  included  rather  than  named  in  and  served  with  a  separate 
statutory  notice,  on  the  ground  that  it  was  prejudicial.  . 

Appeal  from  Adair  District  Court, — Hon.  J.  H.  Applegate, 

Judge. 

Tuesday,  March  24,  1914. 

This  ca^e  involves  the  suflSciency  of  the  service  of  notice 
of  appeal  from  the  action  of  the  sheriff's  jury  in  assessing 
damages  to  plaintiff's  property,  in  a  proceeding  instituted 
by  the  defendant  in  which  it  condemned  a  right  of  way  over 
plaintiff's  land  for  railway  purposes.  Defendant's  motion  to 
dismiss  the  appeal  made  in  the  district  court  for  want  of 
sufficient  notice  of  appeal  having  been  overruled,  defendant 
appealed. — Affirmed. 

Brown  &  Johnston,  for  appellant. 

Geo.  D.  Musmaker,  for  appellee. 

Qaynor,  J. — On  the  26th  day  of  October,  1912,  the  plain- 
tiff filed  in  the  district  court  of  Adair  county  his  notice  of 
appeal  from  the  award  of  commissioners,  appointed  by  the 
sheriff  of  said  county,  to  assess  the  damages  for  the  taking 
of  the  right  of  way  by  the  defendant ;  the  plaintiff  being  the 
owner  of  the  premises  through  whose  land  the  right  of  way 
passed,  and  the  one  affected  by  the  assessment.  When  the 
cause  reached  the  district  court,  defendant  objected  to  the 
jurisdiction  of  the  court,  on  the  ground  that  the  notice  of  the 
appeal  was  insufficient  to  give  the  court  jurisdiction  of  the 
defendant,  and  insufficient  to  give  the  court  a  right  to  hear 
and  determine  the  questions  raised  by  the  appeal. 

It  appears,  from  the  record,  that  the  objection  goes  to 
the  return  of  service,  or  the  evidence  of  service.    The  notice 
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was  addressed  to  this  defendant,  and  to  H.  J.  Harbour,  as 

sheriflf.     Harbour    was    the    sheriff    of    the 

1.   Condemnation 

OF  pRpPBBTj :     county,  and  the  one  who  appointed  the  eom- 

appeal :   notice :  "^ '  '^'^ 

tfe7.-*^jiir£(ilc-     missioners  who  made  the  assessment.  Harbour 

**°°'  served  the  notice  of  appeal,  and  his  return  of 

the  service   is  signed,   **n.   J.   Harbour,    Sheriff  of   Adair 

County,"  and  recites  that  service  was  made  on  the  defendant 

on  the  25th  day  of  October,  1912. 

On  the  9th  day  of  November,  1912,  this  defendant  filed 
its  motion  to  dismiss  the  appeal,  on  the  ground  that  the  court 
had  no  jurisdiction;  that  there  was  no  sufficient  service  of 
notice  to  give  jurisdiction.  Thereupon  Harbour  amended 
his  return  to  the  notice.  The  amended  return  showed  that 
he  served  the  notice  as  an  individual,  and  not  as  sheriff,  and 
signed  and  swore  to  it  as  an  individual,  and  not  as  sheriff 
of  the  county.    This  was  done  on  the  14th  day  of  November, 

1912,  his  return  being  as  follows: 

State  of  Iowa,  Adair  County — ss. :  I,  Harry  J.  Harbour, 
Ix^ing  first  duly  sworn,  on  oath  state  that  the  foregoing  no- 
tice of  appeal  came  into  my  hands  for  service  on  the  25th  day 
of  October,  1912,  and  I  served  the  same  on  the  Creston,  Win- 
terset  &  Des  Moines  Railroad  Company  by  offering  to  read 
the  same  to  R.  Brown,  president  thereof,  which  he  waived, 
and  delivering  to  him  a  true  copy  of  the  same  and  that  I 
served  the  same  on  said  company  by  offering  to  read  the  same 
to  R.  Brown,  attorney  for  said  company,  which  he  waived, 
and  delivering  to  him  a  true  copy  of  the  same.«  All  done  this 
25th  day  of  October,  1912,  at  Creston,  Union  county,  Iowa. 
[Signed]  H.  J.  Harbour. 

Subscribed  and  sworn  to  before  me  this  14th  day  of 
Nk)vember,  A.  D.  1912,  by  Harry  J.  Harbour. 

Thereafter,  and  on  the  26th  day  of  November,  1912,  the 
court  made  its  ruling  on  the  motion  to  dismiss,  and  the  same 
was  by  the  court  overruled.     On  the  24th  day  of  January, 

1913,  the  defendant  filed  a  motion  for  a  supplemental  ruling 
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on  the  motion  theretofore  filed;  the  motion  for  the  supple- 
mental ruling  being  as  follows : 

Comes  now  the  defendant  the  Greston,  Winterset  &  Des 
Moines  Railroad  Company  and  renews  its  motion  to  dismiss 
plaintiff's  appeal  heretofore  filed  in  this  cause,  and  states  the 
following  reasons  therefor: 

(1)  That  in  its  motion  heretofore  filed  it  stated,  First, 
that  no  legal  notice  of  appeal  was  served  on  the  defendant 
railroad  company  within  the  time  required  by  the  statutes  of 
loiifa,  and,  second,  that  the  time  within  which  notice  of  appeal 
may  be  served  had  expired,  and,  third,  that  the  court  had  no 
jurisdiction.  All  of  which  appears  from  defendant's  motion 
on  file. 

(2)  That  in  the  first  paragraph  of  the  original  motion 
this  defendant  contended  against,  not  only  the  form  of  the 
notice  and  the  time  of  the  pretended  service,  but  also  that  no 
service  in  law  was  in  truth  or  in  fact  made,  as  shown  by  the 
returns;  the  same  having  been  served  by  the  sheriff  beyond 
the  jurisdiction  of  his  county. 

(3)  That  the  court,  in  rendering  its  opinion  on  said  mo- 
tion, does  not  pass  upon  the  legality  of  the  notice,  in  that 
it  does  not  determine  whether  or  not  the  service  as  shown  by 
the  record,  and  more  particularly  the  returns  thereof,  consti- 
tutes a  legal  and  valid  service  in  law. 

Therefore  this  defendant  renews  its  motion,  and  asks 
that  the  court  render  a  supplemental  opinion  passing  upon  the 
issues  presented  in  paragraph  third  above. 

This  motion  was  also  by  the  court  overruled,  and,  from 
these  rulings,  the  defendant  appeals,  and  assigns  error. 

Section  2009  of  the  Code  provides  in  cases  of  this  kind : 

Either  party  may  appeal  from  such  assessment  to  the 
district  court,  within  thirty  days  after  the  assessment  is  made, 
by  giving  the  adverse  party,  or,  if  such  party  is  a  corporation, 
its  agent  or  attorney,  and  the  sheriff  notice  in  writing  that 
such  appeal  has  been  taken.  The  sheriff  shall,  thereupon,  file 
a  certified  copy  of  so  much  of  the  appraisement  as  applies  to 
the  part  appealed  from,  and  the  court  shall  try  the  same  as 
an  ordinary  proceeding.  The  landowner  shall  be  plaintiff, 
and  the  corporation,  defendant. 
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In  a  controversy  of  this  sort,  there  are  but  two  parties 
interested  in  the  result — ^the  party  who  seeks  to  condemn,  and 
the  party  whose  property  is  taken  by  the  condemnation  pro- 
ceedings. The  party  whose  property  is  taken  has  the  right  of 
appeal  under  the  statute  above  set  out,  and  his  appeal  is  taken 
by  serving  notice  upon  the  adverse  party,  or,  if  such  adverse 
party  is  a  corporation,  upon  its  agent  or  attorney.  Notice 
must  also  be  served  upon  the  sheriff  by  whom  the  commis- 
sioners were  selected.  The  notice  must  be  in  writing.  The 
sheriff,  in  no  sense,  is  a  party  to,  or  interested  in,  the  appeal. 
He  can  be  in  no  way  affected  by  the  appeal.  The  notice  to  be 
served  on  him  is  required,  presumably,  for  the  reason  that  he 
is,  under  the  law,  required  to  file  a  certified  copy  of  so  much 
of  the  appraisement  as  applies  to  the  part  appealed  from. 

In  this  case,  however,  the  notice  was  addressed  to  the 
defendant  in  this  suit,  and  also  to  the  sheriff.  The  notice 
was  served  on  the  defendant.  The  sheriff  accepted  service 
for  himself,  as  sheriff.  The  service  was  made  in  due  time, 
and  is  sufficient  to  give  the  court  jurisdiction,  if  the  proof 
of  service  was  sufficient  under  the  law  to  make  the  fact  of 
service  appear. 

The  notice  as  first  returned  was  signed  by  Harbour,  as 
sheriff,  and  was  not  sworn  to.  It  was  upon  this  record  that 
the  first  motion  to  dismiss  was  made,  and  it  was  urged  in  that 

motion,  not  only  that  he  was  a  party  to  the 

2 .   Same  :  notice  of        . .  j  xi.        -e         •  a     j.  ^  i 

appeal :  serv-     suit,  and  therefore  incompetent  to  make  serv- 

ice  I  return  i 

amendment :       icc,  or  proof  of  scrvicc,  but  also  that,  as  sheriff 

Jurisdiction.  »        *'  »  » 

he  had  no  authority  under  the  law,  to  serve  a 
notice  out  of  his  own  county.  But,  before  the  ruling  was 
made  upon  the  motion,  this  return  was  amended  to  show 
that  he  served  the  notice  in  his  individual  capacity,  and  not 
as  sheriff,  and  this  return  was  sworn  to. 

Section  3516  provides:  ** Notice  may  be  served  by  any 
person  not  a  party  to  the  action." 

Section  3524  provides:  '*If  service  is  made  within  the 
state,  the  truth  of  the  return  is  proven  by  the  signature  of 
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the  sheriff  or  his  deputy,  and  the  court  shall  take  judicial 
notice  thereof.  If  made  ...  by  one  not  such  ofiBcer  with- 
in the  state,  the  return  must  be  proven  by  the  aflSdavit  of  the 
person  making  the  same." 

There  is  no  question  but  that  Harbour,  although  sheriff 
in  fact,  had  a  right  to  serve  the  notice  as  an  individual,  and 
that  such  service  would  be  legal.  The  proof  of  the  service, 
however,  must  be  made  by  his  affidavit.  His  signature  alone 
does  not  prove  the  service.  Any  individual  may  make  service 
of  original  notice  anywhere  within  the  state ;  but  the  fact  of 
service  is  proven  by  his  affidavit,  attached  to  the  service, 
reciting  the  fact  of  service.  It  is  the  fact  of  service  that  gives 
jurisdiction.  The  proof  establishes  the  fact  of  service.  Proof,  ' 
made  in  the  way  the  statute  requires,  is  sufficient  to  give  the 
court  jurisdiction,  for  it  is  sufficient  proof  of  actual  service. 

There  is  no  question  that  Harbour  had  a  right  to  amend 
the  return  so  as  to  state  the  fact  as  to  how  the  service  was 
made.  Indeed,  he  could  have  been  required  to  do  so,  if  a 
question  arose  as  to  the  correctness  of  the  return.  As  stated 
before,  it  is  the  fact  of  service  that  gives  jurisdiction.  The 
evidence  of  the  service  may  be  insufficient;  but,  if  the  notice 
was  actually  served,  as  required  by  law,  and  by  one  author- 
ized, the  return  may  be  corrected,  if  it  can  be  done  so  truth- 
fully, to  show  the  fact  of  service,  and  if,  after  amended,  it 
appears  that  the  person  was  properly  served  with  notice 
sufficient  to  bring  him  within  the  jurisdiction  of  the  court, 
the  notice  is  sufficient  to  give  that  jurisdiction,  and  the  court 
may  thereupon  assume  jurisdiction  of  the  party  and  the  sub- 
ject-matter of  the  suit,  because  then  the  evidence  before  the 
court  makes  it  appear  that  the  defendant,  by  proper  process, 
has  been  brought  within,  and  is  within,  and  under,  the  juris- 
diction of  the  court.  See  Brotm  v.  Petrie,  86  Iowa,  581; 
Hoyt  V.  Brovm,  153  Iowa,  324. 

The  fact  that  Harbour  was  named  in  the  notice,  with  the 
defendant,  does  not  make  him  a  party  to  the  suit,  disqualify- 
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ing  him  from  making  the  service  of  the  notice.    He  nowhere 

appears  as  a  party  to  the  suit  except  in. the 


^rtES*"prejii-    ^^^^^®-    He  is  not,  in  fact,  a  necessary  or  a 


S.   Same:  notice 
of  ai 
parti 

"**^^-  proper  party.    He  is  not  aflPected  by  or  inter- 

ested in  the  controversy,  or  affected  in  the  least  by  a  deter- 
mination of  the  controversy.  The  defendant  was,  in  no  way, 
prejudiced  by  the  insertion  of  his  name  in  the  notice  served 
upon  the  defendant,  nor  by  the  fact  that  he  accepted  service 
of  the  same  notice.  Service  on  him  was  necessary  because  the 
statute  requires  it;  but  the  service  is  not  for  the  purpose  of 
making  him  a  party  to  the  controversy.  The  defendant  is  no 
more  prejudiced  by  this  manner  of  service  than  it  would  have 
been  had  a  separate  notice  been  served  on  Harbour.  As  said 
by  the  trial  court  in  ruling  upon  the  motion:  **It  might 
possibly  be  the  better  practice  to  give  the  notice  to  the  cor- 
poration, and  a  separate  notice  to  the  sheriff;  but  the  fact 
that  both  parties  were  notified  by  the  same  written  instrument 
ought  not  to  be  construed  as  making  the  sheriff  a  defendant 
in  the  suit  appealed."  See  Waltmeyer  v.  Wisconsin,  Iowa  cfe 
Nebraska  By,  Co.,  64  Iowa,  688. 

That  the  sheriff  who  conducts  proceedings  for  the  Con- 
demnation of  a  right  of  way  is  not  a  party  to  the  proceedings, 
see  Chicago,  R.,  I.  F,  &  N,  W.  By,  Co.  v,  Chicago,  M.  &  St,  P. 
Ry,  Co.,  60  Iowa,  35. 

We  see  no  error  in  the  ruling  of  the  court,  and  the  case  is 
— Affirmed. 

Ladd,  C.  J.,  and  Debmer  and  Withrow,  JJ.,  concur. 


John  Trainob,  Appellee,  v.  S.  Robyn,  Appellant. 

Partnership:  accounting:  evidence:  books  of  original  entry. 
Although  the  Hems  of  account  kept  by  plaintifF,  claiming  a  partner- 
ship with  defendant,  were  not  all  in  chronological  order,  but  were 
explained  aa  having  been  entered  when  ascertained  as  of  the  date 
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when  and  ^Yhc^e  niailc,  the  books  were  admissible  under  the  statute 
as  hooks  of  original  entry  in  an  action  for  an  accounting.  Evi- 
dence held  sufficient  to  show  a  partnership. 

Appeal  from  Sioux  District  Court. — Hon.  William  Hutch- 
inson, Judge. 

Tuesday,  March  24,  1914. 

Action  for  partnership  accounting.  Prom  a  decree  and 
judgment  in  favor  of  plaintiff,  the  defendant  appeals. — 
Affirmed. 

Anthony  Te  Paske,  and  Oeo.  T.  Hatley,  for  appellant. 
W.  C.  Leonard,  and  OerrU  Klay,  for  appellee. 

WiTHBOW,  J. — I.  Plaintiff  sued  as  an  alleged  partner 
of  the  defendant  in  the  purchase  and  sale  of  horses,  and 
prayed  for  an  accounting  and  judgment  for  an  amount  claimed 
to  be  due  him.  He  claims  that  the  partnership  was  orally 
entered  into  in  October,  1910,  and  under  the  agreement  be- 
tween the  parties  the  defendant  was  to  furnish  the  money, 
and  also  feed  and  bam  room  in  Hull,  for  the  horses  purchased, 
for  which  he  was  to  receive  thirty-five  cents  per  day  per 
head  for  the  horses  so  kept  and  fed.  The  agreement  as 
claimed  by  him  covered  the  duty  on  his  part  to  drive  over 
certain  counties  in  Northwestern  Iowa  and  other  places,  and 
to  buy  such  horses  as  he  could,  and  that  the  defendant,  when 
possible,  was  to  assist.  He  claims  that  horses  were  purchased 
at  a  cost  of  $8,570,  afterward  sold,  and,  after  deducting  the 
expenses  of  keeping  and  sale,  there  was  a  profit  of  $1,390.25, 
to  the  one-half  of  which,  less  payments  of  $239.15  received  b}*^ 
him,  he  claims  to  be  entitled.  The  answer  of  the  defendant 
denies  that  any  partnership  was  formed,  but  says  that  during 
a  part  of  the  time  covered  by  the  averments  of  the  petition 
the  plaintiff  performed  services  for  him  in  buying  and  selling 


I 

i 
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horses,  and  alleges  that  he  paid  plaintiff  in  full  for  the  services 
so  performed.  By  way  of  counterclaim  the  defendant  alleges 
that  the  plaintiff  performed  some  service  for  him,  and  that 
plaintiff  had  in  his  possession,  received  in  such  matter,  the 
sum  of  $52.50,  for  which  amount  judgment  was  asked.  The 
counterclaim  was  denied.  The  trial  court  found  the  equities 
to  be  with  the  plaintiff,  and  that  he  was  entitled  to  recover 
$438.70,  for  which  amount  judgment  was  entered,  and  the 
defendant  appeals. 

II.  No  witnesses  testified  as  to  the  agreement  df  partner- 
ship excepting  the  parties  to  the  action  the  plaintiff  affirming 
it,  and  the  defendant  denying  it.  The  plaintiff  presented  a 
book  in  which  he  claimed  to  have  kept  the  joint  accounts,  the 
items  in  which  are  said  to  have  been  entered  by  him  at  or 
near  the  time  of  the  several  transactions  then  showed.  The 
appellant  objected  to  the  introduction  of  the  book  for  the 
reason  that  it  was  not  shown  to  be  a  book  of  original  entry, 
and  that  the  entries  were  not  made  at  the  time  they  purported 
to  have  been  made.  The  objection  was  largely  based  upon 
the  fact  that  all  entries  were  not  in  chronological  sequence; 
that  in  many  instances  entries  of  one  date  would  follow  other 
entries  of  a  later  date.  In  the  book  were  kept  the  accounts 
of  purchases,  sales,  and  expenses.  The  original  is  not  before 
US;  but  from  the  pages  as  shown  by  the  transcript  we  find 
that  with  few  exceptions  the  entries  appear  in  the  proper 
order  of  their  dates.  The  entries  as  to  sales  and  expenditures 
and  costs  of  keep  were  not  regularly  given,  but  from  the 
testimony  appear  to  have  been  made  at  or  about  the  time  he 
obtained  knowledge  of  such  transactions  as  were  had  by  the 
appellant  when  the  appellee  was  not  present,  and  were  then 
entered  as  of  the  date  of  the  respective  deals.  As  thus  proven 
the  books  were  admissible  in  evidence  under  Code,  section 
4623,  the  weight  which  should  be  given  to  the  entries  being 
yet  for  the  trial  court  or  for  the  jury  in  cases  tried  at  law. 

III.  The  appellant  did  not  as  a  witness  deny  that  the 
entries  in  the  book  were  correct  as  to  time  or  amount,  but 
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said  that  he  was  not  told  by  the  appellee  that  he  was  keeping 
books,  excepting  at  the  time  a  settlement  was  demanded.  He 
claims  and  so  testified  that  the  only  agreement  between  them 
was  that  upon  the  request  of  Trainor  for  an  opportunity  to 
make  a  dollar,  stating  that  he  knew  where  there  were  horses, 
the  appellant  said  to  him,  ''You  can  go  right  in  the  buggy 
with  me,  and,  if  you  know  where  we  can  buy  some  horses,  we 
will  go  out  there  and  see  if  I  can  buy  them.  If  I  could  buy 
them  so  they  will  make  me  a  dollar,"  I  sajna,  **I  will  make 
it  right  with  you.'*  Tbe  appellant  further  testified  that 
Trainor  wanted  to  form  a  partnership,  and  offered  to  pay 
interest  on  the  money^  but  that  he  refused  to  do  so,  and  that 
the  appellee  agreed  to  help  him  upon  the  promise  that  it  would 
be  made  right  with  him.  No  more  definite  statement  appears 
of  the  contract  as  claimed  by  the  appellant  than  is  given  in 
the  foregoing  quotation  from  his  evidence.  The  testimony  of 
the  appellee  was  that  he  was  requested  by  the  appellant  to 
work  with  him,  and  that  they  would  divide  the  profits,  that 
he  devoted  his  time  to  the  common  venture  from  October  8th 
to  March  4th,  and  that  the  items  in  his  book,  which  he  claims 
he  told  appellant  he  was  keeping,  correctly  showed  the  trans- 
actions. Some  of  them,  it  appears,  were  estimated  expendi- 
tures made  by  the  appellant  in  the  keep  and  sale  of  horses; 
but  we  do  not  find  that  they  are  seriously  disputed,  the  only 
claim  that  is  made  being  that  there  was  no  partnership,  and 
therefore  no  liability.  Different  payments  were  made  by 
Robyn  to  Trainor  from  time  to  time,  the  former  handling  all 
the  money,  excepting  some  sales  made  by  Trainor,  one  of 
which  is  the  basis  of  the  counterclaim.  The  first  payment  was 
one-half  of  the  profits  resulting  from  the  first  purchase  and 
sale,  and  others  were  at  different  times  as  sales  would  be  made. 
During  the  time  covered  by  the  claim  the  appellee  assisted 
another  buyer  in  making  a  few  purchases,  and  the  appellant 
made  a  number  in  which  the  appellee  did  not  participate. 
While  the  appellee  himself  directly  bought  but  eight  of  the 
horses  purchased  on  the  firm  account,  he  claims  to  have  been 
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eouneeted  with  all  others  for  which  charge  is  made,  and  under 
their  agreement  entitled  to  share  in  all  profits  during  the 
period  of  their  relations.  The  case  is  not  free  from  diflSculty. 
The  contradictory  claims  of  the  parties  render  it  necessary 
for  us  to  discover,  if  there  be  such,  corroboration  of  plaintiff's 
testimony  to  afford  to  him  a  recovery.  The  appellant  admits 
that  he  gave  to  appellee  one-half  of  the  profits  of  the  first  deal, 
and  that  as  other  saWs  resulted  in  profits  he  gave  him  money ; 
and  also  that  Trainor  accompanied  him  on  many  of  his  trips 
to  look  after  horses,  and  that  he  paid  his  expenses. 

With  the  exception  of  the  few  days  when  Trainor  assisted 
another  buyer,  it  fairly  appears  that  his  services  were  given 
in  the  purchases  made  by  Robyn,  without  any  proof  as  to 
definite  compensation  other  than  as  testified  to  by  him,  and 
this  is  some  confirmation  of  his  claim.  We  must  give  weight 
to  the  finding  of  the  trial  court,  who  saw  the  parties,  heard 
their  testimony,  and  necessarily  determined  its  weight  as 
affected  by  their  demeanor.  We  find  suflScient  basis  for  up- 
holding the  judgment  reached  by  it,  not  only  as  to  the  finding 
of  a  partnership,  but  also  as  to  the  state  of  the  accounts,  from 
which  we  find  that  the  amount  found  as  due  is  substantially 
correct. 

The  judgment  and  decree  of  the  lower  court  is — Af- 
firmed. 

Ladd,  C.  J.,  and  Deembr  and  Gaynor,  JJ.,  concur. 


Second  National  Bank  op  New  Hampton,  Appellant,  v.  J.  J. 
Lanin  and  Sarah  A.  Lanin,  Appellees. 

Malicious  prosecution:  wrongful  attachment:  instructions. 
1  Where  plaintiff  in  an  attachment  alleged  that  defendant  was  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors,  and 
defendant  pleaded  as  a  counterclaim  that  the  attachment  was  ma- 
licious and  without  reasonable  cause,  an  instruction  that  if  plain- 
tiff submitted  the  facts  conceruing  the  financial  standing  of  defend- 
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ant  to  its  attorney  and  was  advised  that  it  had  sufficient  cause 
for  attachment,  then  exemplary  damages  should  not  be  allowed, 
was  erroneous;  as  the  issuance  of  the  attachment  was  not  depend- 
ant upon  defendant's  financial  condition,  but  upon  whether  he 
was  about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors. 

Same:     damages:     expenses.     Where  defendant  in  attachment  seeks 
2    to  recover  attorney's  fees  expended  in  procuring  a  release  of  the 
attachment  he  should  show  the  necessity  for  an  attorney's  services 
and  the  value  of  the  same. 

■ 

Appeal  from  Chickasaw  District  Court. — Hon.  A.  N.  Hobson, 

Judge. 

Tuesday,  March  24,  1914. 

Action  upon  a  promissory  note.  An  attachment  was 
sued  out  and  levied  upon  certain  money  and  some  securities, 
and  the  Darrow  Trust  &  Savings  Bank  and  one  Condon  were 
garnished.  Defendants  gave  bond,  and  the  attachments  were 
released.  Later  they  filed  an  answer,  and  also  a  counterclaim 
for  the  wrongful  suing  out  of  the  attachment.  On  the  issue 
joined  the  case  was  tried  to  a  jury,  resulting  in  a  verdict  for 
the  plaintiff  in  the  sum  of  $278.57,  thus  in  effect  allowing 
defendants  about  $170  as  dcunages  on  the  counterclaim,  and 
the  court  added  thereto  the  sum  of  $75  to  defendant's  attor- 
neys because  of  the  wrongful  suing  out  of  the  writ.  Plaintiff 
appeals. — EeversecL 

R.  Feyerhend,  for  appellant. 

Smith  dk  O'Cormor,  for  appellees. 

Deemer,  J. — ^The  action  was  upon  a  note  for  the  sum 
of  $400,  signed  by  both  defendants,  and  payable  to  the  plain- 
tiff bank.  The  defendants  admitted  the  execution  of  the  note, 
and  pleaded  tender  of  the  amount  due,  with  interest,  attor- 
ney's fees,  and  costs,  to  the  clerk.  The  ground  for  the 
Vol.  1  W  Iaw— 33 
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attachment  was:  ''That  defendant  J.  J.  Lanin  is  about  to 
convert  his  property  into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  his  creditors. ' '  A  writ  issued  on  this 
petition,  which  was  served  by  garnishing  the  Darrow  Trust 
&  Savings  Bank  and  M.  F.  Conrad.  The  defendants'  tender 
was  made  after  the  attachment  was  levied,  but  in  the  same 
pleading  defendant  J.  J.  Lanin  filed  a  counterclaim  upon  the 
attachment  bond  for  the  wrongful  suing  out  of  the  attach- 
ment, and  by  this  pleading  undertook  to  show  that  the  attach- 
ment was  sued  out  without  reasonable  cause  for  believing  the 
allegation  for  the  attachment  to  be  true ;  and  that  it  was  sued 
out  maliciously.  The  plaintiff  pleaded  the  tender  as  a  settle- 
ment of  the  matter,  and  also  denied  the  allegations  of  the 
counterclaim.  Upon  these  issues  the  case  was  tried,  with  the 
result  before  indicated,  and  the  jury  found  specially  that  the 
attachment  was  both  wrongfully  and  maliciously  sued  out. 

The  actual  damages  pleaded  were  $25  for  attorney's  fees 
in  securing  the  release  of  the  attachment,  and  $25  for  time 
and  trouble  in  securing  the  release  of  the  garnishees,  so  that 
the  actual  damages  allowed  could  not  have  exceeded  $50 ;  the 
remainder  of  the  award  to  defendants,  to  wit,  $120,  being  by 
way  of  punishment  for  the  wrongful  act. 

The  question  of  the  rightfulness  of  the  attachment  was 
strenuously  contested,  and  plaintiff  claimed  that  in  suing  out 
the  writ  it  acted  upon  the  advice  of  an. attorney  before  whom 
it  placed  the  entire  facts  relating  to  cause  for  the  attachment, 
and  was  advised  by  him  that  it  had  good  cause  for  suing  out 
the  writ. 

It  is  conceded  that,  if  proved  and  believed  by  the  jury, 
this  would  relieve  the  plaintiff  from  exemplary  damages.  With 
reference  thereto,  the  trial  court  charged  the  jury  as  follows: 

*  *  If  you  believe  from  the  evidence  that,  before 
pRMBcuxfoN :  suing  out  the  attachment,  the  officers  of  plain- 
tachment :  In-     tiff    Submitted    the    f acts    and    information 

Btractions. 

possessed  by  them  as  to  the  financial  standing 
of  J.  J.  Lanin  to  their  attorney,  and  that  they  were  thereupon 


Mar.  1914]        Second  Nt'l  Bank  v.  Lanin.  515 

advised  by  their  counsel  that  they  had  sufScient  cause  for 
commencing  an  attachment  suit  against  Lanin,  then  in  this 
event  you  cannot  allow  defendant  exemplary  damages,  but 
the  burden  of  proof  rests  upon  plaintiff  to  establish  this 
defense  by  a  preponderance  of  the  evidence  before  you." 

Remembering  the  issue  tendered  by  the  counterclaim,  it 
will  be  observed  that  the  court  did  not  submit  the  question 
as  to  whether  or  not,  after  submitting  the  entire  matter  to 
its  counsel,  it  was  advised  by  him  that  it  had  good  ground 
for  commencing  an  attachment  by  reason  of  the  fact  that 
Lanin  was  about  to  convert  his  property  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors.  This 
he  might  have  intended,  no  matter  what  his  financial  standing, 
and  under  the  instruction  the  plaintiff  could  not  be  relieved 
from  exemplary  damages,  although  it  may  have  placed  all  the 
facts  relating  to  Lanin 's  purpose  to  convert  his  property  into 
money  for  the  purpose  of  placing  it  beyond  his  creditors, 
and  was  advised  by  the  .attorney  that  it  had  good  cause 
{or  suing  out  the  attachment  on  this  ground.  That  Lanin 's 
financial  condition  may  have  been  good  would  not  of  itself  be 
conclusive  upon  this  subject,  and  that  he  had  no  financial 
standing  would  not  alone  indicate  that  he  was  about  to  convert 
his  property  into  money  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors.  In  other  words,  a  false  issue  was 
raised  by  this  instruction,  and,  although  plaintiff  may  have 
proved  that  after  giving  all  the  facts  of  which  it  was  possessed, 
regarding  defendant's  purposes  and  intent  with  reference  to* 
the  conversion  of  his  property  into  money,  and  was  advised 
by  counsel  that  it  had  good  ground  to  commence  an  attach- 
ment suit  on  that  ground  alone,  still,  if  it  did  not  give  him  all 
the  facts  regarding  Lanin 's  financial  standing,  the  jury  would 
not  be  justified,  under  this  instruction,  in  relying  upon  the 
attorney's  advice.  It  will  be  noticed,  too,  that  it  was  the 
financial  standing  of  Lanin,  and  not  his.  financial  condition, 
which  the  instruction  referred  to.  In  other  words,  advice  of 
counsel  with  reference  to  suing  out  an  attachment  on  the 


516  Second  Nt'l  Bank  v.  Lanin.  [164  Iowa 

grounds  stated  was  made  unavailing,  no  matter  what  the  facts 
stated  to  counsel,  unless  these  facts  had  reference  to  the 
financial  standing  (perhaps  reputation)  of  Lanin  at  the  time 
of  the  commencement  of  the  suit. 

If,  then,  the  jury  found  that  the  plaintiff  did  not  state 
all  the  facts  relating  to  Lanin 's  financial  reputation  or  stand- 
ing, or  if  it,  on  the  other  hand,  found  that  instead  of  that 
plaintiff  did  state  all  the  facts  with  reference  to  the  disposi- 
tion Lanin  was  about  to  make  of  his  property,  to  counsel,  and 
was  advised  by  him  that  grounds  for  attachment  existed, 
nevertheless  it  could  place  no  reliance  on  this  advice.  In  this 
respect  there  was  error.  McKem  v.  Ciiy  of  AUna,  69  Iowa, 
447. 

II.  The  proof  of  time  spent  by  defendant  in  securing 
the  release  of  the  attachment  was  very  uncertain  and  specula- 
tive, and  that  matter  should  not  have  been  submitted  to  the 
jury. 

III.  In  view  of  a  retrial,  we  may  say  that  it  would  be 
better  practice  to  show  the  necessity  for  the  employment  of 
an  attorney  to  secure  a  release  of  the  attachment,  and  also  the 
2.  Same:  dam-       value  of  his  services.    We  should  not  reverse 

ages .  expenaea.   ^^^  failure  to  do  this  on  the  former  trial,  but 

suggest  it  now  in  view  of  the  errors  relied  upon  and  the  neces- 
sity for  a  new  trial.  Waltham  Piano  Co,  v.  Freeman,  159 
Iowa,  567. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
— Reversed  and  Remanded. 

Ladd,  C.  J.,  and  GkYNOB  and  WrrHBOW,  JJ.,  concurring. 
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Will  D.  McEwen,  Adm'r,  Appellant,  v.  H.  H.  Fletcher, 
QoBooN  Fletcher,  Lilllin  Fletcher,  Wallace  Bissell 
and  Ina  Brooks  Bissell,  Appellees. 

Admini8tratoi»c     reports:      objections:      waiver    op    jury    trial. 

1  Where  an  administrator  includes  in  his  report  his  own  personal 
liabilitj  to  the  estate,  and  submits  to  a  trial  of  the  issues  ten- 
dered by  the  objections  to  the  report  without  any  demand  for  a 
jury  or  objection  to  a  trial  to  the  court,  he  will  be  deemed  to  have 
waived  a  jury  trial. 

Same:    debt    dub    from    administrator:    jurisdiction.       When    an 

2  administrator  includes  his  own  personal  indebtedness  to  the  estate 
in  his  report  as  a  part  of  the  assets  of  the  estate,  and  asks  that 
the  amount  he  reports  be  fixed  as  his  liability,  the  court  has  juris- 
diction to  determine  the  extent  of  his  liability  and  charge  it  against 
him. 

Same:     assets  of  estate.     Debts  due  from  an  administrator  to  the 

3  estate  are  assets  of  the  estate  from  the  time  they  become  due,  espe- 
cially where  he  has  mixed  the  funds  of  the  estate  with  his  own, 
or  reports  them  as  assets  in  his  hands. 

Same:     trial  to  court:     effect  of  findings.    Where  issue  is  formed 

4  upon  the  report  of  an  administrator  and  the  objections  thereto, 
and  is  tried  to  the  court  without  objection,  the  findings  of  the  court 
have  the  force  and  effect  of  a  verdict  of  a  jury. 

Same:    indebtedness  of  administrator:     liability  of  sxteetibs.    So 

5  far  as  the  liability  of  sureties  on  an  administrator's  bond  is  con- 
cerned, the  indebtedness  of  the  administrator  to  the  estate  should 
not  be  regarded  as  an  asset  as  of  the  time  of  its  maturity,  if  at 
that  time  and  at  all  subsequent  times  he  was  in  fact  insolvent, 
and  did  not  or  could  not  pay  the  same. 

Same:     indebtedness  of  administrator:     assets.    The  administrator 

6  inventoried  a  demand  debt  due  from  himself  to  the  estate  as  a  de- 
posit in  his  own  bank.  He  made  no  report  for  more  than  a  year 
and  then  only  upon  order  of  court,  in  which  he  showed  money  in 
his  bank  and  a  personal  indebtedness,  but  no  report  was  ever  ap- 
proved.    It  also  appeared  that  his  bank  was  a  going  concern  for 
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more  than  a  year  after  his  appointment,  that  he  kept  no  separate 
aceonnt  with  the  estate,  and  there  was  no  evidence  of  his  insol- 
vency until  after  expiration  of  the  year  for  settlement  of  the  estate. 
Held,  his  debt  was  properly  charged  against  him  by  the  court  as 
an  asset  of  the  estate,  because  of  his  greater  obligation  to  pay 
that  debt,  as  he  was  bound  to  do  so  as  long  as  he  was  solvent. 

Appeal  from  Pocahontas  District  Court. — Hon.  A.  D.  Bahje, 

Judge. 

Tuesday,  IMabch  24,  1914. 

This  is  a  controversy  over  the  final  report  of  Will  D. 
McEwen,  as  administrator  of  the  estate  of  Hiram  W.  Bissell, 
deceased.  From  a  finding  sustaining  the  objections  to  the 
report  and  charging  the  administrator  with  the  sum  of 
$4,731.65,  which  he  was  ordered  to  turn  over  to  the  Clerk  of 
the  District  Court  forthwith,  the  administrator  appeals. — 
Affirmed. 

J.  M,  Berry,  for  appellant. 

Allen  &  Atkinson,  for  appellees. 

Deemer,  J. — Hiram  W.  Bissell  died  intestate  some  time  in 
July  of  the  year  1908,  and  on  August  29th  of  the  same  year 
W.  D.  McEwen,  the  appellant,  was  appointed  his  administra- 
tor, giving  bond  as  required  by  law.  On  October  26,  1908, 
he  filed  an  inventory  in  which  he  scheduled  as  an  asset  the  sum 
of  $2,176.30,  as  being  on  deposit  in  what  was  called  the  City 
Exchange  Bank  of  Pocahontas,  of  which  he  (McEwen)  was 
the  sole  owner  and  proprietor,  and  over  which  he  had  personal 
supervision.  One  Doyle  was  cashier  of  this  bank,  and  also 
kept  the  books.  No  report  was  made  by  the  administrator 
until  May  26, 1910,  when  one  was  filed  showing  cash  on  deposit 
in  the  bank  in  the  sum  of  $497.^6,  and  admitting  a  personal 
indebtedness    of    $1,900,    and    expenditures    amounting    to 
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$221.15.  The  administrator  also  inventoried  two  hundred  and 
fifty  shares  of  stoek  in  the  Pocahontas  Railroad  &  Improve- 
ment Company,  one  share  in  the  Poeahontaa  Heat  &  Light 
Company,  and  one  shotgun,  and  in  his  first  report,  filed 
pursuant  to  an  order  of  court,  he  said  of  this  property :  **That 
he  has  on  hand  property  of  the  said  estate  as  follows:  One 
certificate  for  250  shares  of  stock  in  the  Pocahontas  Railroad 
&  Improvement  Company,  the  face  value  of  which  is  $6,250,00, 
and  one  shotgun,  the  value  of  which  he  is  at  this  time  unable 
to  state.  That  the  above  is  a  full  and  true  account  of  all 
moneys  and  credits  of  the  estate  of  said  H.  W.  Bissell  or  the 
property  in  the  hands  of  this  administrator  and  a  true  ac- 
counting of  expenditures  made  by  him.'' 

He  also  scheduled  a  claim  of  his  own  against  the  estate 
amounting  to  $65,  and  another  claim  of  one  Thompson,  filed 
against  the  estate  of  Susan  Bissell,  deceased,  upon  a  note 
signed  by  her  and  by  H.  W.  Bissell.  The  only  action  which 
the  record  shows  was  taken  on  this  report  was  an  examination 
of  the  administrator  in  open  court  in  January  of  the  year  1911, 
and  that  seems  to  have  been  followed  by  an  order  on  the 
administrator  to  make  a  further  and  final  report,  which  he 
did  on  January  2,  1911,  and  this  is  the  report  to  which  objec- 
tions were  filed  by  four  of  the  adult  heirs  of  the  deceased. 
One  Atkins<Hi  was  appointed  guardian  ad  litem  for  two  minor 
heirs,  and  he  also  appeared  and  contested  the  report  and 
objected  to  the  discharge  of  the  administrator.  The  last 
report  of  the  administrator  showed  the  following: 

That  at  the  time  of  his  appointment  as  such  administra- 
tor, to  wit,  on  August  29,  1908,  there  was  on  deposit  in  the 
said  City  Exchange  Bank,  a  bank  then  privately  owned  by 
this  administrator,  the  sum  of  $497,26 ;  said  money  being  there 
to  the  credit  of  said  deceased.  That  at  the  time  of  his  ap- 
pointment and  prior  thereto  this  administrator  was  privately 
owing  to  said  Bissell  the  sum  of  $1,8^3.19 ;  said  debt  being  due 
as  the  balance  of  the  consideration  paid  for  certain  real 
estate  deeded  by  the  said  Bissell  to  Will  D.  McEwen  shortly 
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prior  to  the  death  of  the  said  Biasell.  That  this  administra- 
tor by  virtue  of  his  office  as  such  has  in  his  possession  belong- 
ing to  said  estate  personal  property  as  follows :  A  certificate 
for  250  shares  of  capital  stock  in  the  Pocahontas  Railroad  & 
Improvement  Company,  one  share  of  stock  in  the  Pocahontas 
Heat  &  Light  Company,  and  one  shotgun,  all  of  doubtful 
value.  That  this  administrator  has  tried  to  dispose  of  said 
personal  property,  but  has  been  as  yet  unable  to  do  so  or  find 
a  buyer  therefor.  That  he  has  been  unable  to  get  any  offers 
from  purchasers  for  the  said  stock  in  the  Heat  &  Light  Com- 
pany and  for  the  said  gun.  That  he  has  received  some  offers 
for  the  said  250  shares  of  stock  in  the  Pocahontas  Railroad  & 
Improvement  Company,  but  said  offers  have  been  for  much 
less  than  the  appraised  value  thereof  as  the  same  was  fixed 
by  the  collateral  inheritance  tax  appraisers.  That  no  other 
appraisers  have  been  appointed  as  yet  to  appraise  the  said 
personal  property.  This  administrator  "believes  that  an  ap- 
praisement of  said  property  should  be  made  unless  the  court 
should  order  that  said  property  be  sold  without  appraisement. 
This  administrator  further  reports :  That  since  qualifying  as 
such  and,  to  wit,  on  January  3,  1910,  he  made  and  executed 
to  L.  C.  Thornton  and  0.  P.  Malcom  a  general  deed  of  assign- 
ment for  the  benefit  of  the  creditors;  said  assignment  having 
been  made  for  the  benefit  of  the  creditors  of  both  the  said 
City  Exchange  Bank  and  of  Will  D.  McEwen.  That  since 
making  said  assignment  this  administrator  has  filed  with  said 
assignees  a  claim  in  favor  of  the  estate  of  Hiram  W.  Bissell 
for  the  money  due  and  owing  by  the  City  Exchange  and  him- 
self individually  to  said  Hiram  W.  Bissell  and  his  estate. 
That  said  claim  is  still  unpaid,  but  the  same  has  been  allowed 
by  said  assignees.  That  same  constitutes  one  of  the  assets 
of  said  decedent  estate.  That  so  long  as  said  claim  is  unpaid 
or  is  not  settled  this  estate  cannot  be  closed  and  a  final  report 
made.  That  this  administrator,  since  being  appointed  as  such, 
has  changed  his  residence  to  Des  Moines,  Iowa,  and  that  to 
attend  upon  the  administration  of  this  estate  at  so  great  a 
distance  requires  extra  time,  labor,  and  expense,  and  as  said 
estate  cannot  now  be  closed,  but  must  wait  the  adjustment 
of  the  assignment  estate,  he  believes  it  to  be  the  best  interests 
of  said  estate  that  he  be  relieved  from  further  administration 
duties  thereof.  That  he  believes  som9  resident  person  more 
convenient  and  acceptable  should  be  appointed  to  close  the 
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administration  of  said  estate.  This  administrator  therefore 
tenders  this  report  as  a  complete  and  accurate  statement  of 
the  conditions  of  said  estate  as  the  same,  to  the  hest  of  his 
knowledge,  can  be  given,  and  in  support  thereof  tenders  and 
offers  an  accounting  by  examination  under  oath  if  the  same 
is  desired.  He  asks :  That  this  court  may  fix  the  manner  and 
kind  of  service  to  be  given  of  the  hearing  on  this  report,  and 
that  the  same  may  be  accepted  as  his  final  report  in  case  this 
court  shall  consider  his  application  for  discharge.  That  upon 
a  complete  hearing  the  same  be  accepted  and  approved,  and 
that  he  be  discharged  and  released  upon  the  appointment  and 
qualification  of  his  successor.  That  the  court  make  a  rea- 
sonable allowance  to  him  for  his  services  and  for  his  attor- 
ney in  said  estate.  That  in  case  he  is  not  relieved  from  fur- 
ther duties  with  reference  to  said  estate  that  this  report  be 
accepted  as  an  intermediate  report,  and  that  the  court  enter 
an  order  authorizing  a  sale  of  the  personal  property  belong- 
ing to  said  estate,  now  in  the  administrator's  hands  at  either 
public  or  private  sale  without  appraisement. 

Among  other  objections  filed  to  the  report  were  the  fol- 
lowing : 

That  said  report  fails  to  show  the  true  and  correct  amount 
of  money  in  the  hands  of  such  administrator  belonging  to  this 
estate.  That  said  administrator  has  failed,  neglected,  and 
refused  to  preserve  and  administer  the  estate  of  the  said  de- 
ceased, Hiram  W.  Bissell,  and  has  squandered,  dissipated, 
and  wasted  the  same,  and  the  said  administrator  is  not  en- 
titled to  any  compensation  for  what  he  has  done  as  adminis- 
trator of  the  said  estate  and  is  not  entitled  to  payment  for 
counsel  fees  or  the  services  of  an  attorney.  And  they  allege 
upon  information  and  belief  that  the  said  Will  D.  McEwen 
has  in  his  hands  as  the  funds  of  said  estate  about  the  sum  of 
$4,731.90,  also  one  certificate  for  250  shares  of  stock  of  the 
Pocahontas  Railroad  &  Improvement  Company,  one  certifi- 
cate for  one  share  of  the  capital  stock  of  the  Pocahontas  Heat, 
Light  &  Power  Company,  one  shotgun,  and  certain  books, 
papers,  silver  ware,  plate  ware,  jewelry,  and  surveyor's  in- 
struments. 

Upon  the  issues  thus  joined,  the  trial  court  heard  the 
testimony  offered  pro  and  con,  at  the  regular  March,  1912, 
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term  of  the  district  court,  neither  party  objecting  to  a  trial 
to  the  court  or  demanding  a  jury,  and  as  a  results  of  that 
hearing  the  trial  court  made  the  following  findings  and  order : 

The  report  of  the  said  administrator  is  not  a  full,  true, 
correct,  and  complete  report.  Said  administrator  has  failed, 
neglected,  and  refused  to  fully  and  correctly  report  and  ac- 
count for  the  property  and  funds  of  said  estate,  and  has 
failed,  neglected,  and  refused  to  administer  said  estate  in 
accordance  with  the  law  and  the  orders  of  this  court.  The 
court  further  finds  that  at  the  date  of  the  death  of  said  Hiram 
W.  Bissell  said  Will  D.  McEwen,  who  was  thereafter  ap- 
pointed administrator  of  said  estate,  was  the  sole  owner  and 
proprietor  of  the  City  Exchange  Bank.  The  said  City  Ex- 
change Bank  was  not  a  corporation,  partnership,  or  joint- 
stock  company,  but  that  the  City  Exchange  Bank  was  simply 
a  name  assumed  by  the  said  McEwen  under  which  he  on- 
gaged  in  business  as  a  private  banker.  Upon  the  hearing 
upon  said  report  and  the  objections  thereto,  it  was  made  to 
appear  that  the  said  Will  D.  McEwen  was  at  the  time  of  the 
death  of  the  said  Hiram  W.  Bissell  owing  and  indebted  to  the 
said  Bissell  in  the  sum  of  $4,953.05  for  and  on  account  of  de- 
posits with  the  said  City  Exchange  Bank,  which  amount  was 
then  due  and  owing  by  the  said  Will  D.  McEwen  and  the 
same  was  then  due.  It  further  appeared  that,  subsequent  to 
the  death  of  said  Hiram  W.  Bissell,  said  McEwen,  prior  to 
his  appointment  as  administrator  aforesaid,  paid  the  follow- 
ing items.  Undertaker's  bill  for  casket  and  preparing  the 
body  of  Hiram  W.  Bissell  for  shipment,  the  sum  of  $140. 
Express  upon  the  body  of  said  decedent  to  Pocahontas,  Iowa, 
for  burial  the  sum  of  $74.15.  For  preparing  grave  for  the 
decedent,  $7.25.  That  after  deducting  the  items  mentioned 
in  the  last  preceding  paragraph,  the  said  McEwen  was  owing 
the  said  estate  on  account  of  the  deposits  aforesaid  the  sum 
of  $4,731.65.  At  the  time  of  making  and  filing  his  said  re- 
port aforesaid,  the  said  Will  D.  McEwen  had  in  his  hands 
as  the  property  of  the  said  estate  the  sum  of  $4,731.65,  to- 
gether with  one  certificate  for  200  shares  of  the  capital  stock 
of  the  Pocahontas  Railroad  &  Improvement  Company  and 
a  certificate  for  one  share  of  the  capital  stock  of  the  Poca- 
hontas Heat,  Light  &  Power  Company  and  one  shotgun.  Said 
administrator,  with  full  knowledge  of  the  possession  of  said 
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funds  as  aforesaid,  has  commingled  the  same  with  his  own, 
used  the  same  in  his  private  business,  has  failed  to  make  due 
report  thereof  as  such  administrator,  and  by  reason  thereof 
should  be  charged  with  the  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  the  1st  day  of  March,  1909. 
Therefore  it  is  hereby  ordered  by  the  court  that  the  said  re- 
port of  the  said  Will  D.  McEwen  be  and  the  same  is  hereby 
disapproved,  and  the  said  administrator  is  hereby  charged 
with  and  held  to  account  to  said  estate  for  the  said  balance 
so  remaining  in  his  hand,  to  wit,  the  sum  of  $4,731.65,  to- 
gether with  interest  thereon  at  the  rate  of  6  per  cent,  per 
annum  from  March  1,  1909,  and  for  said  certificates  and  the 
said  shotgun  above  mentioned,  and  the  said  Will  D.  !McEwcn 
is  ordered  to  pay  said  fund  forthwith  into  the  hands  of  the 
clerk  of  this  court  for  the  benefit  of  said  estate  and  to  sur- 
render to  the  clerk  the  other  property  above  mentioned,  and 
the  said  administrator  having  tendered  his  report  ^and  ac- 
counting to  the  court  in  probate  and  having  invoked  the 
jurisdiction  of  said  court  to  pass  upon  his  said  report  and  ac- 
counting, with  the  result  above  mentioned,  and  the  said  Will 
D.  McEwen,  as  administrator,  having  removed  permanently 
from  said  Pocahontas  couhty,  and  having  petitioned  the  court 
to  relieve  him  from  further  duties  as  such  administrator, 
it  is  further  ordered  that,  F.  W.  Jjinderman  being  a  proper 
person  to  act  as  administrator  of  said  estate,  he  is  hereby 
named  as  such  administrator,  and  upon  the  payment  by  said 
Will  D.  McEwen,  administrator,  of  the  said  funds  into  court 
as  aforesaid,  he,  the  said  Will  D.  McEwen,  as  administrator, 
shall  stand  discharged  and  his  bondsmen  exonerated,  and 
upon  the  same  being  done  the  said  Linderman  may  qualify 
as  such  administrator  of  said  estate  with  full  power  and  au- 
thority to  receive  from  the  clerk  of  said  court  the  funds 
and  property  belonging  to  said  estate  and  shall  proceed  to  the 
final  administration  thereof,  and  the  bond  of  such  admin- 
istrator is  hereby  fixed  at  $10,000 ;  and  it  is  further  ordered 
that  the  costs  of  this  hearing  shall  await  the  final  disposition 
of  said  estate. 

The  appeal  is  from  these  findings  and  orders  of  the  court. 
The  propositions  relied  upon  are: 

First.  That  the  trial  court  had  no  right,  on  these  ob- 
jections, to  determine  the  liability  of  the  administrator  upon 
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any  personal  indebtedness  to  the  estate,  for  the  reasons:  (a) 
That  he  was  entitled  to  a  jury  trial  thereon;  (b)  that  the 
admiiystrator  was  only  required  to  report  money  or  prop- 
erty coming  into  his  hands  as  such;  and  (c)  that  the  indi- 
vidual liability  of  an  administrator  to  the  estate  cannot  be 
determined  upon  objections  to  his  final  report  and  account- 
ing as  administrator. 

Second.  That  the  trial  court  was  in  error  in  charging 
him  with  the  sum  it  did. 

I.  The  administrator,  having  made  his  report,  which 
included  as  a  part  thereof  his  own  personal  liability,  and 
having  gone  to  trial  to  the  court  on  the  issues  tendered  by 

the  objections,  without  any  objection  or  de- 

1.    ADMINISTBA-  j«  .  xi-j  J-4.1- 

T0B8 :  reports :    mand  for  a  jury,  must  be  deemed  to  have 

oMectlous  * 

waiver  of  'jury    waived   a  jury  trial.     Code,   Section  3733 : 

trial.  -      ^  7  1 

Davidson  v.  Wright,  46  Iowa,  383;  Henny 
Buggy  Co,  v.  Fait,  73  Iowa,  485 ;  Hawkins  v.  Rice,  40  Iowa, 
435 ;  WUhins  v.  Treynor,  14  Iowa,  391 ;  8aum  v.  Jones  Covmty, 
1  Q.  Greene,  165 ;  McOuire  v.  Kemp,  3  G.  Greene,  219 ;  Wesi 
V.  Fry,  134  Iowa,  675. 

II.  Whatever  might  be  the  rule  were  an  administrator 
simply  to  list  his  indebtedness  to  the  estate,  which  he  is 
to  administer,  and  never  reports  the  same  as  assets  in  his 
„    „         ^  ^   ^     hands,  we  are  clear  that  where,  as  in  this  case, 

2.  Same:  debt  due  '  '  ' 

trator  -^^jurfs-*"    ^^  includes  his  indebtedness  in  his  reports  as 
diction.  ^  pj^y^  Qf  ^}jg  assets  of  the  estate,  and  asks 

that  the  amount  he  claims  be  fixed  as  his  liability,  he  can- 
not after  objections  are  made  thereto,  and  a  finding  made, 
that  these  assets  are  larger  than  he  claims,  be  heard  to  say 
that  the  trial  court  had  no  power  to  adjudicate  the  matters 
or  to  do  more  than  find  the  amount  of  the  claim,  leaving  the 
matter  of  its  collection  to  the  will  of  the  administrator.  When 
he  introduces  the  matter  into  his  report  as  an  asset  and  so 
treats  it,  he  invites  the  jurisdiction  of  the  court,  and  a  find- 
ing as  to  the  amount  with  which  he  should  be  charged  on 
account  of  that  indebtedness.     Such  appears  to  be  the  uni- 
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versal  holding  of  the  courts.  Savery  v.  Sypher,  39  Iowa, 
675;  Duffield  v.  Walden,  102  Iowa,  676;  Hodge  v.  Hodge, 
.90  Me.  505  (38  Atl.  535,  40  L.  B.  A.  33,  60  Am.  St.  Bep. 
285),  and  valuable  note  collecting  cases.  Compare  Raster  v. 
Pierson,  27  Iowa,  90. 

There  is  no  provision  of  law  for  the  appointment  of  a  spe- 
cial or  temporary  administrator  to  collect  a  claim  due  from 
the  regular  administrator  to  the  estate;  neither  the  heirs, 
creditors,  distributees,  or  legatees  may  maintain  an  action  to 
recover  such  indebtedness  from  the  regular  administrator; 
and,  of  course,  the  administrator  cannot  sue  himself.  Winship 
V.  Bass,  12  Mass.  199;  Bigelow  v.  Bigelow,  4  Ohio,  147  (19 
Am.  Dec.  591) ;  Savery  v.  Sypher,  supra. 

For  every  purpose  save  one,  to  which  we  shall  presently 
advert,  debts  due  by  an  administrator  to  the  estate  he  is  ad- 
ministering are  treated  as  assets  of  the  estate  from  the  time 

3.  samb:  assets      ^'  ^^^^^  maturity,  especially  where  he  has 
of  estate.  mixed  the  funds  of  the  estate  with  his  pri- 

vate property,  or  reports  them  as  assets  in  his  hands.  Savery 
V.  Sypher,  supra;  Shields  v.  O'Dell,  27  Ohio  St.  398;  Baucus 
V.  Stover,  89  N.  Y.  1. 

We  have  no  doubt  of  the  power  of  the  court,  on  any 
theory  which  may  be  adopted,  to  ascertain  the  amount  of  the 
indebtedness  due  from  the  administrator  himself  to  the  es- 
tate he  represents,  when  he  himself  brings  that  into  the  case 
and  asks  the  court  to  find  the  amount  and  order  his  discharge. 

III.  The  matter  was  in  probate  and  tried  to  the  court 
without  objection,  upon  the  issues  joined,  and  the  testimony 
adduced  and  the  court's  finding  on  disputed  questions  of 

fact  has  the  same  force  and  effect  as  the  ver- 
couit:  effect  of  dict  of  a  jury.    Even  considering  the  testi- 
mony of  McEwen  himself  as  competent,  which 
we  do  only  for  the  purposes  of  this  discussion,  we  are  satis- 
fied with  the  finding  of  the  trial  court  as  to  the  amount  of 
McEwen 's  indebtedness. 

IV.  '  The  real  nub  of  this  controversy  arises  out  of  that 


526  McEwEN  V.  Fletcher.  [164  Iowa 

part  of  the  report,  wherein  the  administrator  pleads  his  in- 
solvency or  rather  his  assignment  for  the  benefit  of  creditors, 

on  January  3,  1910,  something  like  sixteen 

*'  e4aeMo?ad^*'    months  after  his  appointment  as  administra- 

uabifity  *of  *       tor,  and  his  filing  a  claim  with  his  assignee 

for  the  amount  of  his  individual  indebted- 
ness. These  facts  make  a  rather  interesting  case  in  which, 
of  course,  the  administrator's  bondsmen  are  primarily  inter- 
ested, although  not  parties  save  by  representation.  The  mat- 
ter is  fully  argued  regarding  the  liability  of  the  administra- 
tor, and  whether  or  not  he  should  be  charged  as  such  be- 
cause of  the  amount  of  his  indebtedness  to  Bissell  before  his 
death.  Whatever  the  amount,  it  was  due  on  den^and,  on 
Bissell's  death,  and  represented  an  amount  of  money  owing 
to  Bissell  as  a  balance  of  the  purchase  price  of  certain  realty, 
purchased  from  Bissell  shortly  before  his  death. 

For  general  purposes  this  must  be  treated  as  part  of 
the  assets  of  the  estate,  and  it  will  be  so  treated,  unless  it  ap- 
pears that  at  the  time  of  his  appointment  McEwen  was  in- 
solvent and  had  no  assets  or  property  which  could  be  used 
for  this  purpose.  Many  courts  hold  that  the  amount  of  the 
indebtedness  of  the  administrator  will  be  treated  as  assets  in 
his  hands  belonging  to  the  estate,  from  the  time  of  its  ma- 
turity, be  he  solvent  or  insolvent;  thus  making  the  sureties 
on  his  bond  guarantors  of  his  personal  indebtedness,  and 
becoming  immediately  liable  for  the  amount  of  the  indebted- 
ness because  of  the  administrator's  insolvency.  See,  as  sus- 
taining this  view,  the  cases  already  citecf  from  other  states, 
and  Arnold  v.  Arnold,  124  Ala.  550  (27  South,  465,  82  Am. 
St.  Rep.  199) ;  Basseit  v.  Fidelity  Co.,  184  Mass.  210  (68 
N.  E.  205,  100  Am.  St.  Rep.  552) ;  TarbeU  v,  Jeweti,  129 
Mass.  457;  Cr(nu  v.  Conant,  90  Mich.  247  (51  N.  W.  450,  30 
Am.  St.  Rep-  427) ;  McOanghey  v.  Jacoby,  54  Ohio  St.  487 
(44  N.  E.  231) ;  Beall  v.  HiUiary,  1  Md.  186  (54  Am.  Dec. 
649) ;  Davenport  v.  Richards,  16  Conn.  310;  Jacobs  v.  Mor- 
row, 21  Neb.  233  (31  N.  W.  739) ;  and  cases  cited  in  note  to 


Mar.  1914]  McEwen  v.  Fletcher.  527 

United  Brethren  Church  v.  Akin  et  oi.,  2  Ann.  Cas.  353 
et  seq.  (s.  c,  45  Or.  247,  77  Pac.  748,  66  L.  R.  A.  654). 

The  better  rule,  we  think,  is  that,  for  the  purpose  of 
charging  the  sureties  on  the  administrator's  bond,  the  indebt- 
edness owing  by  the  administrator  to  the  estate  should  x  not 
be  regarded  as  an  asset  as  of  the  time  of  its  maturity,  if  at 
that  time  and  at  all  subsequent  periods  he  was  insolvent  and 
did  not  have,  or  could  pot  procure  the  money.  Whilst  some 
of  the  courts  have  been  inconsistent  on  this  proposition,  the 
f  ollbwing  cases  seem  to  hold  the  doctrine  last  above  announced : 
Walker's  Estate,  125  Cal.  242  (57  Pac.  991,  73  Am.  St.  Rep. 
40) ;  State  v.  Gregory,  119  Ind.  503  (22  N.  E.  1) ;  Bucket  v. 
Smith  (Ky.)  82  S.  W.  235,  1001;  Potter  v.  Titcwnb,  7  Me. 
(7  Qreenl.)  302;  Linthicum  v.  Polk,  93  Md.  84  (48  Atl.  842) ; 
Compare  Lambrecht  v.  State,  57  Md.  240 ;  Sanders  v.  Dodge, 
140  Mich.  236  (103  N.  W.  597,  112  Am.  St.  Rep.  399) ;  Mc- 
Carty  v.  Frazer,  62  Mo.  263;  Howell  v.  Anderson,  66  Neb. 
575  (92  N.  W.  760,  61  L.  R.  A.  313) ;  Hark'er  v.  Irick,  10 
N.  J.  Eq.  269;  Baucus  v.  Barr,  45  Hun.  (N.  Y.)  582  (af- 
firmed in  107  N.  Y.  624,  13  N.  E.  939) ;  Matter  of  Piper,  15 
Pa.  533 ;  Eader  v.  Yeargin,  85  Tenn.  486  (  3  S.  W.  178) ;  Lyon 
V.  Osgood,  58  Vt.  707  (7  Atl.  5) ;  Sanchez  v.  Forster,  133  Cal. 
614  (65  Pac.  1077). 

While  the  sureties  on  an  administrator's  bond  do  not 
guarantee  his  solvency  or  ability  to  pay  his  own  debt  to  the 
estate,  yet  as  he  holds  the  matter  in  his  own  hands  and  at  the 
time  of  the  maturity  of  his  debt,  or  afterward,  becomes  solv- 
ent, he  is  expcQted  to  do  his  duty  and  to  set  apart  for  the 
estate  of  which  he  is  trustee,  the  amount  of  his  indebtedness. 
Candit  v.  Winslow,  106  Ind.  142  (5  N.  E.  751) ;  Matter  of 
Piper,  supra;  Rader  v.  Yeargin,  supra;  Probate  Court  v.  Mer- 
riam,  8  Vt.  234. 

In  Oay  v.  Grant,  101  N.  C.  206  (8  S.  E.  99,  106),  it  was 
held  that  the  sureties  were  liable  where  the  administrator  was 
able  to  pay  his  debt,  but  was  insolvent  in  that  his  property 
was  not  subject  to  legal  process. 
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This  whole  matter  was  thoroughly  considered  in  In  re 
HoweU,  66  Neb.  575  (92  N.  W.  760,  61  L.  B.  A.  313),  and 
with  the  report  of  the  case  in  the  latter  volume  is  printed 
a  learned  opinion  by  the  trial  judge.  This  opinion  adopts 
the  rule  of  the  Indiana  and  other  courts,  which  is  as  follows : 

*One  question  which  seems  to  have  been  overlooked  on 
the  trial  of  the  cause  was  the  finaiicial  condition  of  Levin  T. 
Miller,  the  administrator,  during  the  period  of  his  adminis- 
tration. The  money  collected  by  him  while  professing  to  act 
as  agent  of  the  administrator  in  Missouri,  and  for  which  he 
had  not  accounted  when  he  became  administrator,  was  a 
claim  in  favor  of  his  trust,  which  he  should  have  inventoried 
and  charged  himself  with ;  and  if,  by  the  use  of  due  diligence, 
all  or  any  part  of  the  claim  could  have  been  saved  to  the 
estate,  his  sureties  are  therewith  chargeable;  but,  if  he  was 
hopelessly  insolvent,  they  do  not  become  liable  therefor,  the 
burden  as  to  the  question  of  insolvency  being  on  the  admin- 
istrator and  his  sureties.'  Further  on  in  the  opinion  the 
court  says :  *  The  debt  of  the  administrator  is  to  be  accounted 
for  as  other  debts  or  assets,  and  he  may  show  his  insolvency 
during  the  period  of  his  administration  in  discharge  of  his 
oflScial  liability' — citing  Woemer,  Am.  Law  of  Adminis- 
tration, page  654,  section  311 ;  Griffith  v.  Chew,  8  Serg.  &  B. 
(Pa.)  17  (11  Am.  Dec.  556) ;  Eichelberger  v.  M orris ^  6  Watts, 
42 ;  Tarbell  v.  Jewett,  129  Mass.  457 ;  McCarty  v.  Frazer,  62 
Mo.  263.  .  .  .  It  is  a  well-established  rule  of  law,  run- 
ning back  even  before  the  Bevolution,  that  an  executor  or 
administrator  is  considered  as  having  paid  the  debts  due  from 
him  to  the  estate,  and  as  actually  having  in  his  possession  that 
much  more  cash.  If  the  personal  representative  is  insolvent, 
the  courts,  in  the  interests  of  all  concerned,  modify  this  rule 
somewhat.  He  still  charges  himself  with  the  amount  of  his 
debt,  but  it  does  not  make  it  actually  money.  The  law  does 
not  require  impossibilities,  and  there  is  no  more  reason  why 
he  should  be  considered  as  having  paid  what  he  was  utterly 
unable  to  pay,  than  any  other  creditor.  He  is  held  liable  to 
the  estate  to  the  extent  of  his  ability  to  pay  the  same  at  any 
time  during  administration. 

This  appears  to  us  to  be  the  reasonable  rule,  and  it  was 
foreshadowed  in  Raster  v.  Piersan,  27  Iowa,  90-95,  although 


Mar.  1914]  McEwen  v.  Fletcher.  529 

what  is  there  said  is  perhaps  dictum.  We  adopt  the  rule  of 
^    „         .  J  u*     the   Indiana   and    Nebraska   courts,   and   as 

6.   Same:  Indebt*  ' 

ministrator*^      Stated  by  some  of  the  text-wrifers,  as  the  logi- 
asaets.  ^,^j  ^^^  reasonable  one.    Applying  it  to  the 

facts  in  this  case,  it  will  be  observed  that  the  debt  from  the 
administrator  was  due  on  demand,  and  it  was  his  duty  to 
pay  or  account  for  it  if  he  were  able,  upon  his  appointment 
as  administrator.  As  a  matter  of  fact  he  inventoried  the 
claim, as  a  deposit  in  his  bank  on  October  26,  1908.  He  did 
not  report  within  a  year,  as  was  his  duty,  and  did  nothing 
in  this  regard  until  ordered  by  the  court  to  act,  and  then 
filed  a  report  showing  money  in  his  bank  and  a  personal  in- 
debtedness to  the  estate  on  May  26,  1910.  This  report  was 
not  approved,  and  no  report  made  by  him  has  ever  secured  an 
approval  by  the  court. 

Without  keeping  any  separate  funds  in  his  bank  for  the 
estate,  he  continued  to  conduct  his  bank  in  the  usual  man- 
ner, so  far  as  shown,  down  to  the  time  he  made  his  assign- 
ment for  the  benefit  of  creditors,  in  January  of  the  year  1910, 
something  like  sixteen  months  after  his  appointment  as  ad- 
ministrator. Until  that  assignment  was  made,  his  bank  was 
a  going  concern,  and  there  is  no  proof  of  his  insolvency  be- 
fore that  time.  By  reason  of  his  trusteeship,  he  was  under 
greater  obligations  to  pay  this  debt  than  any  other  which  was 
not  of  the  same  character,  or  to  set  aside  enough  of  his  funds 
to  do  so.  This  he  did  not  do,  but  on  the  contrary  mingled 
all  the  fundiS  in  his  bank,  and  made  no  charge  even  against 
himself  as  a  debtor,  to  the  estate,  or  in  any  other  manner 
segregated  the  funds.  So  long  as  his  bank  wa43  a  going  con- 
cern, it  was,  as  we  think,  his  duty  to  do  this,  and  he  was  not 
relieved  because  of  the  fact  that  it  might  make  him  insolvent. 
Surely  within  the  year  for  paying  claims  he  should  have 
given  himself  credit  for  the  amount  of  his  indebtedness  to  the 
estate,  just  the  same  as  it  was  his  duty  to  collect  any  other 
debt  due  from  a  third  person.  If  to  his  knowledge  such  a 
third  person  was  running  behind  and  likely  to  become  in- 
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solvent,  he  would  be  held  to  a  speedy  eolleetion  of  the  claim 
before  that  calamity  would  happen.  So  in  his  own  case,  he 
knew,  of  course,  of  his  failing  condition,  and  as  a  repre- 
sentative of  the  estate  it  was  his  duty  to  act  upon  this  knowl- 
edge and  save  this  amount  to  the  estate  before  protecting 
ordinary  creditors.  Upon  this  last  proposition  we  have  given 
the  administrator  the  benefit  of  every  doubt,  and  assumed 
in  his  favor  that  certain  statements  made  only  in  briefs  of 
counsel  are  correct,  and  as  a  result  we  are  of  opinion  that  the 
findings  and  orders  of  the  trial  court  are  correct,  and  that 
the  settlement  made  with  the  administrator  is  binding. 
The  orders  and  judgment  are,  therefore — Affirmed, 

Ladd,  C.  J.  and  Gaynor  and  WrrHROw,  JJ.,  concurring. 


AifiEBT  J.  Snipps,  Appellee,  v.  Minneapolis  &  St.  Louis 

Raileoad  Company,  Appellant. 

Negligence:     evidence  of  oeneral  custom.    Where  plaintiff  alleged  in 

1  an  action  for  injuries  caused  by  an  explosion  of  gasoline  which 
escaped  from  defendant's  pumping  engine,  that  it  was  the  custom 
for  shippers  of  stock  to  start  the  engine  and  to  go  into  the  pit 
to  prime  the  pump  with  water,  evidence  that  shippers  other  than 
plaintiff  had  been  in  the  habit  of  starting  the  engine  and  thus 
priming  the  pump,  was  admissible  for  the  purpose  of  showing  an  in- 
vitation and  general  custom  of  so  doing. 

Same:     evidence.     Evidence  that  the   foreman  of  defendant's  wat«r 

2  supply  had  been  instructed  to  permit  no  one  except  emplo3ree8  of 
the  defendant  to  enter  the  pump  house  was  properly  rejected,  where 
it  appeared  that  shippers  of  stock  were  generally  allowed  to  pump 
water  for  their  stock,  and  it  did  not  appear  that  plaintiff  knew  of 
the  order. 

Same:     injury  to  invitee.     Where  the  evidence  tended  to  show  an 

3  invitation  to  shippers  of  stock  to  enter  the  pump  house  and  operate 
defendant's  engine  and  pump  for  the  purpose  of  watering  their 
stock  in  defendant's  yards,  the  defendant  was  required  to  use 
reasonable  care  to  maintain  its  pump  and  engine  in  a  reasonably 
safe  condition  for  use. 
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Same:     pbozimate  cause:     bvidbmgb.    Where  the  evidence  tended  to 

4  show  that  it  was  the  custom  of  ehippera  to  use  defendant's  pump 
for  watering  stock,  and  in  doing  so  it  was  necessary  to  go  into 
a  pit  to  prime  the  pump,  using  a  light,  and  an  explosion  of  gas 
occurred  as  the  result  of  a  leakage  of  gasoline  from  the  engine 
above,  reeultihg  in  injury  to  plaintiff,  which  conditions  were  known 
or  in  the  exercise  of  reasonable  care  should  have  been  known  to 
defendant  in  time  to  have  remedied  the  same,  the  dangerous  con- 
dition of  the  engine  and  pump  was  the  proximate  cause  of  the 
injury.  Evidence  held  to  require  submissicNi  of  the  issue  of  proxi- 
mate cause  to  the  jury. 

Same:     repair  of  defects:     instruction.    An  instruction  in  this  case 

5  that  if  defendant  had  notice,  either  actual  or  constructive,  of  the 
defects  complained  of  and  failed  to  repair  the  same  it  would  be 
chargeable  with  negligence,  was  fundamentally  erroneous  in  fail- 
ing to  state  such  notice  must  have  been  for  such  length  of  time 
that  defendant,  in  the  exercise  of  reasonable  care,  might  have  re- 
paired the  defects  before  the  injury  occurred.  Independent  of  any 
request  or  failure  to  request  an  instruction  upon  that  point  it  was 
the  duty  of  the  court  to  give  it. 

Same:     instructions:    assumption  of  facts.    The  instruction  in  this 

6  ease,  which  assumed  the  right  of  defendant  to  be  at  the  place 
where  he  was  injured,  a  fact  which  was  in  dispute,  was  erroneous 
for  that  reason. 

Appeal  from  Winnebago  Dietrict  Court. — Hon.  M.  F.  Ed- 
wards, Judge. 

Tuesday^  March  24,  1914. 

Action  to  recover  damages  for  injury  resulting  from  the 
explosion  of  gas  in  a  pit  adjacent  to  and  a  part  of  a  pump- 
ing plant  of  the  defendant.  From  a  verdict  and  judgment 
for  plaintiff,  the  defendant  appeals. — Reversed. 

Price  &  Joyce,  for  appellant. 

Oliver  Oorden  and  Morgan  &  Meighen,  for  appellee. 

WrrHROW,  J. — I.  Plaintiff's  cause  of  action  is  based  upon 
injuries  received  by  him  from  a  gasoline  explosion  in  defend- 
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ant's  pumping  station  connected  with  its  stockyards  in  For- 
est City,  Iowa.  He  pleads:  That  the  defendant  maintained 
its  pumping  plant  at  its  stockyards  for  use  hy  anyone  ship- 
ping stock  on  its  line  of  railroad,  and  for  the  purpose  of 
supplying  water  for  stock  while  in  its  yards.  That  at  and 
prior  to  June  23,  1911,  the  day  of  plaintiff's  accident,  it  had 
been  the  custom  and  practice  of  the  defendant  to  permit  and 
require  stock  shippers  who  had  stock  in  its  yards  to  start  and 
operate  the  gasoline  engine  and  pump  when  water  was  needed 
by  them,  and  it  was  the  custom  and  practice  of  defendant's 
agent  to  give  to  stock  shippers  using  water  the  key  to  the 
house  in  which  the  pump  and  engine  were  situated,  and  to 
direct  them  to  start  the  engine  and  pump,  and  it  was  also 
the  custom  to  permit  shippers  to  enter  the  pumphouse  with- 
out a  key  whenever  the  door  was  unlocked.  Th^tt  on  and  for 
a  long  time  prior  to  June  23,  1911,  the  defendant  negligently 
permitted  the  pump  to  become  defective  and  out  of  order, 
and  it  could  not  be  started  without  being  primed,  to  do  which 
it  was  necessary  to  go  down  into  the  pit,  near  the  pumphouse, 
and,  the  pit  being  deep  and  dark,  it  was  necessary  to  have 
a  light  by  which  to  see  to  prime  the  pump.  That  prior  to 
said  date  the  defendant  negligently  permitted  the  gas  tank 
and  engine  to  become  leaky,  causing  the  gas  to  run  out  into 
the  pit.  That  the  defendant  had  notice  and  knowledge  of 
such  dangerous  condition.  As  the  cause  of  his  injuries,  the 
plaintiff  claims  that,  having  occasion  to  water  his  stock  there 
in  the  yard,  at  the  invitation  of  the  defendant  he  went  into 
the  pumphouse  to  start  the  engine,  but  it  did  not  draw  wa- 
ter, and  that  to  prime  the  pump  he  went  into  the  pit,  and 
to  aid  him  in  seeing  lit  a  match,  following  and  as  a  result 
of  which  there  was  an  explosion  of  the  escaped  gas,  causing 
to  him  the  injuries  for  which  he  claims  damages.  The  de- 
fendant answers  by  general  denial,  and  pleads  contributory 
negligence  of  the  plaintiff.  The  jury  returned  a  verdict  for 
the  plaintiff,  and,  from  the  judgment  entered  upon  it,  this 
appeal  is  taken. 
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II.  The  evidence  introduced  on  the  part  of  the  plaintiff 
tended  to  show  that  it  was  the  custom  and  practice  of  the 
agent  of  the  defendant  to,  upon  request,  either  unlock  the 
pumphouse  or  give  the  key  to  the  shipper,  that  water  might 
be  had  for  stock  in  the  yards  for  the  purpose  of  shipment. 
The  plaintiff  testified  that  the  defendant's  agent  had  previ- 
ously showed  him  how  to  put  on  the  spark  and  give  gas  to 
the  engine.  Other  witnesses  testified  that  for  a  considerable 
time  previous  to  the  accident  the  pump  had  required  priming, 
and  that  the  agent  had  at  first  corrected  the  trouble,  but 
later  permitted  them  to  do  so  when  they  needed  water.  By 
others  it  was  testified  that  they  had  noticed  the  smell  of 
gasoline  in  the  pumphouse,  and  this  quite  frequently  and 
for  a  considerable  time  before  June  23d,  and  on  that  day. 
The  station  agent  testified  that  he  did  not  grant  permission 
to  patrons  to  start  the  engine  and  pump ;  that  he  permitted 
no  one  to  run  the  machinery. 

The  plaintiff  testified  that  at  the  time  in  question  there 
were  in  the  yards  a  number  of  head  of  range  horses  shipped 
in  by  him  the  day  before,  and  kept  in  the  yards  for  the  pur- 
pose of  sale,  there  being  on  the  diay  of  his  injury  a  number 
of  possible  buyers  present.  The  evidence  tends  to  show  that 
the  privilege  of  thus  keeping  stock  in  the  yards  for  a  rea- 
sonable time  after  delivery  for  the  purpose  of  sale  had  been 
granted  by  the  railroad  company  to  the  plaintiff,  and  had 
been  by  him  so  used  at  different  times;  but  nothing  was  paid 
for  rent  or  water.  Further  statement  of  the  evidence  is  not 
required  to  determine  the  questions  raised  by  the  assignment 
of  errors. 

III.  A  witness,  one  Will  Lumberg,  was  permitted  to 
testify,  over  the  objections  of  the  appellant,  that  he  was 
once  down  in  the  pit  with  the  agent  to  prime  the  pump,  and 

at  other  times  alone  for  the  same  purpose. 
**  ^wencrrtTgen-  It  is  claimed  that  the  evidence  was  incompe- 
tent to  seek  to  establish  an  invitation  to  plain- 
%    fiff.    Testimony  of  like  nature  was  given  by  John  Lumberg, 
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to  which  exception  was  taken.  To  it  the  objection  was  made 
that  it  did  not  tend  to  show  an  invitation  or  permission  to 
others  than  the  witness.  The  claim  in  the  petition  was  that 
it  was  the  custom  and  practice  to  permit  shippers  to  so  do. 
These  witnesses  were  within  that  class,  and,  wl|ile  evidence 
as  to  a  special  permission  to  them  would  not  of  itself  estab- 
lish a  custom  as  to  shippers  generally,  it  was  competent  as 
bearing  upon  the  ultimate  question  of  custom,  for,  while  a 
general  custom  must  be  shown  by  facts  which  disclose  that 
it  is  observed  generally  by  the  class  who  follow  it,  this  neces- 
sarily is  made  up  of  individual  instances,  which  when  com- 
bined show  its  general  recognition. 

There  was  no  error  in  admitting  the  testimony. 

rV.  A  witness,  M.  D.  Colt,  presented  by  the  defendant, 
testified  that  he  was  foreman  of  the  water  supply  of  the  rail- 
road company,  that  he  had  received  instructions  as  to  who 
2.  Same*  evi-  should  be  allowed  to  go  into  this  pumphouse, 
dence.  j^j^^  ^^ieLt  no  one  other  than  an  employee  or 

some  one  under  his  direct  supervision  should  be  permitted 
to  enter  it.  Upon  motion  the  answer  was  stricken  out  as  im- 
material, and  exception  was  taken.  Other  witnesses  were 
offered  on  the  same  question.  The  theory  upon  which  the 
evidence  was  offered  was  that  the  company  did  not  know 
that  the  use  of  the  pumphouse  by  others  than  the  agent  had 
been  permitted,  and  that,  if  such  was  done,  the  agent  acted 
beyond  the  scope  of  his  authority.  It  appearing  that  the 
agent  had  charge  of  the  buildings  and  yards  of  the  company, 
any  prohibition  of  its  use  for  purposes  incidental  to  the  busi- 
ness of  the  company  would  not  be  binding  upon  persons  per- 
mitted by  the  agent  to  so  use  it,  without  knowledge  of  such 
prohibition.  See  1  Thompson  on  Negligence,  530;  Crofi  v. 
Ra/Hway  Co.,  132  Iowa,  695.  As  there  was  no  evidence  tend- 
ing to  show  knowledge  by  plaintiff  of  a  withdrawal  of  the 
permission  which  the  evidence  tends  to  show  had  been  granted, 
the  offered  evidence  was  immaterial. 

V.  It  is  urged  by  the  appellant  that  under  the  facts 
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there  was  shown  to  have  been  no  duty  from  it  to  the  appellee, 
and,  without  such  duty,  th^re  could  be  no-  negligence.    This 

3.  Samb:  Injury     Position  is  based  upon  the  thought  tl^at  he 
to  iDYitee.         ^j^g  j^^  jjj^^  ^  licensee  entering  by  permission 

only,  under  which  conditions  the  owner  cannot  be  held  liable 
for  inherent  defects  in  the  premises,  and  that  such  a  licensee 
goes  at  his  own  risk,  and  subject  to  all  perils  incident  to 
the  place.  The  evidence  in  the  case  tended  to  show  that 
there  was  an  implied  if  not  an  express  invitation  to  ship- 
pers to  pursue  the  course  followed  by  the  appellee  at  the 
time  of  his  injury,  in  providing  water  for  the  stock.  That 
which  was  being  done  by  him  was  for  a  purpose  connected 
with  the  business  in  which  he  was  then  engaged — the  care 
and  disposition  of  his  horses  which  had  been  permitted  by 
the  appellant  to  be  kept  in  the  yards  for  sale  after  delivery. 
Assuming  such  to  be  the  facts,  and  the  evidence  tends  to  so 
show,  the  appellee  was  rightfully  there,  attempting  to  do  that 
which  was  necessary  and  proper  in  the  care  of  liis  horses, 
and  which  was  usually  and  customarily  done  by  shippers  or 
occupants  of  the  yards,  with  knowledge  of  such  custiHn  by 
the  appellant  through  its  agent.  Under  such  facts  there  arose 
a  duty  upon  the  part  of  the  appellant  to  exercise  ordinary 
care  to  keep  the  property  so  used  in  a  reasonably  safe  con- 
dition. Croft  V.  Railv}ay  Co.,  supra;  Thomas  v.  Railway  Co., 
103  Iowa,  654 ;  Clampit  v,  RaUimy  Co.,  84  Iowa,  71 ;  3  Elliott 
on  Bailroads,  Section  1249;  1  Thompson  on  Negligence,  Sec- 
tion 968. 

It  is  claimed  by  appellant  that,  if  the  facts  were  such  as 
to  require  submission  to  the  jury  upon  the  question  of  the 
permission  to  use  the  pumphouse,  such  did  not  extend  to  the 
pit  where  appellee  received  his  injury.  We  think  this  posi- 
tion cannot  be  upheld.  If  there  was  the  right  to  use  the 
pump,  and  if,  as  the  evidence  tends  to  show,  there  had  been 
the  further  recognized  right  and  permissi(m  to  go  into  the 
pit  for  the  purpose  of  priming  the  piunp,  then  the  duty  as 
to  exercising  ordinary  care  would  extend  to  that  situation, 
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as  it  was  connected  with  and  under  the  circumstances,  a  nec- 
essary part  of  that  needed  to  be  done  to  supply  the  horses 
with  water. 

VI.  With  this  conclusion  as  to  the  duty  of  appellant, 
and  of  the  degree  of  care  required  under  such  conditions, 
we  then  consider  the  errors  urged  as  to  instructions  given 

by  the  trial  court.     Instruction  No.  3  was 
mate  cause :       a  statement  of  what  the  plaintiff  was  required 

evidtaice. 

to  prove  to  entitle  him  to  recover.  The  va- 
rious subdivisions  of  the  instructions  stated  the  different  nec- 
essary elements  to  the  required  total  proof,  all  of  which,  ex- 
cepting divisions  8  and  9,  as  to  their  correctness  coming  within 
the  conclusions  we  have  stated  in  the  foregoing  divisions  of 
this  opinion.  Objection  is  made  to  subdivision  8,  for  the 
reason  that  it  submitted  the  question  of  negligence  in  per- 
mitting the  pump  to  become  defective  and  out  of  order,  re- 
quiring priming,  and  in  permitting  the  gas  tank  and  pipes 
to  leak,  making  the  pit  dangerous  and  liable  to  cause  an  ex- 
plosion. The  criticism  is  that  the  condition  of  the  pump  was 
not  a  proximate  or  contributory  cause  to  the  injury,  and 
that  there  was  no  evidence  to  support  the  submission  as  to 
the  leaky  condition  of  the  tank  and  pipes.  As  to  the  first 
ground  it  may  be  said  that,  if  the  priming  of  the  pump  was 
a  necessary  part  of  the  work  in  getting  water,  and  if  to  do 
such  it  was  necessary  to  enter  the  pit  and  use  a  light,  and 
if  the  presence  of  gas  in  the  pit  occasioned  danger,  and  if 
these  conditions  were  known  to  the  appellant^  or  in  the  ex- 
ercise of  reasonable  care  should  have  been  known,  in  time 
to  have  repaired  or  remedied  them,  there  was  then  slich  con- 
nection between  cause  and  effect,  that  natural  and  continuous 
sequence  without  an  intervening  cause,  that  would  properly 
designate  the  alleged  dangerous  condition  of  the  pit  as  the 
proximate  cause.    32  Cyc.  745. 

This  court,  in  Liming  v.  III.  Cent,  By.  Co.,  81  Iowa,  246, 
quotes  with  approval  the  rule  as  follows:  **A  person  guilty 
of  negligence  should  be  held  responsible  for  all  the«  conse- 
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quences  which  a  prudent  and  experienced  man,  fully  ac- 
quainted with  all  the  circumstances  which  in  fact  existed, 
whether  they  could  have  been  ascertained  by  reasonable  dili- 
gence or  not,  would  have  thought  at  the  time  of  the  negligent 
act  reasonably  possible  to  follow,  if  they  had  been  suggested 
to  his  mind.''  Measured  by  this  reasonable  test,  there  was 
no  error  in  submitting  to  the  jury  that  feature  of  the  case, 
for  it  would  naturally  come  to  the  ordinary  mind  that,  from 
a  condition  of  escaping  gas  surrounding  a  pump  requiring 
priming,  with  artificial  light  necessary  to  do  the  work, 
the  combination  of  the  two  elements  danger  would  arise,  and 
disaster  probably  follow.  This,  of  course,  does  not  take  into 
consideration  the  duty  of  the  appellee  under  such  condi- 
tions, such  arising  under  the  plea  of  contributory  negligence, 
and  which  was  properly  submitted  to  the  jury.  As  to  the 
latter  ground  of  objection,  the  proof  made  it,  also,  a  ques- 
tion for  the  jury. 

VII.  The  objection  to  subdivision  No.  9  of  instruction 
No.  3,  raises  the  same  question  presented  in  the  objection  to 
instruction  No.  8,  which  as  given  was  as  follows:     **You 

are  instructed  that,  if  the  defendant,  through 

5.   Samb:  repair       -j.  x  -  ^  i.  j    ^ 

of  defects :  in-    its  agent,  servant  or  employees,  whose  duty 

it  was  to  look  after  and  see  to  said  pumping 
station,  gasoline  engine,  pump,  and  connections,  in  charge  for 
the  use  for  which  the  same  were  erected  and  used,  had  actual 
or  implied  notice  of  the  defects  in  the  same,  or  might,  in  the 
exercise  of  reasonable  diligence,  hav6  known  of  said  defects, 
if  any  you  find,  before  the  injury  complained  of  occurred, 
and  on  such  notice,  if  any,  failed  to  repair  the  same,  then 
and  in  that  case  the  defendant  is  liable  and  chargeable  with 
negligence." 

The  instruction  in  defining  the  duty  of  the  appellant 
required  notice,  either  actual  or  implied,  of  the  defects  which 
are  alleged  to  have  caused  the  accident  as  an  element  in 
finding  negligence.  It  is  faulty,  in  that  it  fails  to  state  that 
which  always  is  necessary  as  a  full  statement  of  the  law  upon 
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that  proposition,  that  the  notice,  whether  express  or  implied, 
should  have  been  in  such  time  that  the  defendant,  in  the 
exercise  of  ordinary  care,  could  have  repaired  it  before  the 
injury.  Escher  v.  (kurroU  County ^  159  Iowa,  627 ;  Connolly  v. 
Dps  Moines,  130  Iowa,  633. 

The  plaintiff's  case  was  brought  upon  the  theory  that 
such  notice  was  necessary;  that  being  pleaded  as  a  separate 
paragraph  in  the  petition.  It  was,  as  we  conclude,  the  only 
theory  upon  which  the  case  could  be  presented,  as  the  appel- 
lant was  held  only  to  the  exercise  of  reasonable  care  in  avoid- 
ing the  possible  danger  to  those  who  might  so  use  the  prem- 
ises under  the  custom ;  and  this  degn*6e  of  care  did  not  make 
it  the  insurer  of  the  safety  of  those  who  should  thus  go  on 
the  property.  The  appellee  claims,  however,  that,  as  the  ap- 
pellant requested  no  instruction  upon  that  point,  and  the 
court  having  instructed  generally  upon  the  issues  and  the 
different  phases  of  the  case,  that  complaint  cannot  now  be 
made  of  a  failure  to  so  instruct.  But  the  question  of  notice 
and  reasonable  time  to  correct  the  condition  was  a  part  of 
the  law  of  the  case  necessary  to  the  right  of  recovery,  which 
the  jury  was  entitled  to  have,  and  which  the  parties  had  the 
right  to  expect  would  be  given;  and  independent  of  request, 
or  failure  to  request  an  instruction  upon  that  point,  it  was 
the  duty  of  the  trial  court  to  give  it.  As  given  the  instruc- 
tion required  a  less  degree  of  proof  than  the  law  fixes  as  nec- 
essary, and  was,  therefore,  erroneous.  Overhoxiser  v.  Am. 
Cereal  Co.,  128  Iowa,  586;  Upton  v.  Paxton,  72  Iowa,  299; 
Seekel  v,  Norman,  71  Iowa,  264 ;  Owen  v,  Owen,  22  Iowa,  270. 

It  is  not  within  the  rule  relied  upon  by  appellee,  and 
in  support  of  which  many  of  our  cases  are  cited,  to  the  effect 
that,  when  an  instruction  given  is  correct  so  far  as  it  goes, 
failure  to  give  more  specific  instructions  will  not  be  error, 
unless  they  have  been  requested.  There  is  an  omission  to 
include  within  the  rule  as  claimed  by  appellee  the  vital  pro- 
vision that  the  court  must  have  given  to  the  jury  a  correct 
statement  of  the  law,  which  means  the  governing  rules  of  the 
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particular  case;  and,  for  want  of  detail  in  expression  or  ap- 
plication to  particular  phases  of  the  evidence,  to  ground 
error  there  must  have  been  a  request  for  such  additional  in- 
struction. 

VIII.  Instruction  No.  4,  as  given  by  the  trial  court,  was 
in  part  as  follows:  **It  was  the  duty  of  the  defendant  to  use 
ordinary  care  to  keep  said  pump  in  repair  and  working  order, 

and  said  engine  and  gas  tank  and  pipes  con- 
tions:  BBsump-  nccted  therewith  from  becoming  leaky,  and 

tion  of  fftcts. 

said  pump  pit  from  becoming  dangerous,  so 
as  to  avoid  injury  to  plaintiff  at  and  before  the  time  of  the 
injuries  sued  upon  herein.  If  said  defendant  exercised  or- 
dinary care  as  here  stated,  the  defendant  was  not  negligent.  * ' 
The  balance  of  the  instruction  did  not  bear  upon  this 
paragraph  by  way  of  enlargement  or  limitation.  We  have 
earlier  referred  to  the  elementary  rule  that  there  can  be 
no  liability  without  primary  duty,  and  this  is  followed  by 
the  further  rule  that  duty  on  the  part  of  one  'does  not  exist 
as  to  all,  but  only  as  to  such  as  may,  by  reason  of  relations, 
invitation,  permission,  or  other  circumstances,  be  entitled  to 
its  observance  as  an  element  entering  into  their  rights.  There 
was  dispute  in  the  facts  as  to  right  of  appellee  to  have  been 
at  the  place  where  he  was  injured ;  without  such  right,  there 
was  due  him  no  duty.  The  instruction,  by  its  terms,  neces- 
sarily assumed  facts  which  showed  his  right  to  be  there; 
otherwise  the  rule  as  given  as  to  duty  would  not  be  applicable 
as  broadly  stated.  It  should  have  been  qualified  and  made 
to  depend  upon  the  finding  of  necessary  facts  by  the  jury. 
We  think  that  as  given  it  was  wrong. 

IX.  What  we  have  said  sufficiently  indicates  our  views 
upon  the  questions  raised  as  to  the  refusal  of  the  trial  court 
to  direct  a  verdict  because  of  the  insufficiency  of  the  levi- 
dence  to  show  liability  under  the  facts.  Such  was  for  the 
jury;  but  because  of  the  errors  found  the  judgment  of  the 
trial  court  is — Reversed. 

hAt>D,  G.  J.,  and  Debmer  and  Qatnor,  JJ.,  concurring. 
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W.  J.  Allgood,  Appellee,  v.  A.  E.  Pahrney,  Appellant. 


Broken:     action  fob  commission:     evidence.     In  this  action  for  a 

1  broker's  compensation  the  evidence  is  reviewed  and  held  to  sup- 
port a  finding  that  defendant  engaged  plaintiff  to  make  an  exchange 
of  his  farm,  that  he  produced  a  partj  with  whom  an  oral  contract 
of  exchange  was  made,  ready,  able  and  willing  to  perform,  no 
objection  being  then  made  by  defendant  to  an  existing  mineral 
leoae. 

Same:    bsfobmation  op  contracts:     jurisdiction.     Equity  will  not 

2  reform  a  parol  contract:  it  is  only  where  it  has  been  reduced 
to  writing  and  the  real  agreement  of  the  parties  is  not  correctly 
expressed  therein  that  equitable  jurisdiction  may  be  invoked  for 
this  purpose.  Thus  a  suit  upon  a  parol  contract  by  a  broker  to 
make  an  exchange  of  lands  will  not  be  transferred  to  equity  on 
the  theory  that  it  should  be  reformed. 

Same:     recovery  op  commission  :    statute  op  frauds.    Where  a  broker 

3  was  authorized  to  procure  one  who  was  ready,  able  and  willing 
to  make  an  exchange  for  the  land  of  his  principal  on  terms  accept- 
able to  him,  and  such  a  person  was  procured  with  whom  an  oral 
contract  of  exchange  was  entered  into,  the  broker  is  entitled  to  his 
commission,  and  his  right  thereto  cannot  be  defeated  by  the  subse- 
quent refusal  of  his  principal  to  proceed  and  reduce  the  contract  to 
writing. 

Same:     rec6\i^ery  of  commission.    Upon  refusal  of  the  owner  to  carry 

4  out  his  oral  contract  of  exchange,  a  sale  or  exchange  by  the  other 
party  of  his  land  will  not  affect  the  right  of  the  broker  to  his  com- 
mission; he  is  not  bound  to  keep  the  other  party  in  readiness  at 
all  times  to  make  the  exchange. 

Practice:     special  interrogatories.     Where  plaintiff's  right  of  recov- 

5  ery  depends  upon  the  existence  of  many  facts,  each  having  rela- 
tion  to  the  other  and  constituting  the  facts  upon  which  the  final 
conclusion  rests,  refusal  to  submit  special  interrogatories  as  to 
whether  plaintiff  had  established  the  truth  of  every  matter  alleged 
was  proper. 
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Appeal  from  Mahaska  District  Court. — Hon.  Henry  Silwold, 

Judge. 

Tuesday,  March  24,  1914. 

Action  to  recover  commission  for  the  sale  of  real  estate. 
— Affirmed. 

W,  H.  Keating,  for  appellant. 

Reynolds  iSs  Davis,  for  appeUee. 

Gaynor,  J. — It  appears  that  the  defendant  was  the  owner 
of  certain  property  in  the  city  of  Oskaloosa;  that  the  plain- 
tiff was  engaged  in  the  real  estate  business;  that  some  time 
during  the  month  of  May,  1912,  the  defendant  listed  his 
Oskaloosa  property  with  the  plaintiff,  under  an  agreement 
between  them  that,  if  the  plaintiff  would  procure  some  one 
who  would  purchase  defendant's  property  or  would  exchange 
other  property  for  defendant's  property,  on  terms  satisfac- 
tory to  the  defendant,  the  defendant  would  pay  the  plaintiff 
a  commission  therefor ;  that  plaintiff  found  one  Peppers,  who 
owned  a  farm  in  Monroe  county  consisting  of  210  acres ;  that 
the  plaintiff  took  the  defendant  down  to  look  at  that  farm; 
that  the  defendant  did  go  down  and  look  at  the  farm, 
in  company  with  the  plaintiff;  that  at  the  time  the  plaintiff 
told  the  defendant  that  there  was  a  mineral  right  or  coal  lease 
on  the  land  in  Monroe  county ;  that,  after  the  defendant  had 
looked  the  land  over,  he  told  the  plaintiff  that  he  wanted  his 
wife  to  see  it  before  anything  was  done;  that  the  defendant 
looked  the  land  over  at  that  time,  and  expressed  himself  as 
satisfied  with  it,  but  returned  to  his  home  without  making 
any  contract  with  Peppers  for  the  purchase  of  the  land ;  that 
thereafter  he  was  taken  sick,  and  was  sick  for  some  time ;  that 
in  the  month  of  September  following  plaintiff  again  ap- 
proached the  defendant  for  the  purpose  of  making  a  trade 
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with  Peppers  for  the  land  in  Monroe  county,  and  took  the 
defendant  and  his  wife  down  and  showed  them  the  land. 
There  is  no  controversy  in  the  case  as  to  the  amount  which 
defendant  was  to  receive  for  his  property  in  exchange,  and 
the  amount  that  Peppers  was  to  receive  for  his  land.  De- 
fendant placed  his  property  at  $20,000.  The  price  of  Pep- 
pers' farm  was  fixed  at  $31,500,  leaving  a  difference  of  $11,500 
to  be  paid  by  the  defendant  to  Peppers  on  the  exchange. 
On  the  trial  plaintiff  testified,  substantially,  as  follows: 

Defendant  said  to  me:  *If  I  sell,  I  would  buy  a  farm; 
so  I  might  as  well  trade  for  it.  I  have  been  looking  at  differ- 
ent farms,  but  found  nothing  that  suited  me.'  I  told  him 
I  thought  I  might  get  him  a  trade  for  the  Pcppors  farm.  I 
gave  him  a  description  of  the  place,  told  him  I  would  see 
if  Peppers  would  trade,  and,  if  he  would,  I  would  let  him 
know.  So  I  called  Peppers  up  over  the  phone,  told  what  it 
was,  where  it  was,  and  that  he  (Peppers)  knew  the  place;  and 
he  said  he  would  consider  a  trade.  I  told  Fahrney  that  Pep- 
pers would  trade.  I  also  told  him :  *  There  is  a  mineral  right 
against  that  farm,  but  it  has  been  sunk  on  and  dug,  and  has 
been  abandoned.'  I  knew  the  place  over  in  there  for  about 
thirteen  years.  I  and  him  went  to  Eddyville  on  the  train, 
took  a  livery  team,  and  drove  out  to  Peppers',  looked  the  farm 
over,  and  I  asked  him  what  he  thought  of  it.  He  says:  *It 
is  lots  better  than  I  expected,  and  better  than  you  repre- 
sented it.'  I  showed  him  where  the  shafts  was,  and  told 
him  this  mineral  right  was  there.  Mr.  Peppers  told  him  the 
mineral  right  was  there,  and  showed  him  where  it  had  been 
dug  out,  and  where  the  shafts  was  situated  on  the  place,  the 
piles  of  slack,  and  where  the  tram  road  was.  We  talked  trade. 
Mr.  Fahrney  wanted  his  wife  to  see  the  place,  but  she  wasn't 
able  to  go,  and,  as  his  wife  wasn't  able  to  go,  the  matter  kept 
hanging.  And  Peppers  says:  *I  don't  believe  there  is  any 
use  to  wait  on  that  Fahrney  deal;  I  will  just  call  it  all  off.' 
I  told  Mr.  Fahrney  that  the  deal  was  called  off;  this  was  the 
middle  of  May.  Along  in  September  I  was  down  past  Fahr- 
ney's  feed  yard,  and  he  says,  'My  wife  is  able  to  go  and  see 
the  farm,'  and  I  said,  *If  you  want  to  trade  the  way  we 
talked  of  when  we  was  over  there,  the  price,  and  Peppers 
will  trade.'     I  says,  *I  will  let  you  know.'     So  I    .    .     . 
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went  to  the  telephone,  and  called  Mr.  Peppers  up,  and  talked 
to  him  oVer  the  phone,  and  told  him  the  reason  Mr.  Fahrney 
couldn't  do  anything  befol*e  was  on  account  of  his  wife's 
health.  Mr.  Peppers  said,  *I  will  give  him  one  more  trial.' 
We  went  over  in  an  automobile,  Mr.  Fahrney,  his  wife,  and 
I,  with  Mr.  Spavin,  from  Oskaloosa.  When  we  arrived  at 
the  farm,  Mr.  Fahrney  says:  *The  farm  looks  better  to 
me  than  at  first.'  Then  we  took  the  wife  in  the  automobile, 
and  we  went  down  the  road  where  she  could  see  all  over  the 
place,  and  we  talked  there,  he  and  his  ,wi*fe  between  them- 
selves (we  was  all  in  the  automobile) ;  and  Mr.  Spavin  said 
for  them  to  sit  in  the  automobile,  and  Peppers,  I,  and  Spavin 
left  them  sitting  there,  and  we  went  away.  Later  Mr.  Fahr- 
ney (defendant)  called  me  to  one  side  and  asked  if  I  expected 
a  commission,  and  I  said,  'If  you  are  not  going  to  pay  me  a 
commission,  this  deal  will  never  go  through.'  I  said,  'That 
is  what  I  am  working  for;'  and  then  he  says,  'I  will  tell 
you;  I  cannot  trade  the  way  Peppers  wants  to  trade.'  The 
way  the  trade  was  to  have  been  first,  when  we  talked  at  the 
automobile.  Peppers  was  to  get  possession  of  the  feed  yard, 
the  1st  of  October,  and  he  was  to  keep  all  of  the  crop,  and 
Mr.  Fahrney  to  take  possession  of  the  farm  the  1st  of  Octo- 
ber, with  the  exception  of  the  crop  that  was  on  it.  Mr.  Fahr- 
ney says  to  me,  *I  cannot  do  that;'  he  says,  *I  will  give 
him  the  feed  yard,  and  he  would  get  profit  on  that,  and  I 
would  have  to  take  the  farm,  and  get  nothing  out  of  it  until 
I  raised  a  crop;'  and  he  says,  *I  couldn't  do  that.'  I 
talked  with  Peppers,  and  the  latter  agreed  to  give  Fahrney 
one-half  of  the  ninety  acres  of  hay,  which  was  bound  in  the 
field,  when  it  was  threshed,  and  one-half  of  the  sixty  acres 
of  corn  on  the  place,  the  land  being  farmed  by  a  tenant,  and 
there  being  90  acres  of  hay  being  cut  and  bound,  and  60  acres 
in  corn,  which  Mr.  Peppers  was  to  receive  from  the  tenant, 
one-half  of  each.  I  told  Fahrney  what  Mr.  Peppers  wonld 
do,  and  he  says:  'That  changes  things;  that  is  all  right.' 
We  went  to  the  house  for  dinner,  which  was  not  quite  ready, 
and  Mr.  Fahrney  asked  for  a  measure  to  measure  the  rooms 
for  sizes  of  carpets,  and  talked  about  buying  the  carpet  on 
the  stairs,  and  a  large  range  stove.  I  wanted  to  go  to  Albia 
that  afternoon  and  draw  up  the  contract,  and  he  says,  'Well 
I  will  tell  you;  I  have  got  nobody  left  at  the  yard  but  a 
little  boy;'  and  he  says,  'I  never  made  any  arrangement 
for  his  dinner.'    He  says,  'I  want  to  get  back  just  as  soon 
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as  I  can;'  and  he  says,  'You  come  over  in  the  morning,  and 
we  will  draw  up  this  contract.'  Mr.  Peppers  came  the  next 
morning  on  the  7  o'clock  ^ain,  and  we  went  to  the  feed 
yard,  spoke  to  Fahrney,  told  him  we  were  ready  to  draw  up 
a  contract,  and  he  says,  'While  sitting  here  last  night  at  10 
o'clock  it  came  to  me,  if  I  wanted  to  sell  that  place,  the  min- 
eral right  would  be  a  hindrance.'  So  we  left  him,  and  we 
went  back  several  times.  Fahrney 's  only  kick  was  the  min- 
eral right. 

Peppers,  called  as  a  witness  for  the  plaintiff,  testified 
substantially  the  same  as  the  plaintiff,  touching  what  was 
done  and  said  regarding  the  trade,  and  further  testified  that 
all  the  terms  of  the  exchange  were  agreed  upon  between  him 
and  the  defendant,  and  that,  when  the  defendant  left  after 
dinner,  he  said  to  Peppers,  **  You  will  be  over  tomorrow  morn- 
ing and  draw  up  the  contract  as  we  have  agreed  upon  for 
this  farm,"  and  I  says,  **Yes."  I  came  over  to  draw  the 
contract,  and  he  said  that  he  thought  during  the  night  that 
the  mineral  right  might  hinder  him  in  disposing  of  the  land. 
I  was,  at  the  time,  ready,  able,  and  willing  to  carry  out  my 
part  of  the  contract." 

He  further  testified  that  the  trade  was  made  there  on 
the  farm ;  that  the  defendant  did  not  ask  for  longer  time  to 
consider  the  matter;  that  all  was  agreed  upon  except  reduc- 
ing it  to  writing,  and  it  was  agreed  that  that  should  be  done 
the  next  morning;  that  they  were  to  furnish  abstracts,  but 
that  the  defendant  was  to  take  it  subject  to  the  coal  lease; 
that  he  was  to  accept  the  land  subject  to  the  coal  lease;  he 
was  to  accept  the  land,  with  the  coal  lease  on  it.  ''The  first 
time  he  came  there  I  told  him  of  the  lease,  and  he  saw  a  copy 
of  it.  While  he  was  there  on  the  farm,  after  he  had  inspected 
it,  the  defendant  said  he  would  take  the  place,  and  I  said: 
'We  will  go  to  Albia  and  draw  up  the  contract.'  I  said: 
'We  ought  to  draw  the  contract  specifying  what  the  trade 
amounted  to.'  He  said:  'Come  to  Oskaloosa  in  the  morn- 
ing and  we  will  draw  up  a  contract.  Everything  is  satisfac- 
tory that  we  have  agreed  upon. 


>  jf 
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The  defendant,  testifying  for  himself,  testified : 

I  know  Mr.  Allgood  who  came  to  me  about  the  middle 
of  May,  1912.  I  was  working  in  my  barn  putting  in  a  screen 
door.  He  told  me  about  a  farm  in  Monroe  county.  We 
talked  about  exchange,  and  I  told  him  I  would  go  and  see 
the  farm.  He*  mentioned  a  coal  or  mineral  lease  of  some 
kind,  and  I  never  lived  in  a  mineral  district,  and  I  didn't 
think  much  about  it.  I  didn't  know  anything  about  it,  as  I 
lived  in  Northern  Iowa,  and  they  didn't  have  coal  mines 
there.  He  explained  to  me  that  there  was  nothing  that 
would  hinder,  as  the  coal  was  all  mined  out,  and  he  took 
quite  a  little  time  explaining  to  me  that  it  wouldn"'t  inter- 
fere with  anything,  the  coal  being  all  mined  out,  before  we 
ever  went  to  see  the  farm,  and  I  asked  the  question  whether 
that  would  hinder  giving  a  clear  title.  We  used  the  word 
*  clear  title';  didn't  use  the  word  *  merchantable  title';  I 
was  to  furnish  him  a  clear  title  to  my  property.  A  clear 
title  we  talked;  didnH;  use  the  word  'merchantable  title.' 
We  were  to  furnish  clear  titles  to  them.  And  he  explained 
that  to  me  at  the  time — very  satisfactory  at  the  time — that 
the  coal  lease  was  nothing  that  would  interfere.  So  we  went 
to  see  the  farm.  The  farm  is  practically  the  same  as  stated 
by  Mr.  Allgood.  I  went  and  looked  the  farm  over,  every- 
thing looked  good.  I  asked  Mr.  Peppers,  *How  about  this 
coal  business?'  and  he  did  explain  it  to  me  very  satisfactory 
that  it  was  nothing  that  should  interfere  in  any  way  what- 
ever, because  it  was  all  mined  out ;  and  I  took  their  word  for 
it  that  it  was.  Then  nothing  more  was  done  until  September, 
1912,  when  Mr.  Allgood  came  to  my  place.  He  had  come 
several  times,  and  he  thought  we  might  get  the  deal  through 
for  Peppers'  farm,  and  he  telephoned  and  said  for  my  wife 
and  I  to  come  down ;  so  my  wife  and  I,  with  Allgood,  went 
to  the  farm  in  an  automobile.  At  this  time  absolutely  noth- 
ing was  mentioned  about  the  coal  lease,  because  I  hadn't 
thought  anything  about  it  from  the  time  of  the  first  deal 
until  after  I  got  home  in  the  evening,  when  the  thing  came 
up  to  me 'about  the  title.  That  question  came  to  my  mind, 
and  in  the  morning,  when  Peppers  and  Allgood  came  to  go 
into  the  contract,  I  said,  'Boys,  now  I  got  to  studying  about 
that  this  would  be  a  clear  title;  whether  there  was  a  clear 
title  to  this.'    I  argued  that  it  would  be  a  blemish  to  the 
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sale  of  the  property;  and  they  argued  that  it  would  not. 
Anyhow,  that  was  the  argument.  Finally  Mr.  Peppers  ap- 
parently got  a  little  out  of  humor,  and  I  says,  at  any  rate, 
I  asked  him  the  question  whether  that  could  be  released  in 
any  way  oflf  of  the  farm.  Well,  we  were  arguing  the  case 
whether  that  would  be  considered  a  clear  title.  We  didn't 
use  the  word  *  merchantable  title';  but  we  did  use  the  word 
'clear  title.'  I  was  to  furnish  a  clear  title.  So  were  they. 
That  was  the  first  deal  we  talked.  The  question  then  was 
whether  that  actually  done  so,  and  that  brought  up  the  ques- 
tion that  morning.  There  was  nobody  open  yet  to  go  to  get 
a  contract,  as  far  as  that  goes,  because  possibly  it  was  only 
about  8  o'clock  in  the  morning.  I  argues  that  that  would 
not  be  a  clear  title,  that  I  couldn't  sell  the  farm  with  that 
on  it;  and  they  argued,  I  couldn't  say  just  how,  but,  any 
rate,  we  had  an  argument  there.  They  told  me  there  was  a 
coal  lease  there,  but,  of  course,  they  explained  it  to  me  satis- 
factory at  the  time  that  it  wasn't  no  harm  to  anything,  and 
that,  of  course,  settled  it  in  my  mind  that  wasn't  going  to 
be  any  hindrance  to  a  clear  title.  So  that  morning,  when  we 
went  to  see  the  farm,  we  went  ahead  and  supposed  the  deal 
was  all  through,  until  I  brought  up  that  question.  Now,  I 
never  refused  to  go  on  with  the  deal;  never  refused  to.  I 
stood  ready  all  of  the  time,  willing  and  anxious  to  make  the 
deal.  I  was  well  pleased  with  the  farm.  My  wife  was  well 
pleased  with  the  house.  We  wanted  to  make  the  deal,  and 
was  ready  there  to  make  the  deal,  and  I  simply  raised  the 
question  there  that  morning,  before  we  could  go  any  place  to 
make  a  contract.  Thereupon  Peppers  said:  *If  youMon't 
take  it  that  way,  some  one  else  will.'  They  went  away  and 
left  me.  I  supposed  it  was  settled  then.  Along  about  9 
o'clock  plaintiff  came  back.  He  commenced  talking  about 
drawing  the  conveyance;  that  the  lease  wouldn't  be  any 
hindrance.  But  I  shook  my  head.  I  couldn't  see  how  that 
could  be  considered  a  clear  title.  Thereupon,  upon  his  re- 
quest, we  went  to  an  abstractor  and  submitted  the  question. 
We  asked  the  abstractor  whether  it  would  be  considered  a 
clear  title  with  that  lease.  I  was  giving  an  abstract  to  show 
clear  title.  So  were  they.  I  asked  the  abstractor  the  ques- 
tion. He  said  it  would  not  be  a  clear  title  with  the  lease; 
that  there  would  likely  be  some  expense  to  removing  it.  It 
might  not  be  much  as  the  coal  was  all  worked  out.  .It  might 
cost  nothing.     I  didn't  change  my  mind  about  the  trade. 
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The  morning  they  came  to  me  I  raised  the  question  about 
the  lease,  whether  that  was  a  clear  title. 

Then  this  question  was  asked  him: 

Q.  Then,  as  I  understand  you,  you  wanted  to  tell  the 
jury  that  you  knew  from  the  beginning  that  there  was  a  coal 
lease  on  the  land?  They  explained  it  to  you;  that  you  had 
a  couple  of  months  to  study  over  it;  and  that  about  11  o'clock, 
after  the  bargain  had  been  made,  you  thought  that  the  title 
might  not  be  a  clear  one,  and  that  that  spoiled  the  trade,  and 
that  is  the  basis  of  your  refusal  to  pay  commission.  Is  that 
right?  A.  I  never  refused  to  trade,  understand  me.  I 
didn  't  refuse  to  complete  the  deal.  I  simply  raised  the  ques- 
tion whether  that  was  a  clear  title.  They  refused  to  go  on 
with  the  deal,  rather  than  furnish  what  I  would  consider  a 
clear  title.  I  was  told  the  lease  was  on  the  land.  I  didn't 
tell  them  that  the  deal  was  completed  at  the  farm.  I  tald 
them  to  come  over  to  Oskaloosa  the  next  morning ;  that  there 
were  things  to  be  considered  yet.  I  didn't  enter  into  any 
contract  on  the  farm.  I  said  to  Mr.  Peppers :  '  This  is  quite 
a  deal.  We  ought  to  consider  it;  think  it  over.'  I  said  there 
were  lots  of  things  to  come  up  that  we  haven't  thought  of. 
I  told  him  to  come  to  Oskaloosa  in  the  morning,  and  he  said 
he  would.  He  came,  and,  of  course,  as  I  have  stated,  in  the 
meantime  this  matter  of  a  clear  title  came  into  my  mind. 

Without  setting  out  the  evidence  in  full,  there  is  evi- 
dence from  which  the  jury  might  have  found  that  the  defend- 
ant accepted  the  farm  with  the  coal  lease  on  it;  that  all  the 
^    _.  .         .  terms  of  the  exchange  were  agreed  upon  be- 

m?Mion:*^2vi-      tween  Peppers  and  the  defendant  while  on 
dence.  ^^j^^  farm;  that  there  was  nothing  said  be- 

tween them  as  to  the  character  of  the  title  of  the  property 
of  either ;  that  the  only  agreement  was  to  furnish  an  abstract, 
if  requested.  It  appears  that  no  request  for  an  abstract  was 
made  by  either  party.  There  is  evidence  to  the  effect  that 
this  mine  had  been  abandoned  from  fourteen  to  sixteen  years; 
that  the  defendant  had  full  knowledge  of  the  character  of 
the  work  done  in  the  mine,  and  the  condition  in  which  the 
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land  was  left;  that  he  saw  a  copy  of  the  lease  the  first  time 
he  was  down  ^  there.  He  testifies,  however,  that  he  did  not 
know  the  terms  of  the  lea^.  There  is  evidence  that  at  the 
time  he  was  about  to  return  home  from  the  farm,  after  exam- 
ining it  with  his  wife,  he  said  he  would  take  the  place  on 
the  terms,  and  Peppers  and  the  plaintiff  said,  **We  will  go 
to  Albia  and  draw  up  the  contract;"  and  he  said,  ''I  cannot 
go  to  Albia,  but  will  meet  you  in  Oskaloosa  the  next  morn- 
ing. Come  to  Oskaloosa  in  the  morning,  and  we  will  draw 
up  the  contract.  Everything  is  satisfactory  that  we  have 
agreed  satisfactory;  that  we  have  agreed  upon." 

From  the  evidence  submitted,  the  jury  might  well  have 
found  the  following  facts:  That  the  defendant  employed 
plaintiff  to  procure  the  exchange  of  property  between  him 
and  Peppers;  that  plaintiff  brought  the  defendant  and  Pep- 
pers together;  that  they  entered  into  a  contract  satisfactory 
to  both  for  the  exchange,  on  defendant's  second  visit  to  the 
farm;  that  nothing  was  said  about  the  character  of  title  to 
be  delivered  by  either;  that  it  was  agreed  that  an  abstract 
should  be  given  by  each,  if  requested;  that  no  abstract  was 
requested ;  that  Peppers  appeared  the  next  morning  at  Oska- 
loosa at  the  request  of  the  defendant,  and  that  he  was  then 
ready,  able,  and  willing  to  perform  all  the  conditions  of  his 
contract,  and  make  the  exchange  agreed  upon;  that  the  de- 
fendant objected  to  carrying  out  the  contract  because  of  the 
lease,  fearing  that  the  lease  might  interfere  with  the  resale 
of  the  property.  The  jury  might  well  have  found  that  the 
defendant  was  informed,  before  he  made  the  contract,  of  all 
the  conditions  of  the  lease,  and  that  he  agreed  to  take  it  sub- 
ject to  the  lease.  Surely,  then,  the  plaintiff  had  performed 
all  that  was  required  of  him,  or  that  he  could  perform  in 
consummating  the  deal.  It  was  then  up  to  the  defendant  to 
perform ;  Peppers  being  ready,  able,  and  willing  to  perform. 
His  refusal  to  perform  did  not  relieve  him  of  his  obligation 
to  pay  plaintiff's  commission.    So  much  for  the  facts. 

The  first  complaint  made  by  the  defendant  is  that  the 


Mar.  1914]  Allgood  v.  Fahrney.  549 

court  refused  to  sustain  his  motion  to  transfer  the  cause  to 
the  equity  side  of  the  calendar  for  trial. 
2    samb-  reforma-  Plaintiff  claims  that  he  has  alleged  in  his 

SScta'  juriedic.  ^^^^^wer  certain  equitable  matters  which  en- 
*'°°'  title  him  to  have  the  case  so  transferred.    He 

seems  to  base  this  on  the  idea  that  equity  has  jurisdiction 
to  reform  contracts,  and  that  his  rights  could  not  be  protected 
until  the  contract,  as  stated  by  plaintiff  in  his  petition,  was 
reformed.  But  it  is  apparent,  from  this  record,  that  both  the 
contract  between  the  plaintiff  and  the  defendant  and  the  con- 
tract between  defendant  and  Peppers  rest  in  parol.  There 
was  no  writing  evidencing  either  contract.  Equity  will  not 
make  contracts  for  parties,  nor  reform  contracis.  Equity  only 
takes  cognizance  where  the  contract  has  been  reduced  .to  writ- 
ing, and  the  writing  does  not  express  truly  the  actual  contract 
entered  into  between  the  parties.  Where  the  writing,  through 
fraud  or  mistake,  does  not  express  the  true  contract,  equity 
will  reform  the  writing,  which  is  the  evidence  of  the  contract, 
to  conform  it  to  the  real  contract,  as  actually  made  between 
the  parties.  But  where  the  contract  rests  in  parol,  parol  evi- 
dence is  necessary  to  establish  the  contract,  and  the  contract 
is  that  which  the  evidence  shows  it,  in  fact,  was,  and  is  en- 
forced according  to  the  proof,  whether  in  law  or  in  equity. 
This  is  clearly  a  law  action;  and  the  court  did  not  err  in 
refusing  to  transfer  the  cause  to  equity  for  the  purposes 
suggested  by  the  defendant. 

The  next  contention  is  that  the  ccmtract  between  Fahrney 
and  Peppers  was  not  in  writing;  that  no  binding  contract 
was  made  effectual  between  Peppers  and  the  defendant.  This 

is  not  necessary.     The  contract  having  been 

3.   Samb:  recovery 

jJ^commiMion :  made  between  Peppers  and  defendant  in  pa- 
frauds.  j,q1^  ajj^  Peppers  having  appeared  ready,  able 
and  willing  to  perform  his  contract  and  to  make  the  exchange, 
and  to  make  the  writing  to  evidence  the  exchange,  the  fault 
was  the  defendant's  that  it  was  not  consummated.  All  that 
was  necessary  to  be  done  by  the  defendant  was  to  consum- 
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mate  the  contract  by  reducing  it  to  writing  to  make  it  an 
effectual,  binding  contract  upon  Peppers.     He  cannot  hide  ' 
behind  his  own  wrong  in  refusing  to  do  so. 

As  stated  in  Bird  v,  PhiUips,  115  Iowa,  703:  ''Another 
objection  in  this  connection  is  that  plaintiff  did  not  have  a 
binding  agreement  with  the  would-be  purchaser.  A  ver])al 
agreement  on  the  part  of  the  buyer  that  he  would  effect  the 
purchase  is  sufficient."  See,  also,  Ford  v.  Easley,  88  Iowa,  606. 

In  this  last  case  it  is  said:  Where  an  agent  ''is  employed 
to  sell  property  at  a  designated  price,  and  on  stated  terms, 
he  is  entitled  to  his  commission  when  he  has  found  a  cus- 
tomer who  is  able  and  willing  to  take  the  property  at  that 
price,  and  on  those  terms,  whether  a  sale  is  consummated  or 
not."  And  it  is  the  holding  of  this  case  that,  when  an  agent 
finds  a  person  who  agrees  to  take  the  property  on  the  terms 
given,  and  is  able,  ready,  and  willing  to  carry  out  the  agree- 
ment, he  has  done  all  he  was  authorized  to  do  to  effect  a  sale, 
and  is  entitled  to  his  compensation  for  his  services. 

The  rule  generally  is  that,  where  an  agent  who  is  au- 
thorized to  procure  a  purchaser  for  his  principal's  land,  or 
to  make  an  exchange  of  land,  on  terms  satisfactory  to  his 
principal,  procures  one  who  is  ready,  able,  and  willing  to 
purchase,  or  make  the  exchange  on  terms  satisfactory  to  the 
principal,  and  an  oral  contract  is  entered  into  between  them 
as  to  the  terms  upon  which  the  sale  or  exchange  shall  be 
made,  and  the  sale  or  exchange  is  actually  agreed  upon,  sat- 
isfactory to  both  parties,  though  not  reduced  to  writing,  and 
though  not  enforceable  by  either  the  buyer  or  the  seller  be- 
cause of  the  statute  of  frauds,  yet,  if  the  purchaser  procured 
is,  at  the  time,  ready,  able  and  willing  to  perform  all  the 
conditions  of  the  contract  and  enter  into  a  written  instru- 
ment binding  both  parties,  and  nothing  remains  to  be  done 
on  the  part  of  the  agent's  principal  except  to  make  the  writ- 
ing which  would  bind  it,  and  he  refuses  to  do  so,  the  agent 
is  entitled  to  his  commission,  because  he  has  done  all  that 
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his  contract  requires  him  to  do,  and  has  earned  his  commis- 
sion. The  failure  to  consummate  the  contract  was  the  fault 
of  his  principal  alone. 

Some  complaint  is  made  of  the  action  of  the  court  in 
refusing  defendant  the  right  to  show  that  Peppers  had  sub- 
sequently sold  the  land  to  another.    There  was  no  error  in 

this.     The  plaintiff  was  not  bound  to  hold 

4 .   Samb  :  recoyery 

of  commission.  Peppers  in  readiness,  at  all  times,  after  de- 
fendant had  refused  to  complete  the  contract.  Nor  could  he 
control  Peppers'  action  in  disposing  of  the  land  thereafter. 
Defendant  had  his  opportunity  and  refused  to  avail  himself 
of  it. 

Many  other  questions  are  raised  and  argued  on  this  ap- 
peal which  are  in  no  way  relevant  to  the  issues  joined,  and 
no  way  determinative  of  any  right  involved  in  this  suit,  and 
we  pass  them  by  without  comment.  This  is  purely  a  fact 
case,  with  the  evidence  conflicting.  The  jury  have  decided 
the  facts  in  favor  of  the  plaintiff,  and  there  is  evidence  to 
support  their  finding.    In  such  cases  we  do  not  interfere. 

Some  question  is  raised  as  to  the  instructions  given  by 
the  court.  We  have  examined  these  instructions  with  care, 
and  find  that  they  fully  and  fairly  present  all  the  issues  and 
the  law  proper  to  be  submitted  to, the  jury  in  determining 
a  case  of  this  character.  The  law  governing  the  rights  of 
the  parties,  under  facts  such  as  are  disclosed  here,  has  been 
so  often  discussed  by  this  court,  and  so  fully  determined, 
that  we  do  not  feel  called  upon  to  reconsider  these  questions 
again. 

Practically  the  only  issue  raised  by  defendant's  answer 
involved  the  truth  of  plaintiff's  contention,  as  set  out  in  his 
petition.  A  general  denial  raised  the  only  issue  which  could 
be  properly  submitted  to  the  jury  under  this  record,  and 
it  was  so  submitted  by  the  court. 

The  special  interrogatories  asked  by  the  defendant  could 
not  properly  have  been  submitted  by  the  court.     The  jury 
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are  not  required  to  find  specially  the  truth  or  falsity  of  every 

claim  raised  by  a  party  in  his  pleadings, 
dai  interroga-    This  is  true  where  the  ultimate  conclusion 

torles.  ,11. 

depends  upon  the  existence  or  non-existence 
of  many  facts,  each  of  which  have  a  relation  to,  and  form 
a  chain  in,  the  facts  and  circumstances  on  which  the  final 
conclusion  rests,  and  courts  do  not  submit  special  interroga- 
tories to  juries,  except  as  to  the  ultimate  facts. 

We  have  examined  this  record,  and  w6  find  no  reversible 
error,  and  the  cause  is  therefore — Affirmed. 

Ladd,  C.  J.,  and  Deemeb  and  Withrow,  JJ.,  concur. 


Mike  Cabnego  v.  Crescent  Coal  Compant,  Appellant. 

Infants:     wronopul  death:     becovery  of  burial  expenses.     Under 

1  the  statute  of  this  state  a  father  and,  in  case  of  his  death,  impris- 
onment or  desertion  of  his  family,  the  mother  can  recover  for  ex- 
penses and  actual  loss  of  services  resulting  from  the  injury  or 
death  of  a  minor  child;  and  included  in  the  term  expenses  are 
those  of  suitable  burial. 

Same:     burial  expense:    reasonable  value:    evidence.    VThile  proof 

2  of  the  cost  of  an  article  on  the  open  market  or  at  auction  is  some 
evidence  of  the  reasonable  value  of  the  article,  evidence  simply 
that  plaintiff  paid  a  specified  sum  for  the  burial  expenses  of  his 
minor  child  negligently  killed,  though  admissible  to  show  that  such 
expense  had  been  incurred,  was  insufficient  to  show  the  reasonable 
value  of  the  same  and  to  justify  submission  of  that  issue  to  the 
jury. 

Mines  and  mining:     neouoence:    instructions:    refusal  of  request. 

3  V^here  the  court  instructed  that  plaintiff  could  recover  only  in 
case  the  jury  found  that  it  was  defendant's  duty  to  inspect  the 
roof  of  the  mine  where  decedent  was  at  work,  and  failed  to  per- 
form such  duty,  and  that  if  it  was  decedent's  duty  to  make  such 
inspection,  or  if  the  roof  was  subject  to  change  brought  about  by 
decedent  or  the  other  workmen,  and  its  dangerous  condition  thus 
resulted  he  could  not  recover,  there  was  no  occasion  for  giving  a 
requested  instruction  that  the  burden  was  upon  plaintiff  to  show 
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that  the  falling  of  slate  from  the  roof  which  caused  decedent's 
death  was  one  of  the  dangers  incident  to  his  eniploTment. 

Same:     infants:      nkouqent   death:      dauaoeb.      A   parent   is   en- 
4    titled  to  recover  for  the  negligent  death  of  a  minor  child  the  pres- 
ent worth  of  his  probable  earnings  to  the  time  of  his  majority, 
less  the  probable  cost  of  his  support  and  maintenance  for  such 
time. 

In  the  instant  case  the  net  earnings  of  a  minor  son  for  about 
two  years  and  five  months,  including  a  reasonable  sum  for  burial 
expenses  is  not  shown  to  have  exceeded  $1,000.00. 

Appeal  from  Mahaska  District  Court. — Hon.  John  P.  Tal- 

BOTT,  Judge. 

Tuesday,  March  24,  1914. 

Action  by  a  parent  for  the  expenses  and  loss  of  services 
of  a  minor  son,  killed,  as  is  alleged,  by  the  negligent  act  of 
the  defendant.  From  judgment  against  it,  the  defendant 
appeals. — Affirmed  on  condition. 

Burrell  &  Devitt  and  John  T,  Clarkson,  for  appellant. 

8.  V.  Reynolds  and  McCoy  &  McCoy,  for  appellee. 

.  Ladd,  C.  J. — The  facts  are  sufficiently  stated  in  Carnego  v. 
Crescent  Coal  Company,  163  Iowa,  194,  where  the  action  was 
by  the  administrator  of  the  estate  of  the  deceased.   In  this 

action  the  father  sought  to  recover  for  ex- 

1 .  Infants : 

wrongful  death :  penses  of  bunal  and  loss  of  services,  to  which 

recovery  of  ^  ' 

burial  expenses,  he  would  have  been  entitled  had  his  son  lived 
until  he  attained  majority.  Appellant  first  contends  that  there 
can  be  no  recovery  in  such  a  case  for  funeral  expenses.  At  the 
common  law  it  was  the  duty  of  the  father  to  inter  his  child 
upon  death  decently  and  to  defray  the  necessary  funeral  ex- 
penses. Beg,  V,  Vann,  5  Cox.  C.  C.  379.  If  death  occurred 
instantly,  he  could  not  recover  from  the  wrongdoer  causing 
the  loss  of  services  or  for  funeral  expenses.  Trow  v.  Thomas, 
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70  Vt.  580  (41  Atl.  652),  but  if  the  child  survived  some  time, 
he  might  recover  for  such  loss  up  to  the  time  of  his  demise, 
together  with  expenses  for  medical  attendance,  nursing  and 
the  like.  Louisville,  New  Albany  iSk  Chicago  Railway  Co,  v. 
Ooodykoontz,  119  Ind.  Ill  (21  N.  E.  472,  12  Am.  St.  Rep. 
371) ;  Jackson  v.  Railway,  140  Ind.  241  (39  N.  E.  663,  49 
Am.  St.  Rep.  192) ;  Carey  v.  Railway,  1  Cush.  (Mass.)  475 
(48  Am.  Dec.  616),  and  valuable  note  at  page  622;  Southern 
Ry.  Co.  v.  Covenia,  100  Ga.  46  (29  S.  E.  219,  40  L.  R.  A.  253, 
62  Am.  St.  Rep.  312) ;  Augusta  Factory  v.  Davis,  87  Qa.  648 
(13  S.  E.  ?77;  29  Cyc.  1641). 

The  subject  is  now  regulated  by  section  3471  of  the  Code, 
providing  that:  **A  father,  or  in  case  of  his  death  or  im- 
prisonment or  desertion  of  his  family,  the  mother,  may  as 
plaintiff  maintain  an  action  for  the  expenses  and  actual  loss 
of  service  resulting  from  the  injury  or  death  of  a  minor 
child."  In  view  of  the  previous  state  of  the  law,  there  can 
be  no  doubt  of  what  was  intended  by  this  statute  or  the  word 
"expenses."  It  has  reference  to  the  reasonable  cost  incurred 
for  medical  attendance,  nursing  and  the  like,  including  that 
of  suitable  burial.  Cleary  v.  City  Ryt  Co.,  76  Cal.  240  (18 
Pac.  269) ;  6  Thomp.  Neg.,  section  7093.  Statutes  authoriz- 
ing recovery  for  the  wrongful  death  of  a  minor  child,  not 
specifying  expenses,  are  construed  in  England  and  several  of 
the  states  so  as  not  to  include  the  cost  of  burial.  See  Dalton 
V,  Ry,,  4  C.  B.  (N.  S.)  296.  Consolidated  Traction  Co.  v. 
Hone,  60  N.  J.  Law,  444  (38  Atl.  759).  These  decisions  are 
not  in  point,  and  funeral  expenses  were  rightly  held  recov- 
erable. 

II.  The  only  evidence  concerning  the  expenses  of  burial 
was  that  given  by  plaintiff's  son,  John  Carnego:  **Do  you 
know  how  much  the  funeral  expenses  were  in  this  caset    A. 

$529.25.     Q.  Who  paid  it?     A.  I  did.     Q. 

2.   Same:  burial  -v  jr  -* 

BonaWe  vaiu^*-    "^^0™^  ^^^  y^^  V^J  it  for?    A.  I  paid  it  for 
evidence.  j^y  father.    Q.  Who  gave  you  the  money  to 

pay  it  with?    A.  My  father."    Objection  was  made  to  each 


Mar.  1914]  Carnego  v.  Coal,  Co.  555 

question  and  overruled.  The  evidence  was  admissible  as  tend< 
ing  to  show  that  the  expenses  had  been  incurred  and  paid. 
Was  it  sufScient  to  establish  the  reasonableness  of  the  cost? 
Had  the  various  items  making  up  these  expenses  and  the 
cost  of  each  been  stated,  there  might  have  been  room  for  the 
jury  to  infer  therefrom  the  reasonable  value  thereof,  and 
whether  they  were  such  as  properly  might  be  chargeable 
against  defendant  for  the  interment  of  a  person  in  deceased's 
station  in  life. 

It  seems  well  settled  that  proof  of  what  has  been  paid 
for  an  article  of  personal  property  recently  in  the  open  mar- 
ket, or  when  sold  at  auction,  or  when  it  has  no  market  value 
and  its  change  of  condition  is  shown,  is  received  as  furnish- 
ing some  evidence  of  its  actual  or  reasonable  value.  3  Gham- 
berlayne  on  Evidence,  sections  2175-lb,  2175-lc.  Thus  in  Bird 
V.  Everard,  4  Misc.  Rep.  104  (23  N.  Y.  Supp.  1008),  what  ' 
plaintiff  paid  for  an  overcoat  in  the  absence  of  other  proof 
was  held  sufficient  to  show  its  value  and  in  SmaJl  v.  Pool,  30 
N.  C.  47,  evidence  of  what  plaintiff  gave  for  a  slave  and 

« 

what  he  afterwards  sold  her  for  was  admitted  as  an  aid  to 
the  jury  in  assessing  damages. 

In  Motion  v.  SmUh,  27  R.  I.  57  (60  Atl.  681,  8  Ann.  Cas. 
831),  the  court  observed  that  **an  owner  is  doubtless  usually 
qualified  to  state  the  cost  price  of  articles  of  personal  prop- 
erty, and  from  that,  with  information  as  to  age  and  wear, 
the  jury  might  estimate  values."  In  Swanson  v.  RaHiffoy, 
116  Iowa,  304,  the  holding  was  that  a  witness  might  testify 
**to  the  price  paid  for  land  as  tending  to  show  its  market 
value. ' '  In  Richmond  v.  RaUmay,  40  Iowa,  264,  the  cost  of  a 
building  was  received  in  evidence,  not  as  the  measure  of  dam- 
ages, but  as  a  means  to  aid  the  jury  in  arriving  at  its  present 
value.  See  McMahon  v.  City  of  Buluque,  107  Iowa,  62 ;  Jones 
V.  Morgan,  90  N.  Y.  4  (43  Am.  Rep.  131) ;  Sullivan  v,  Lear, 
23  Pla.  463  (2  South.  846,  11  Am.  St.  Rep.  388) ;  Thompson 
V,  Anderson,  94  Iowa,  554. 

Other  cases  might  be  cited  illustrating  the  application 


« 
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of  the  rule  indicated.  There  is  nothing  here,  however,  to 
show  for  what  the  funeral  expenses  were  incurred,  or  what 
was  paid  for  the  several  articles  as  distinct  from  services 
rendered.  If  the  articles  were  purchased  on  the  open  mar- 
ket, the  amount  paid  would  be  some  evidence  of  their  rea- 
sonable value.  But  the  question  still  remains  as  to  the 
propriety  of  procuring  that  which  was  obtained  as  reason- 
ably essential  to  the  decent  .burial  of  deceased.  See  Foley  v. 
Brocksmit,  119  Iowa,  457,  where  this  court  exacted  a  remit- 
titur of  aU  in  excess  of  $150,  where  $455  had  been  allowed 
as  funeral  expenses.  Moreover,  it  seems  quite  clear  from 
the  authorities  that  a  different  rule  obtains  in  proving  the 
value  of  services  rendered  or  repairs  made  than  in  showing 
what  articles  of  personalty  are  worth.  This  is  on  the  ground 
that  no  criterion,  as  that  of  the  open  market,  is  ordinarily 
furnished  the  jury  by  which  to  estimate  the  value  of  what 
is  done.  Thus  in  Hobbs  v.  City  of  Marion,  123  Iowa,  726, 
it  was  said:  **The  jury  may,  and,  indeed,  must,  be  left  to 
place  its  own  estimate  upon  damages  for  pain  and  suffering, 
for  they  are  not  measurable  by  the  test  of  market  values; 
but  the  value  of  services  and  the  amount  of  damages  to  prop- 
erty are  matters  concerning  which,  under  ordinary  circum- 
stances, direct  and  competent  evidence  is  available,  and  with- 
out it  they  should  not  go  to  the  jury." 

In  Schimpf  v.  SUter,  64  Hun,  463  (19  N.  Y.  Supp.  644), 
it  was  adjudged  that  ''to  allow  proof  of  the  amount  paid  by 
plaintiff  to  his  physician  without  showing  the  value  of  the 
services*'  was  error,  and  this  ruling  was  confirmed  by  the 
Court  of  Appeals  in  Oumb  v.  Railway,  114  N.  Y.  411  (21 
N.  E.  993),  where  it  was  held  to  be  error  to  allow  the  plain- 
tiff to  testify  to  the  amount  paid  for  the  reparation  of  a 
wagon  without  evidence  pf  the  value  thereof  and  also  in  al- 
lowing him  to  testify*  what  was  a  physician 's  charge  for  his 
services  without  evidence  of  payment  or  the  value  of  the 
services  other  than  the  remark  of  the  physician  stating  the 
amount  of  his  bill  and  that  it  was  small. 


-n^ 
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In  Wheeler  v.  Railway,  91  Tex.  356  (43  S.  W.  876),  the? 
court  held  that  the  injured  party  must  prove  what  would 
be  reasonable  compensation  to  the  physician  for  the  services 
rendered  and  would  be  entitled  to  recover  that  amount  if 
he  had  paid  or  was  liable  to  pay  the  same,  adding:  **It  was 
error  in  the  trial  court  to  submit  to  the  jury  the  question  of  the 
medical  bill  paid  by  the  plaintiff  for  services  rendered  to  him, 
because  there  was  no  proof  that  such  amount  was  a  reason- 
able compensation  for  the  services  rendered."  In  Massena 
Savings  Ba/nk  v.  Garside,  151  Iowa,  168,  and  Waltham  Piano 
Co,  V.  Freeman,  159  Iowa,  567,  allowing  the  jury  to  take  into 
consideration  the  amount  paid  an  attorney  without  proving  its 
reasonable  value,  was  held  to  have  been  erroneous.  We  have 
held,  however,  that  where  the  services  rendered  are  of  a  na- 
ture likely  to  be  familiar  to  the  jury  and  the  charge  is  not 
questioned,  its  reasonableness  may  be  safely  left  for  their  de- 
termination. Lampman  v.  Bruning,  120  Iowa,  167 ;  Scurlock 
V.  City  of  Boone,  142  Iowa,  ^84. 

In  Sachra  v.  Town  of  Manilla,  120  Iowa,  562,  the  court 
instructed  that  the  plaintiff  should  be  allowed  for  money 
expended  for  medical  trieatment,  and  this  was  criticized  for 
not  stating  instead  that  he  was  entitled  to  recover  the  rea- 
sonable value  of  the  expenses  incurred  therefor,  and  the  court, 
after  directing  attention  to  the  fact  that  the  evidence  indi- 
cated that  the  services  of  one  physician  were  worth  $100,. 
and  that  the  bill  of  the  other  was  not  over  $20,  held  that  this: 
justified  the  instruction,  citing  Flanagan  v.  Railway,  83  Iowa, 
639,  where  the  expenses  were  shown  to  be  $40  or  $50,  and  the 
court,  after  stating  it  was  not  '*  pretended  that  the  expendi- 
ture of  such  a  sum  was  unreasonable  or  unnecessary, '  *  decided 
that  it  would  not  be  presumed  that  the  finding  of  the  jury 
exceeded  such  amount,  and  therefore  no  prejudice  was  suf- 
fered from  the  instruction. 

In  Vedder  v.  Delamey,  122  Iowa,  583,  it  appeared  that 
the  plaintiff  after  being  injured  was  kept  by  the  oflBcers 
charged  by  the  law  with  relief  of  the  poor,  and  cared  for 
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at  the  expense  of  the  county,  and  he  testified  that  he  had 
promised  to  reimburse  the  county  for  the  expenses  incurred 
and  proved  the  items  and  amount  of  such  expenditures.  In 
response  to  the  contention  that  such  evidence  was  not  ad- 
missible, the  court,  after  showing  that  he  was  entitled  to 
reasonable  and  fair  value  of  the  expenses,  observed  that :  '  *  It 
has  often  been  held  that  proof  of  what  the  plaintiff  has  in 
fact  paid  for  such  necessary  services  is  some  evidence  of 
their  reasonable  value,  and  is  suflScient  to  justify  the  sub- 
mission of  the  question  to  the  jury''  (citing  the  Lampman 
and  Sachra  cases  and  Colwell  v.  Railway,  57  Hun,  452,  10 
N.  Y.  Supp.  636),  adding:  **The  fact  that  the  expenses  in 
this  case  were  first  assumed  or  paid  by  the  county,  and  that 
thereafter  plaintiff  undertook  or  agreed  to  reimburse  the 
county  for  the  expenditures  in  his  behalf,  does  not  make  the 
rule  any  less  applicable."  The  point  actually  decided  seems 
to  have  been  that  stated  in  this  excerpt,  and  the  previous 
suggestion  as  to  the  cost  of  services,  not  inconsistent  with 
the  Lampmari  case,  to  have  been  made  in  aid  of  this  conclu- 
sion. The  decisions  of  this  state,  as  seen,  do  not  sustain  the 
thought  that  the  amount  paid  for  services  of  any  nature  is 
enough  evidence  to  warrant  submitting  the  issue  as  to  the 
sum,  for  in  Sachra  v.  Tovm  of  Manilla  value  was  otherwise 
proven  and  in  Lampman  v.  Bruning  and  Scurlock  v.  City  of 
Boone,  this  was  permissible  only  where  the  services  and  their 
value  were  likely  familiar  to  the  jury.  In  Colivell  v.  Man- 
hattan  By.  Co.,  57  Hun,  452  (10  N.  Y.  Supp.  636),  a  nurse 
was  paid  $100  for  nursing  the  plaintiff  six  months,  and  after 
directing  attention  to  the  rule  that  the  price  was  some  evi- 
dence of  the  value  of  property,  the  court  says:  **The  price 
actually  paid  for  personal  services,  such  as  those  of  this  nurse, 
may  be  considered  as  some  evidence  of  the  value  of  the  work 
performed,  and  constitute  competent  proof  sufficient  to  war- 
rant the  jury  in  considering  the  item  in  the  assessment  of 
damages."  This  was  correct  as  applied  to  the  services  of 
an  unskilled  nurse  {Scurlock  v.  City  of  Boone,  supra),  and 
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if  it  related  to  skilled  nurses,  any  value  the  ruling  may  have 
had  as  authority,  the  court  being  intermediate,  was  destroyed 
by  the  decisions  of  the  Court  of  Appeals  of  New  York  here- 
tofore cited,  announcing  a  different  doctrine.  Services  per- 
sonal or  otherwise  are  so  various  and  differ  so  much  in  their 
nature  and  value  that  general  application  of  the  principle 
pertaining  to  proof  of  value  of  property  ought  not  to  obtain. 
It  is  matter  of  daily  observation  that  prices  paid  different 
persons  for  like  services  differ  radically.  There  is  no  general 
criterion,  such  as  the  open  market,  by  which  to  ascertain 
what  the  rendition  of  a  specified  service  is  worth.  This  often 
depends  on  experience,  or  environment,  and  frequently  on 
opportunity.  One  will  exact  many  times  as  much  as  another 
for  precisely  the  same  service,  and  it  is  not  exacting  too  much 
to  require  something  more  than  mere  proof  of  cost,  save 
in  the  more  familiar  employments  where  supply  and  demand 
regulate  somewhat  as  in  the  open  market,  or  prices  are  uni- 
form, in  order  to  establish  the  reasonable  value  of  services 
rendered.  Moreover,  if  this  were  not  so,  as  the  services  ren- 
dered were  not  disclosed,  the  jury  could  not,  in  any  event, 
fix  their  value. 

The  general  statement  of  the  cost  of  funeral  expenses, 
in  the  absence  of  any  other  evidence,  did  not  justify  the  sub- 
mission of  the  reasonable  expense  thereof  to  the  jury. 

III.  Exception  is  taken  to  the  refusal  of  the  court  to 
instruct  the  jury  that  the  burden  was  upon  the  plaintiff  **to 
establish  by  a  preponderance  of  the  evidence  that  the  fall- 
ing of  the  slate  from  the  roof  that  caused 
MiNiifal^negii-  the  death  of  Frank  Camego  was  not  one  of 
tions  :*  refusal     the  dangers  incident  to  the  employment  in 

of  request. 

which  said  Frank  Camego  was  then  and  there 
engaged,"  and  that  if  he  failed  to  do  so,  verdict  should  be 
for  the  defendant.  There  was  no  error,  for  the  court  had 
submitted  to  the  jury  whether  it  was  the  duty  of  the  defend- 
ant to  inspect  and  care  for  the  roof  at  the  point' where  de- 
ceased lost  his  life,  and  that  recovery  could  only  be  had  in 


560  Carneoo  v.  Coal  Co.  [164  Iowa 

event  the  jury  found  that  it  owed  him  such  duty  and  failed 
to  perform  it.  The  converse  of  this  proposition  also  was 
stated  in  saying  that  if  it  was  the  duty  of  the  deceased  and 
those  working  with  him  to  inspect  and  care  for  the  roof 
of  the  entry,  or  that  the  entry  was  subject  to  change  wrought 
by  the  deceased  with  others,  and  its  condition  was  the  result 
of  what  they  did  when  in  control  thereof,  there  could  be  no 
recoyery.  These  instructions  included  the  proposition  con- 
tained in  the  request.  Indeed,  it  has  often  been  held  that 
practically  there  is  no  such  thing  as  the  assumption  of  a 
risk  save  that  of  the  negligence  of  the  employer,  and  that 
the  servant  of  necessity  enters  into  the  employment  of  the 
master  with  reference  to  existing  conditions  or  those  created 
by  the  work,  and  surely  if  it  was  the  duty  of  the  defendant 
to  inspect  and  care  for  the  roof  so  as  to  render  it  safe,  and 
it  failed  to  do  so,  the  servant  cannot  be  said  to  have  assumed 
also  the  duty  of  inspection  or  care  as  incidental  to  his  em- 
ployment.   There  was  no  error  in  refusing  the  instruction. 

IV.  The  deceased  would  have  attained  his  majority  had 
he  lived  until  October  7,  1913,  so  that  the  services  to  which 
plaintiff  would  have  been  entitled  were  for  two  years,  four 

months,  and.  twenty-five  days.    In  answer  to 

4 .   Samb  :  Infants :  •  i    •    x  x     *         xi.       •  £        ^    xu   i. 

negligent  death :  Special  interrogatories,  the  jury  found  that 

he  would  have  earned  during  this  time 
$1,860.39 ;  that  the  cost  of  his  support  and  maintenance  would 
have  been  $241.57,  and  plaintiff  was  allowed  $300  for  funeral 
expenses.  The  court,  according  to  the  briefs,  concluded  that 
the  cost  of  maintenance  would  have  been  at  least  $738.85, 
and  that  the  allowance  for  funeral  expenses  should  not  have 
exceeded  $150,  and  required  a  remittitur  of  $643.81,  reduc- 
ing the  judgment  to  $1,275.  The  evidence  disclosed  that  dur- 
ing the  twenty-six  months  previous  to  his  death  the  deceased 
had  earned  as  a  miner  $955.05,  that  the  average  earnings  in  the 
mine  had  been  $52.36  a  month,  and  that  miners  ordinarily  at 
that  particular  mine  are  not  employed  to  exceed  270  days  a 
year,  while  in  others  the  average  is  217  and  218  days  per 
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year.  He  earned  a  little  over  $62  per  month  during  July 
and  August,  1910,  and  from  January  1,  1911,  to  ^lay  12th 
of  that  year  his  entire  wages  amounted  to  but  $160.50.  He 
was  working  with  three  adults,  receiving  his  equal  share  of 
the  earnings,  and  these  amounted  to  about  $37  a  month,  and 
yet  the  jury  on  this  evidence  found  that  he  would  have  earned 
but  for  his  death  $62  or  $63  per  month  until  he  was  of  age. 

The  plaintiff  was  entitled  to  recover  the  present  worth 
of  the  probable' earnings  of  the  deceased  up  to  the  time  he 
would  have  become  of  age,  less  the  probable  cost  of  clothing, 
maintenance  and  the  like  {Benton  v.  Railivay,  55  Iowa,  496), 
and  it  is  manifest  from  the  figures  given  that  more  than  this 
was  allowed. 

If  the  plaintiff  cares  to  file  a  remittitur  of  enough  with 
the  $150  allowed  for  funeral  expenses  to  reduce  the  judgment 
to  $1,000,  with  interest,  within  thirty  days,  it  will  stand 
affirmed,  with  costs;  otherwise  reversed.  Affirmed  on  con- 
dition. 

Deemer,  Gaynob,  and  Withbow,  JJ.,  conqjir. 


E.  M.  Sheffield,  Appellee,  v.  Hancock  County,  Iowa,  and 
A.  W.  Bingham,  Andrew  Anderson,  W.  G.  Green,  0.  A. 
Phelps,  John  T.  Bush,  Members  of  the  Board  op 
Supervisors  op  Hancock  County,  Iowa,  Appellant. 

Conveyances:  consideration:  specitic  performance.  Where  a  board 
1  of  county  supervisors  and  a  purchaser  from  the  county  of  a  lake  bed 
both  thought  that  the  county  had  some  interest  therein,  although 
the  extent  of  the  interest  was  admittedly  doubtful,  and  both  knew 
it  was  questionable  if  the  purchaser  could  perfect  title  after  con- 
Teyance  by  the  county,  a  contract  for  a  quit  claim  deed  upon  a 
valuable  consideration  was  enforceable;  and  the  county  could  not 
defeat  specific  performance  even  though  it  had  no  right  or  title  to 
convey. 
Vol.  164  lA.— 36 
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Specific  perfomumce:  tbndeb:  sufficiency.  In  this  action  for  spe- 
2  cific  performance  plaintiff  tendered  a  draft  to  the  county  auditor, 
which  he  refused,  but  upon  request  of  plaintiff  the  auditor  held 
the  same  until  the  meeting  of  the  board,  which  was  after  the  time 
for  performance,  when  it  was  returned  to  plaintiff  and  he  receipted 
for  it.  Held,  that  there  was  sufficient  compliance  with  the  contract 
to  support  the  action. 

Appeal  from  Hcmcock  District  Court. — Hon.  J.  P.  Clyde, 

Judge. 

TuBSDAT,  March  24,  1914. 

Action  for  specific  performance  of  a  contract  to  quit- 
claim interest  in  certain  real  estate.  Prom  a  decree  for  plain- 
tiflP,  the  defendant  appeals. — Affirmed. 

C,  B.  Wood,  for  appellant. 

Birdsall  &  BirdsaU,  for  appellee. 

WrrHBOW,  J. — I.  On  June  5,  1900,  the  board  of  super- 
visors of  Hancock  County  passed  a  resolution  authorizing 
and  directing  the  chairman  of  the  board  and  the  county 
auditor  to  enter  into  a  contract  of  sale. with  the  plaintiff  for 
the  two  hundred  and  ten  acres  comprising  what  was  known 
as  Twin  Lake,  in  said  county,  for  $1,050,  to  be  paid  $210  cash', 
with  contract,  and  $840  on  or  before  five  years,  and  agreed 
to  give  a  deed  conveying  the  rights  of  said  county  in  and 
to  said  lake.  This  action  was  taken  in  pursuance  of  proceed- 
ings had  at  the  previous  April  session  of  the  board  of  super- 
visors.   The  final  resolution  passed  on  June  5th  is  as  follows : 

Be  it  resolved,  by  the  board  of  supervisors  of  Hancock 
county,  Iowa,  that,  whereas,  the  sale  of  East  Twin  Lake  to 
E.  M.  Sheffield,  ordered  at  the  April  session  of  the  board,  at 
$5.00  per  acre,  $1.00  per  acre  cash  and  $4.00  per  acre  to  be 
paid  on  or  before  five  (5)  years,  has  been  partially  carried 
out  by  Mr.  Sheffield's  paying  to  the  chairman  of  this  board 
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the  cash  payment  of  $210.00,  for  which  he  holds  the  chair- 
man's receipt,  therefore,  be  it  resolved,  that  said  sale  be  com- 
pleted, and  the  contract  therefore  this  day  submitted  to  the 
board  is  hereby  approved,  and  the  chairman  of  this  board 
and  the  county  auditor  are  hereby  instructed  to  make  the 
said  contract  a  part  of  the  record  of  this  meeting.  Vote  on 
the  above  resolution  was  called  by  the  chairman  with  result 
as  follows:  G.  Carlson,  B.  M.  Day,  and  E.  P.  Pox,  voting, 
*Aye,'  C.  W.  Richards  and  P.  J.  Oxley,  voting,  'No.'— 
Motion  was  declared  carried. 

The  contract  provided  that  $210  or  $1  per  acre  was  to  be 
paid  upon  the  execution  and  delivery  of  the  contract,  and 
acknowledged  receipt  of  that  amount,  and  that  the  further 
and  final  payment  of  $840  should  be  paid  within  ^ve  years 
from  the  date  of  the  contract.  The  terms  of  the  contract,  as 
bearing  upon  the  interest  to  be  conveyed,  and  the  rights  of 
the  respective  parties  under  the  ccmveyance,  were  as  follows : 

This  agreement,  made  and  entered  into  on.  this  5th  day 
of  June,  A.  D.  1900,  by  and  between  Hancock  county,  Iowa, 
of  the  first  part,  and  E.  M.  Shefiield,  of  Belmond,  Wright 
county,  Iowa,  of  the  second  part,  witnesseth:  That,  in  con- 
sideration of  the  covenants  hereinafter  mentioned  to  be  per- 
formed by  the  second  party,  the  first  party  hereto  agrees  to 
convey  by  properly  executed  quitclaim  deed,  or  deeds  to  the 
second  party,  E.  M.  ShefiBeld,'  or  to  the  person  or  persons 
who  may  be  named  or  designated  by  the  second  party,  to 
receive  such  deed  or  deeds,  the  entire  interest  of  the  first 
party  in  and  to  the  real  estate  or  tracts  of  land  and  water 
commonly  known  as  *East  Twin  Lake'  and  located  in  sec- 
tions 19,  20,  29,  and  30,  of  Twin  Lakes  township,  Hancock 
county,  Iowa,  and  containing  two  hundred  and  ten  acres, 
more  or  less,  as  may  be  shown  by  the  government  survey  of 
the  same,  being  all  that  part  within  the  meandered  lines  of 
the  said  lake,  and  the  first  party  agrees  to  do  whatever  may 
be  possible  or  necessary  for  them  to  do  in  the  way  of  execut- 
ing papers,  to  convey  whatever  interest  the  said  first  party 
has  in  said  land  to  the  said  second  party,  or  to  the  person  or 
persons  designated  by  him,  but  it  is  understood  that  the  first 
party  in  no  manner  guarantees' that  any  title  now  rests  in 
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the  said  Hancock  county,  to  said  real  estate  or  tract  of  land 
and  water,  and  that  first  party  in  no  manner  agrees  to  be 
to  any  expense  to  obtain  title  to  the  said  tract  of  land  and 
water,  either  in  second  party  or  in  first  party  or  in  second 
party's  assigns;  and  it  is  further  understood  and  agreed 
that  all  litigation  that  may  arise  in  connection  with  the  said 
real  estate  or  tract  of  land  and  water,  and  expense  thereof 
shall  be  borne  by  second  party  or  his  assigns,  and  it  shall 
not  be  necessary  for  the  first  party  to  make  any  appearance 
in  any  such  litigation,  excepting  at  the  expense  of  the  said 
second  party  or  his  assigns. 

■ 

The  plaintiff  pleads  that  he  made  the  payments  in  accord- 
ance with  the  terms  of  the  contract,  the  last  payment  having 
been  made  on  June  5,  1905,  and  that  immediately  after  his 
purchase  he  took  actual  possession  of  the  property,  and  has 
since  and  at  all  times  been  in  possession.  He  pleads  a  refusal 
on  the  part  of  the  defendant  to  make  the  conveyance,  and 
asks  decree  for  specific  performance  of  the  contract.  For 
answer  the  defendant  pleads  a  general  denial,  and  also  that 
the  board  of  supervisors  had  no  legal  right  to  enter  into  the 
contract,  and  that  the  contract  sued  upon  is  illegal  and  void, 
and  that  the  auditor  had  no  authority  to  receive  or  receipt 
for  any  money  paid  for  or  on  account  of  the  contract.  The 
cause  was  tried  upon  these  issues,  resulting  in  a  decree  as 
prayed,  from  which  the  defendant  appeals. 

II.  The  principal  question  presented  in  the  case  is  that 
relating  to  the  authority  of  the  board  of  supervisors  to  enter 
into  the  contract,  it  being  claimed  that  Hancock  county  had 
,    ^  no  title  or  interest  in  the  land  and  wafer 

1 .    CONYBTANCBS : 

speciflc'^Sei?'' *     embraced  within  its  terms,  and,  being  thus 
formance.  without  any  right,  it  had  no  power  to  enter 

into  any  agreement  which  would  affect  the  rights  of  the  actual 
owner.  The  right  to  enter  into  such  a  contract  and  be  bound 
by  it  is  challenged  on  no  other  grounds.  It  is  the  particular 
claim  of  the  appellant  that  at  the  time  the  contract  was  made 
the  title  to  the  property  was  in  the  state,  and  the  county  was 
without  any  interest  which  would  be  subject  to  contract  or 
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conveyance  by  it.  If  there  was  no  title  or  right  at  that  time 
held  by  it  which  would  be  the  proper  subject  of  a  contract 
to  convey  title,  and  which  was  known  to  the  parties,  a  decree 
for  specific  performance  could  not  be  granted.  Ormsby  v. 
Oraham,  123  Iowa,  202.  But  that  is  not  the  question  presented 
by  this  record.  ,  The  contract  between  the  parties  was,  as 
gathered  from  its  terms,  with  the  express  knowledge  of  both, 
that  the  county  did  not  claim  to  own  or  assume  to  convey 
other  than  the  bare  rights  covered  by  a  quitclaim,  and 
definitely  excluded  all  conditions  of  warranty,  claim  of  right, 
or  liability  for  failure  of  title;  and  the  purchaser  expressly 
assumed  the  burden  of  all  such  claims,  obligations,  or  litiga- 
tion as  might  thereafter  arise.  The  contract  in  question  was 
made  in  1900,  and  covered  that  which  was  termed  in  the 
instrument  as  being  commonly  known  as  East  Twin  Lake. 
What  may  have  been  the  interest  of  the  county  in  the  prop- 
erty is  not  shown  by  the  proof.  That  the  board  of  supervisors 
then  believed  that  there  was  some  interest  held  by  the  county, 
and  that  the  appellant  shared  in  that  belief,  cannot  be  ques- 
tioned under  this  record.  Both  dealt  with  the  subject,  how- 
ever, in  such  manner  as  to  indicate  that  the  extent  of  that 
interest  was  uncertttin,  and  might  be  defeated,  but  such 
afforded  a  sufficient  basis  for  a  contract.  On  the  part  of  the 
purchaser  there  was  moving  to  him  a  benefit  or  right  con- 
tingent upon  his  ability  to  establish  his  title  to  the  property, 
admittedly  doubtful,  but  constituting  a  good  consideration. 
9  Cyc.  312.  On  the  part  of  the  county  was  the  evident  claim 
of  an  ownership  which  was  valuable,  but  which  might  be 
subject  to  litigation,  and  for  the  consideration  named  it  agreed 
to  part  with  that  right.  We  think  the  contract  was  an  enforce- 
able one,  by  either  party,  and  therefore,  one  under  which  the 
appellee  is  entitled  to  have  settled  his  rights,  whatever  they 
may  be,  if  he  has  done  the  things  required  of  him  to  entitle 
him  to  specific  performance. 

III.     The  appellant  claims  that  the  appellee  did  not 
make  the  payments  within  the  time  fixed  by  the  terms  of  the 
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contract,  and  also  that  the  payments  alleged  to  have  been 

made  or  tendered  were  not  to  persons  author- 

2      fiPKCIVIC    PBS* 

*  tormancb:  ten-  ized  to  receive  them.     The  first  payment  of 

der :  suflBcleDcy. 

$210  was  made  to  the  chairman  of  the  board 
of  supervisors,  and  was  acknowledged  by  the  county  in  the 
resoluticm  of  the  board  authorizing  the  contract  and  sale. 
Later  the  county  attorney  sent  to  SheflSeld,  the  appellee,  a 
draft  for  $210,  in  an  attempt  to  return  that  payment,  which 
was  refused  by  Sheffield  and  returned  to  the  sender.  In  the 
spring  of  1905,  and  before  the  expiration  of  the  period  fixed 
by  the  contract  for  final  payment,  the  appellee  sent  to  the 
county  auditor  a  draft  for  $840,  the  final  payment,  which  the 
latter  refused  to  accept;  but  upon  request  of  Sheffield  it  was 
held  by  the  auditor  until  the  meeting  of  the  board,  and  was 
then  returned  to  him,  receipt  being  taken  from  Sheffield.  No 
claim  was  made  at  the  time  other  than  the  want  of  authority 
in  the  county  to  convey. 

It  is  suggested  icL  argument  by  the  return  of  the  $210 
payment  there  was  a  denial  by  the  board  of  supervisors  that 
appellee  had  any  rights  under  the  contract.  This  may  hec 
conceded,  but  a  denial  of  the  right  would  not  destroy  it,  if  it 
had  actually  arisen ;  and,  as  we  have  concluded  in  the  previous 
division  of  this  opinion  that  there  was  an  enforceable  con- 
tract, the  attempt  of  one  of  the  parties  to  it  to  thereafter 
repudiate  or  deny  it  would  not  affect  the  rights  of  the  other. 

The  subsequent  offer  to  pay  the  balance  due  on  the  con- 
tract by  the  delivery  of  a  certified  check  in  June,  1905,  which 
was  not  objected  to  as  not  being  money,  but  was  returned 
to  Sheffield  in  September  by  the  county  auditor  after  the 
board  had  met,  was  a  sufficient  compliance  by  the  purchaser 
with  the  terms  of  the  contract ;  and  his  demand  for  execution 
of  the  quitclaim  deed,  which  was  refused,  entitle  him  to  main- 
tain this  action,  and  to  a  decree  requiring  the  execution  of 
the  quitclaim  deed.  Such  was  the  finding  of  the  trial  court, 
and  its  decree  is — Affirmed. 

Ladd,  C.  J.,  and  Deembr  and  Gatnor,  JJ.,  concur. 
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Efpib  Todhunter,  Plaintiff,  v.  Lawrence  Db  Grapp,  Judge, 

Defendant. 

Divorce:    vacation  or  judgment  por  fraud.    The  court  has  power  to 

1  correct  its  own  records  during  the  term,  and  to  modify,  set  aside 
or  expunge  an  order  or  decree  theretofore  entered  at  the  same 
term;  and  where  a  decree  of  divorce  was  procured  by  fraud  or 
perjury  the  court,  upon  its  own  motion  and  upon  due  notice  to  all 
parties  interested,  had  power  to  reopen  the  case  and  set  aside  the 
decree;  and  the  fact  that  the  information  came  from  a  stranger 
to  the  suit  was  immaterial,  as  the  court  acted  upon  its  own  mo- 
tion. 

Same:     vacation  of  decree:     notice.     Where  notice  of  divorce  pro- 

2  ceedings  was  served  upon  a  non-resident  defendant  by  publica- 
tion, for  whom  no  appearance  was  made,  it  was  the  duty  of  the 
court  to  protect  itself  and  the  rights  of  the  defendant 'against  the 
fraud  or  perjury  of  the  plaintiff;  and  no  notice  to  defendant  was 
required  of  a  hearing  to  determine  whether  the  decree  was  pro- 
cured by  fraud. 

Same.    Where  it  did  not  appear  that  plaintiff  in  divorce  proceedings 

3  had  married  another  after  divorce  from  her  former  husband,  but 
it  did  appear  that  both  before  and  after  the  decree  she  had  illicitly 
cohabited  with  anotiier,  such  other  party  was  not  entitled  to  notice 
of  the  proceedings  instituted  to  determine  whether  the  decree  of 
divorce  was  obtained  by  fraud;  since,  as  it  appeared  that  their 
cohabitation  was  meretricious,  there  was  no  legal  presumption  of 
marriage. 

I 

Tuesday,  March  24,  1914. 

Certiorari  proceedings  to  the  District  Court  of  Polk 
County  to  review  an  order  setting  aside  a  decree  of  divorce 
granted  to  the  plaintiff. — Affirmed. 

Oeorge  Wambach  and  Berry  &  Watson,  for  plaintiff. 

No  appearance  for  defendant. 
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Deemer,  J. — ^May  2,  1913,  plaintiff  filed  a  petition  in  the 
district  court  of  Polk  county,  asking  for  a  decree  of  divorce 
from  her  husband,  Clift  Todhunter,  alleging  desertion  as  a 
ground  therefor.  Service  of  notice  was  made  by  publication 
and  at  the  following  September,  1913,  term  of  court,  the 
matter  came  on  for  hearing,  the  defendant  not  appearing,  and, 
upon  hearing  the  testimony  offered  on  behalf  of  plaintiff  a 
decree  of  divorce  was  granted  on  the  11th  day  of  September 
of  that  year.  The  decree  was  absolute  and  awarded  plaintiff 
the  custody  of  the  minor  child. 

On  September  15th  of  the  same  year  plaintiff  filed  a  sup- 
plemental petition  or  application  in  which  she  asked  that  the 
court  modify  its  decree,  and  permit  her  to  marry.  This  appli- 
cation was  granted  and  a  supplemental  decree  was  passed 
giving  her  permission  to  remarry.  It  is  claimed  that  pursuant 
to  the  permission  she  did  marry  one  Joe  Heather. 

On  October  11,  1913,  and  during  the  same  term  of  court 
one  Allison,  a  stranger  to  the  proceedings,  appeared  before 
the  judge  trying  the  case  and  filed  an  affidavit  in  which  he 
charged  that  plaintiff,  during  the  pendency  of  her  divorce 
proceeding  and  afterward,  had  been  living  in  open  adultery 
with  Heather;  that  the  defendant  in  the  divorce  proceeding 
had,  as  plaintiff  well  knew,  been  in  the  insane  hospital  at 
Clarinda  where  he  had  been  confined  until  the  winter  or 
spring  of  the  year  1913;  that  he  had  never  deserted  the 
plaintiff,  as  she  well  knew ;  that  plaintiff  was  in  fact  a  resident 
of  the  city  of  Indianola,  in  Warren  county,  at  the  time  she 
commenced  her  suit  in  Polk  county;  and  that  at  the  time 
she  brought  her  suit  for  divorce  she  contemplated  marrying 
Heather.  The  affidavit  also  showed  that  just  previous  to  the 
bringing  of  her  suit  in  Polk  county,  plaintiff  had  commenced 
an  action  for  divorce  from  her  husband  in  Warren  county, 
in  which  she  alleged  as  grounds  therefor  cruel  and  inhuman 
treatment  and  habitual  drunkenness,  that  a  guardian  ad  litem 
was  appointed  for  the  defendant  in  that  suit,  who  had  filed 
an  answer,  and  that  but  a  few  days  before  bringing  the  suit 
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in  Polk  county  she  had  dismissed  her  action  in  Warren 
county.  Upon  this  affidavit,  and  frwn  other  sources  of  in- 
formation, the  trial  court  made  the  following  order: 

Whereas,  on  the  11th  day  of  September,  1913,  the  above- 
entitled  cause  came  on  for  trial  before  the  undersigned  judge 
of  the  district  court  in  and  for  Polk  county,  and  whereas, 
on  the  11th  day  of  September,  1913,  a  decree  was  signed  and 
entered  in  said  cause,  and  whereas,  since  the  entry  of  said 
decree  in  said  cause,  information  has  come  to  this  court  and 
to  the  judge  presiding  in  said  cause  that  the  plaintiff  was 
not  a  bcma  fide  legal  resident  of  said  county  and  state  at  the 
time  of  filing  her  petition  in  said  cause,  and  that  her  resi- 
dence in  Polk  county,  Iowa,  was  not  in  good  faith  and  was 
for  the  purpose  of  obtaining  a  divorce,  and  further  that  the 
defendant  in  said  cause  upon  whom  notice  by  publication 
was  had  for  the  purpose  of  giving  this  court  jurisdiction  in 
the  premises  was  at  said  time  an  insane  person,  and  was  at 
said  date  not  a  discharged  patient  from  the  said  hospital  for 
the  insane  at  Clarinda,  Iowa,  and  further  that  the  allegations 
of  the  plaintiff  in  her  petition  that  the  said  defendant  was 
guilty  of  willful  desertion  for  more  tl^n  two  years  was  false 
and  untrue,  and  that  the  proof  offered  in  support  thereof 
upon  the  trial  of  said  cause  was  false  and  untrue,  and  in 
support  of  the  falsity  of  the  allegations  of  plaintiff  in  her 
petition  hereto  is  attached  and  made  a  part  of  the  affidavit 
of  one  Frank  Allison  and  in  order  that  the  truth  of  the 
statements  therein  contained  and  to  determine  whether  or 
not  perjury  has  been  committed  and  fraud  practiced  upon 
this  court,  the  court  on  its  own  mo^on  orders  that  said  cause 
be  reopened,  and  it  is  further  ordered  that  notice  be  served 
upon  the  plaintiff,  Effie  Todhunter,  that  further  hearing  shall 
be  had  in  said  matter  before  this  court  on  the  20th  day  of 
October,  1913,  at  2  p.  m.,  and  that  notice  of  said  hearing 
shall  be  served  upon  the  plaintiff,  Effie  Todhunter,  at  least 
five  days  prior  to  said  date. 

This  order  was  made  on  the  14th  day  of  October,  1913, 
and  a  notice,  of  which  the  following  is  a  copy,  was  served 
upon  the  plaintiff: 

To  Effie  Todhunter :  You  are  hereby  notified  that  an  or- 
der of  court  has  been  entered  in  the  above-entitled  cause,  a 
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copy  of  which  is  hereto  attached,  ordering  and  directing  the 
reopening  of  said  cause  for  the  purpose  of  determining  the 
truth  or  falsity  of  the  allegations  of  plaintiff's  petition  and 
the  truth  or  falsity  of  the  proof  offered  in  support  thereof 
upon  the  trial  of  said  cause,  and  you  are  notified  that  under 
order  of  court  said  cause  shall  be  reopened  for  the  purpose 
of  taking  further  testimony  on  the  20th  day  of  October,  1913, 
at  2  p.  m.,  before  Lawrence  De  Graff,  judge  of  the  district 
court  in  and  for  Polk  county,  Iowa.    Lawrence  De  Graff. 

Plaintiff  responded  to  this  notice,  and  filed  a  resistance 
to  the  setting  aside  of  the  decree,  which  was  accompanied  by 
an  affidavit  from  plaintiff  in  which  she  attempted  to  show 
residence  in  the  city  of  Des  Moines,  Polk  county,  at  the  time 
her  petition  was  filed  in  that  county.  She  also  stated  in  her 
affidavit : 

That  at  the  time  when  she  commenced  the  action,  she 
firmly  believed  that  the  said  defendant  was  taken  to  the  in- 
sane hospital  in  October,  1909,  and  that  said  defendant  was 
committed  to  the  hospital  for  the  insane  at  Clarinda,  on  the 
information  of  his  father,  and  was  against  the  objections  of 
this  affiant.  That  at  the  time  of  said  divorce  being  called, 
this  affiant  testified  that  the  said  defendant  was  let  out  of 
the  hospital  for  the  insane  about  two  years  ago  and  in  giving 
said  testimony,  she  believed  that  it  was  two  years  since  he 
was  let  out  of  the  hospital.  That  she  has  been  informed  from 
time  to  time  that  the  said  defendant  was  working  outside  of 
the  hospital,  and  also  worked  in  the  laundry  of  said  hospital 
and  was  at  liberty.  That  she  received  a  letter  from  said  de- 
fendant when  he  was  at  or  near  Sidney,  Iowa,  and  after  he 
was  let  out  of  said  hospital,  purporting  to  give  her  notice 
that  he  would  not  live  with  affiant  any  longer,  that  said  let- 
ter had  become  lost  or  was  destroyed  and  she  was  unable  to 
give  the  exact  date  when  said  letter  was  written,  hut  believed 
that  the  same  was  about  two  years  prior  to  the  time.  That 
since  the  filing  of  the  affidavit  reciting  the  dates,  etc.,  affiant 
has  made  inquiry  as  to  the  exact  time  or  times  when  the  said 
defendant  was  committed  to  the  hospital  for  the  insane,  and 
when  he  was  dismissed  from  said  hospital,  and  found  that 
she  was  mistaken  as  to  the  dates  mentioned  in  her  petition 
and  the  testimony,  and  now  states  that  the  said  defendant 
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was  committed  to  the  hojspital  for  the  insane  at  Clarinda, 
Iowa,  in  October,  1910,  and  was  dismissed  on  parole  from 
said  hospital  in  October,  1912.  That  for  the  further  confir- 
mation of  the  dates  herein  given,  she  procured  the  certificate 
of  Max  E.  Witte,  the  superintendent  of  the  insane  hospital 
at  Clarinda,  which  is  hereby  attached  and  made  a  part  of 
this  affidavit,  that  this  defendant  is  credibly  informed  and 
believes,  and  upon  such  information  and  belief  states  the 
fact  to  be,  that  tiie  said  Clift  Todhunter,  after  the  dismissal 
from  the  hospiCl  at  Clarinda,  secured  employment  on  a 
farm  near  Sidney,  Iowa,  with  one  John  Biggins,  and  that  he 
remained  with  the  said  John  Biggins,  working  on  said  farm 
for  a  period  of  about  three  months,  that  during  that  time 
he  was  so  employed  he  made  the  declaration  that  he  and  his 
wife  could  not  get  along  together  and  so  he  left  her,  and 
when  he  was  ready  to  start  for  California  in  January  or 
February,  1913,  he  stated  to  the  said  John  Biggins,  that  he 
intended  to  go  there  to  make  his  home  and  that  he  did  not 
intend  to  take  his  wife  with  him  for  the  reason  that  it  was 
all  he  could  do  to  take  care  of  himself  without  being  both- 
ered by  her,  and  that  the  said  Clift  Todhunter  during  all 
of  the  time  he  was  employed  by  said  Biggins  was  of  sound 
mind,  according  to  the  declaration  of  the  said  John  Biggins, 
and  he  was  of  sound  mind  at  the  time  of  his  leaving  for 
California. 


She  further  recited  that  her  husband,  shortly  afte^  their 
marriage,  became  addicted  to  the  habitual  use  of  intoxicating 
liquors,  and  had  frequently  struck,  beat,  and  bruised  her  in 
a  cruel  and  inhuman  manner,  and  that  his  insanity  grew  out 
of  the  use  of  intoxicants.     She  also  stated : 

That  all  of  the  testimony  given  by  this  affiant  in  the  trial 
of  said  cause  was  given  in  good  faith,  and  if  she  was  misin- 
formed as  to  the  facts  stated  in  any  of  said  testimony  same 
was  the  result  of  an  honest  mistake,  and  was  not  given  with 
any  intent  to  deceive  or  mislead  the  court  in  any  particular, 
and  the  facts  herein  stated  are  the  result  of  fuller  investiga- 
tion and  the  result  of  information  derived  from  the  certifi- 
cate of  Max  E.  Witte,  superintendent  of  the  hospital  for  the 
insane  at  Clarinda. 
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On  the  issues  thus  presented,  the  cause  came  on  for  hear- 
ing on  October  20, 1913,  and  the  trial  court  made  the  following 
order : 


Let  the  record  show  that  this  case  was  reopened  on  the 
court's  own  motion,  by  reason  of  the  affidavit  filed  with  the 
court  by  one  Frank  Allison,  and  by  reason  of  other  matters 
called  to  the  attention  of  the  court  from  oth^  sources  includ- 
ing some  letters,  that  the  court  has  fixed  t^ay  as  the  time 
for  hearing  upon  the  notice  filed  in  said  cause,  and  that  the 
affidavit  referred  to  was  also  filed  as  a  part  of  the  order  to 
reopen  said  cause. 

Testimony  was  adduced  pro  and  con  on  the  question  of 
plaintiff's  residence  and  of  her  husband's  alleged  desertion; 
but  the  trial  court  refused  to  hear  any  testimony  regarding 
the  husband's  use  of  intoxicants  and  of  his  cruel  treatment 
of  the  plaintiff,  and,  after  all  the  testimony  was  adduced, 
the  following  entry  was  made  of  record : 

.  .  .  The  testimony  having  been  offered  and  the  court 
being  duly  advised  finds  and  determines  that  the  petition  of 
said  plaintiff  in  said  cause  alleges  and  charges  willful  deser- 
tion on  the  part  of  the  defendant;  and  that  the  said  allega- 
tion of  desertion  is  the  only  cause  for  divorce  alleged  and 
charged  by  the  plaintiff  in  said  petition;  that  the  testimony 
shows  that  the  defendant  herein  for  a  considerable  time  prior 
to  the  filing  of  said  petition  was  an  inmate  of  the  state  hos- 
pital for  the  insane  at  Clarinda,  Iowa,  having  been  adjudged 
insane  and  committed  to  said  hospital  as  an  insane  person 
from  Dallas  county,  Iowa,  and  at  tho  time  of  filing  said  peti- 
tion was  a  paroled  inmate  of  said  hospital  and  not  dis- 
charged therefrom;  that  the  period  of  the  alleged  desertion 
corresponded  in  time  or  the  major  part  thereof  to  the  period 
of  commitment  and  incarceration  of  the  defendant  in  the 
said  hospital  for  the  insane  and  during  the  period  of  the 
adjudged  insanity  of  the  defendant;  that  the  court  further 
finds  and  determines  that  the  defendant  as  an  insane  person 
cannot  be  guilty  of  willful  desertion  of  his  wife  as  a  matter 
of  law,  wherefore,  for  said  reason  and  for  other  causes  and 
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reasons  disclosed  by  the  record  in  this  cause,  it  is  now  ordered 
and  adjudged  that  the  decree  of  divorce  heretofore  signed, 
filed,  and  entered  in  this  cause,  and  the  modified  and  supple- 
mental decree  filed  herein,  be  and  the  same  are  hereby  vacated, 
canceled,  and  set  aride.  It  is  further  ordered  that  said  cause 
shall  stand  for  trial  at  the  November,  1913,  term  of  this 
court  and  the  plaintiff  on  her  own  motion  and  request  is  per- 
mitted and  consent  of  court  is  hereby  given  to  amend  her 
said  petition. 

Instead  of  amending  her  petition  and  proceeding  with  her 
case  at  the  November  term  of  court  plaintiff  sued  out  this  writ 
of  certiorari,  claiming  that  the  trial  court  was  without  juris- 
diction in  setting  aside  its  former  decree  and  order,  and  that 
it  acted  illegally  in  that  it  took  into  account  affidavits  from 
strangers  to  the  proceedings  and  procured  from  a  former 
counsel  of  plaintiff  in  the  Warren  county  court,  letters,  etc., 
which  came  into  his  hands  as  such  attorney,  thus  violating  the 
statute  making  such  matters  absolutely  privileged. 

It  will  ba  noticed  that  the  court  acted  upon  its  own 
motion  in  the  proceedings  which  are  called  in  question,  on 
facts  brought  to  his  attention  by  strangers  to  the  decree,  that 

notice  was  given  to  the  plaintiff  by  order  of 
tion  of  judR-      court,   that  she   appeared   and   resisted   the 

meat  for  fraud.       ^^.  .  ■•        •    ,       -  ,  ,        , 

setting  aside  of  the  former  decree  and  order, 
and  that  the  entire  proceedings  were  at  the  term  in  which 
the  decree  and  order  were  entered.  There  was  a  showing 
not  only  of  want  of  jurisdiction  of  the  court  to  grant 
the  decrees  and  orders,  but  also  to  the  effect  that  the  decrees 
and  orders  were  granted  upon  testimony  which  was  false  and 
untrue  in  fact,  if  not  deliberately  manufactured.  The  court 
did  not  find  want  of  jurisdiction  to  grant  the  original  decree, 
because  the  testimony  was  sufficient  in  its  mind,  no  doubt, 
to  justify  the  conclusion  that  plaintiff  was  a  resident  of 
Polk  county  at  the  time  she  commenced  her  action  in  that 
county.  That  she  had  been  a  resident  of  the  state  for  more 
than  one  year  is  conceded,  and  no  particular  length  of  resi- 
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dence  in  the  county  where  snit  is  brought  is  required.  Code, 
secticm  3171,  and  eases  cited. 

But  it  just  as  clearly  appeared  that  plaintiff's  husband 
had  not  deserted  her  and  absented  himself  for  two  years 
without  reasonable  cause.  If  there  had  been  any  desertion, 
it  was  for  but  a  short  time,  and  plaintiff  was  either  mistaken 
or  willfully  falsified  in  giving  her  testimony  upon  which  the 
original  and  supplemental  decree  were  based.  Moreover,  the 
decree  permitting  remarriage  was  evidently  obtained  by 
fraud.  Under  such  a  state  of  facts  was  the  court  without 
jurisdiction  in  setting  aside  the  decree  and  order,  or  did  it  act 
illegally  in  so  doing? 

It  seems  to  us  that  there  is  but  one  answer  to  this  proposi- 
tion. The  trial  court  at  the  same  term  in  which  the  original 
decrees  were  entered  ascertained  that  there  was  a  question  not 
only  as  to  his  jurisdiction  to  enter  them,  but  also  as  to  whether 
both  were  obtained  by  fraud,  mistake,  or  willful  perjury. 
Has  it  no  power  at  that  same  term,  upon  due  notice  to  the 
parties,  to  investigate  these  questions ;  or  is  it  beund  to  permit 
the  decree  and  order  to  stand,  because  forsooth  its  informa- 
tion on  the  subject  comes  from  a  stranger  or  from  incompetent 
sources!  We  do  not  understand  that  any  court  is  so  handi- 
capped. At  least  until  the  close  of  the  term  the  court  has 
full  power  over  all  judgments,  orders,  or  decrees  theretofore 
entered  by  it,  and  upon  proper  notice  to  interested  parties 
may  change,  modify,  or  set  them  aside.  After  the  term  there 
may  be  some  doubt  about  the  matter,  unless  action  be  brought 
by  proper  parties  in  interest. 

Section  243  of  the  Code  provides  that  the  record  is  under 
the  control  of  the  court,  and  may  be  amended  or  any  entry 
therein  expunged  at  any  time  during  the  term  at  which  it 
is  made,  and  before  it  is  signed  by  the  judge.  See,  also,  the 
following  cases :  Taylor  v,  Lusk,  9  Iowa,  444 ;  Brace  v.  Grady, 
36  Iowa,  352 ;  Kirby  v.  Ga^es,  71  Iowa,  100 ;  Flickinger  v.  Ry., 
98  Iowa,  358 ;  Chicago,  Iowa  &  D.  Ry.  v,  Estes,  71  Iowa,  603 ; 
Hawleye  Co,  v.  Diiffie,  67  Iowa,  175.    That  the  information 
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on  which  the  court  acts  comes  from  a  stranger  is  no  objection 
to  the  order,  for  the  court  may  act  on  its  own  motion.  WoU 
merstadt  v.  Jacobs,  61  Iowa,  372.  Even  without  such  a  statute 
as  we  have  quoted,  the  court  has  undoubted  inherent  power  to 
correct  its  own  records,  during  the  term,  and  to  set  aside, 
modify,  or  expunge  any  order,  decree,  or  judgment  theretofore 
ordered  at  the  same  term,  and  the  power  exists  until  adjourn- 
ment sine  die.  Eno  v.  Hunt,  8  Iowa,  436;  Frink  v.  Frink, 
43  N.  H.  508  (80  Am.  Dec.  189,  82  Am.  Dec.  172) ;  Hamilton 
V.  Seiiz,  25  Pa.  226  (64  Am.  Dec.  694) ;  Stockdale  v.  Johnson, 
14  Iowa,  178 ;  Goodrich  v.  Conrad,  28  Iowa,  298 ;  Bobbins  v. 
Neal,  10  Iowa,  560. 

These  are  very  fundamental  propositions,  and  the  only 
question  which  may  ever  properly  arise  grows  out  of  the  fact 
that  third  parties  may  have  acted  thereon,  who  may  be  pre- 
judiced by  any  change.  As  to  plaintiff  in  this  case,  who  was 
guilty  of  the  fraud,  mistake,  or  perjury,  she  is  certainly  in  no 
position  to  complain. 

In  Rush  V.  Bush,  46  Iowa,  648,  it  was  expressly  held  that 
a  decree  of  divorce  obtained  by  fraud  may  be  set  aside,  al- 
though  the  rights  of  innocent  third  parties  may  have  inter- 
vened. Many  cases  are  cited  in  the  opinion  holding  to  this 
doctrine,  and  the  rule  was  applied  to  a  petition  to  set  aside 
a  decree  at  a  term  after  it  was  rendered. 

The  defendant  in  the  divorce  proceeding  made  default 
and  was  a  nonresident  of  the  state.    No  appearance  had  been  • 
entered  for  him,  and  it  was  the  duty  of  the  court  to  protect 

itself  and  also  the  defendant  from  a  fraudu- 

2.   Same:  vaca-         i      «    j  -vt  a*        x     i.*  •      j 

tion  of  decree :    lent  decree.    No  notice  to  him  was  required. 

Whether  such  notice  would  have  been  neces- 
sary had  an  application  been  made  after  the  term  by  some 
party  in  interest,  we  have  no  occasion  now  to  decide.  A 
fraud  was  perpetrated  upon  the  court,  which  it  was  its  duty 
to  correct,  and  this  it  did  by  the  order  in  question.  Whiicomb 
V.  Whiicomb,  46  Iowa,  437;  Adams  v.  Adams,  51  N.  H.  388, 
(12  Am.  Rep.  134). 


I 
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One  of  the  singular  things  about  this  record  is  that  it 
does  not  show  when  plaintiff  married  Heather,  if  at  all.  There 
is  testimony  to  the  effect  that  she  lived  with  him  before  she 

obtained  the  decree  of  divorce,  as  she  says, 
to  take  care  of  him  during  an  illness,  and  it 
also  appears  that  some  complaint  was  made  of  them  because 
of  their  relations  both  before  and  after  the  decree  of  divorce 
was  granted ;  but  we  find  nothing  in  the  record  showing  when 
any  marriage  ceremony  was  ever  performed,  and  as  they 
commenced  living  together  in  a  meretricious  way  there  is 
no  presumption  of  a  legal  marriage.  There  was  no  occasion, 
then,  for  any  service  of  notice  on  him,  and  as  the  action  of  the 
court  was  during  term  time,  and  the  service  was  by  publica- 
tion, no  notice  to  the  defendant  in  the  suit  was  required.  The 
court  was  bound  to  protect  him  during  the  term  from  a 
fraudulent  decree. 

There  is  no  error  of  which  plaintiff  may  justly  complain, 
and  the  order  must  be  affirmed  and  the  writ  dismissed. — 
Affirmed. 

Ladd,  C.  J.,  and  Withrow  and  Gaynor,  JJ.,  concurring. 


M.  K.  PiCKEBELL,  Appellee,  v.  J.  E.  Davis,  Appellant. 

Partition    fences:     assessment    of    cost:      jurisdiction    of    fence 

1  viEAVERS.  Fence  viewers  act  judicially  with  respect  to  their  several 
duties,  and  when  acting  within  their  jurisdiction  their  finding  is 
final  unless  appealed  from.  Notice,  however,  to  the  adverse  party 
ia  essential  to  their  jurisdiction,  whether  the  proposed  act  is  to 
apportion  a  partition  fence,  or  to  appraise  the  value  or  cost  of 
such  fence,  and  without  such  notice,  whether  prescribed  by  statute 
or  not,  their  proceedings  are  void  for  want  of  jurisdiction. 

Same:     notice:     jurisdiction.    The  statutory  powers  of  fence  viewers 

2  embrace  distinct  actions  which  may  be  taken  at  different  times 
and  for  different  purposes,  but  notice  of  the  proposed  action  is 
always  essential  that  the  party  whose  rights  are  affected  may  be 
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heard.  Where  several  matters  can  all  be  accomplished  at  one 
meeting  they  may  all  be  included  in  one  notice,  but  the  notice  must 
embrace  all  fiubjects  upon  which  it  is  proposed  to  act.  In  the 
present  case  the  value  of  the  fence  was  assessed  without  notice  t6 
defendant,  and  subsequently  he  was  notified  of  the  assessment  and 
directed  to  pay  the  cost  within  the  statutory  time.  Held,  that  the 
assessment  was  void,  and  that  the  subsequent  notice  given  did  not 
relate  back  to  the  time  of  assessment,  so  as  to  sustain  the  juris- 
diction of  the  viewers  to  make  the  appraisement. 

Appeal  from  Mahaska  District  Court. — ^Hon.  K.  B.  Will- 

COCKSON,  Judge. 

Tuesday,  March  24,  1914. 

Action  brought  under  section  2358  of  the  Code  of  1897 
to  recover  the  value  of  a  fence,  erected  by  the  plaintiff,  on  a 
partition  line  between  plaintiff's  and  defendant's  land,  on 
the  ground  that  the  portion  so  erected  by  the  plaintiff  was 
ordered,  by  the  fence  viewers,  to  be  erected  by  the  defendant, 
and  that  the  defendant  failed  to  comply  with  the  order.  The 
action  is  to  recover  double  the  cost  of  erecting  the  fence,  as 
fixed  by  the  fence  viewers,  together  with  the  expenses  of  the 
fence  viewers.  It  appears  that  no  notice  was  given  to  the 
defendant  that  the  fence  viewers  would  take  action  in  this 
matter,  or  of  the  time  and  place  at  which  they  would  meet 
for  that  purpose.  Verdict  and  judgment  was  entered  in  favor 
of  the  defendant,  on  defendant's  motion.  The  court  having 
set  the  judgment  aside  on  plaintiff's  motion  for  a  new  trial, 
defendant  appealed. — Reversed. 

L,  T.  Shangle  and  D,  C,  Waggoner,  for  appellant. 

J.  F.  dk  W.  R.  Lacey,  for  appellee. 

Gaynor,  J. — The  plaintiff  and  defendant  are  adjoining 

landowners.    On  the  application  of  the  defendant,  the  trustees 

of  their  township  apportioned  the  line  fence  between  them 

and  directed  each  party  to  build  half  of  the  line  assigning  to 

eafeh  his  respective  half.    Prom  the  order  of  the  trustees  the 
Vol.  164  Ia.— 37 
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defendant  appealed  to  the  district  court.  The  order  of  the 
trustees  required  that  each  party  build  the  portion  assigned 
him  within  thirty  days  from  the  date  of  the  order.  Upon 
appeal  this  order  was  affirmed,  and  it  was  further  ordered 
and  adjudged  that,  if  either  party  fails  to  contruct  the  por- 
tion of  the  fence  allotted  to  him,  by  the  time  mentioned,  then 
the  other  party  may  construct  the  same  and  recover  therefor 
as  required  by  law.  This  decree  was  entered  on  the  13th  day 
of  October,  1909.  There  is  no  controversy  in  this  case  as  to 
the  duty  of  each  party  to  comply  with  the  order  so  made,  and 
within  the  time  prescribed.  Thereafter  the  plaintiff  con- 
structed his  half  of  the  fence  in  accordance  with  the  order 
of  the  trustees  and  the  court.  The  defendant,  however,  failed 
to  comply  with  the  order  and  build  his  fence  within  thirty 
days.  Thereafter  the  plaintiff  built  that  portion  of  the  fence 
assigned  to  the  defendant.  Up  to  this  point  there  is  no 
controversy  as  to  the  validity  and  legality  of  the  proceedings. 
After  plaintiff  had  completed  building  that  portion  of  the 
fence  assigned  to  the  defendant,  he  called  out  the  trustees, 
as  fence  viewers,  to  appraise  the  cost  and  value  of  the  same, 
and  they  did  so  do,  and  made  their  report  and  record  as 
provided  by  law.  This  was  on  the  11th  day  of  August,  1911, 
and  on  the  same  day  that  plaintiff  completed  the  building  of 
the  fence.  There  was  no  notice  given  to  the  defendant  of 
the  meeting  of  the  fence  viewers,  to  appraise  the  value  of  the 
fence  built  by  the  plaintiff,  before  that  action  was  taken,  and 
it  appears  from  the  record  that  the  plaintiff,  on  the  11th  day 
of  August,  1911,  on  the  day  he  completed  building  the  fence, 
called  out  the  fence  viewers  without  giving  defendant  any 
notice  of  the  meeting,  and,  in  the  absence  of  the  defendant, 
they  proceeded  to  appraise  the  value  of  the  fence  and  assess 
the  costs  and  expenses  of  the  appraisement  to  the  defendant. 
This  action  is  brought  to  recover  double  the  amount  of  that 
appraisement.  The  cause  was  tried  to  the  court  and  a  jury. 
At  the  conclusion  of  the  testimony  both  parties  moved  for  a 
verdict.     Both  parties  stated,  in  open  court,  that  the  only 
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question  is  a  legal  one,  and  ought  to  be  decided  by  the  court, 
and  not  the  jury,  and  decided  upon  their  respective  motions. 
Upon  the  submission  of  the  motions,  the  court  sustained  the 
defendant's  motion  for  a  directed  verdict,  on  the  ground  that 
the  court  is  without  jurisdiction  in  this  suit,  for  the  reason 
that  no  notice  was  served  upon  the  defendant,  Davis,  notifying 
him  of  the  time  of  the  meeting  of  the  fence  viewers  to  fix  the 
value  of  the  fence ;  that  the  fence  viewers  were  without  juris- 
diction to  bind  the  defendant  to  pay  double  damages,  or  to 
pay  the  value  of  the  fence,  without  notice  to  the  defendant  of 
a  meeting  of  the  fence  viewers  for  that  purpose. 

The  motion  made  by  the  plaintiff  was  overruled.  There- 
upon the  court  instructed  the  jury  to  return  a  verdict  for  the 
defendant,  which  was  accordingly  done.  Thereupon  the  jury 
was  discharged  and  judgment  entered  in  favor  of  the  defend- 
ant, not  upon  the  merits  of  the  controversy,  but  on  the  question 
of  jurisdiction;  the  court  holding  that  the  trustees  had  no 
jurisdiction  to  determine  the  matter  in  controversy,  and  their 
finding  was  void,  and  that  no  right  of  action  could  be  based 
on  such  finding.  Thereafter  the  plaintiff  filed  a  motion  for  a 
new  trial,  and,  this  being  granted,  defendant  appeals. 

It  appears  that  this  action  was  predicated  solely  upon  the 
action  of  the  trustees  in  fixing  the  value  of  the  fence,  and  for 
double  the  amount  thus  fixed  by  the  trustees,  together  with 
the  costs  and  expenses  of  that  proceeding. 

No  evidence  was  offered  or  tendered  as  to  the  cost  and 
expense  incurred  by  the  plaintiff  in  constructing  the  fence, 
except  such  as  is  found  in  the  appraisement  by  the  trustees. 

The  only  question  here  is  whether  or  not  the  defendant 
was  entitled  to  notice  of  the  time  and  place  of  the  meeting 

of  the  trustees  in  the  matter  of  the  appraise- 

*  FBNCBsT  aBsesB-  ment  of  the  cost  and  expense  of  constructing 

Jurisdiction  of     the  fence  by  the  plaintiff;  whether  or  not  the 

fence  viewers.  .      .    ,.     .  , 

trustees  had  any  jurisdiction  to  make  any 
finding  or  order,  binding  upon  the  defendant,  without  notice 
to  him  of  the  meeting  and  of  the  time  and  place. 
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Sections  2356  and  2358  (of  the  Code  of  1897)  provide : 

The  fence  viewers  shall  have  power  to  determine  any 
controversy  arising  under  this  chapter,  upon  giving  five  days' 
notice,  in  writing  to  the  opposite  party,  .  .  .  prescrib- 
ing the  time  and  place  of  meeting  to  hear  and  determine  the 
matter  named  in  said  notice.  Upon  request  of  any  landowner, 
the  fence  viewers  shall  give  such  notice  to  all  adjoining  land- 
owners liable  for  the  erection,  ...  of  a  partition  fence, 
or  to  pay  for  an  existing  hedge  or  fence.  At  said  time  and 
place  the  fence  viewers  shall  meet  and  determine  by  written 
order  the  obligations,  rights  and  duties  of  the  respective  par- 
ties in  such  matter,  and  assign  to  each  owner  the  part  which 
he  shall  erect,  .  .  .  and  fix  the  value  thereof,  and  pre- 
scribe the  time  within  which  the  same  shall  be  completed  or 
paid  for. 

If  the  erecting  ...  of  such  fence  be  not  completed 
within  thirty  days  from  and  after  the  time  fixed  therefor  in 
such  order,  the  adjoining  owner  may  do  or  complete  the  same, 
and  the  value  thereof  may  be  fixed  by  the  fence  viewers,  and 
unless  the  sum  so  fixed,  together  with  all  fees  of  the  fence 
viewers  caused  by  such  default,  as  taxed  by  them,  is  paid  to 
the  landowner  so  erecting,  .  .  .  such  fence,  within  ten 
days  after  the  same  is  so  ascertained,  .  .  .  the  person 
entitled  thereto  may  recover  double  said  sum,  together  with 
the  fees  so  taxed,  in  an  action  by  ordinary  proceeding. 

• 

Section  2359  provides: 

The  notices  by  the  fence  viewers  provided  for  in  this 
chapter  may  be  served  upon  any  owner  nonresident  of  the 
county  where  his  land  is  situated,  by  publication  thereof  for 
two  consecutive  weeks  in  a  newspaper  printed  in  the  county 
in  which  the  land  is  situated,  proof  of  which  shall  be  made 
as  in  case  of  an  original  notice,  and  filed  with  the  fence 
viewers,  and  a  copy  delivered  to  the  occupant  of  said  land, 
or  to  any  agent  of  the  owner  in  charge  of  the  same. 

The  fence  viewers  act  judicially,  in  respect  to  their  duties 
and  when  acting  within  their  jurisdiction,  their  finding  is 
final  and  conclusive  upon  the  parties,  unless  appealed  from. 
Notice  to  the  adverse  party  is  essential  to  give  them  jurisdic^ 
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tion,  to  make  an  apportionment  of  a  partition  fence,  or  to 
appraise  the  value  of  such  fence,  or  the  cost  of  construction ; 
and,  without  such  notice,  whether  the  statute  prescribes  notice 
or  not,  their  proceedings  are  void  for  want  of  jurisdiction. 
See  Hale  v.  Andrews^  75  111.  252;  Thompson  v.  Bulson,  78  Til. 
277;  Harris  v.  Sturdivani,  29  Me.  366;  ScoU  v.  Dickinson,  14 
Pick.  (Mass.)  276;  Lamb  v.  Hicks,  11  Mete.  (Mass.)  496; 
Fairbanks  v.  ChUds,  44  1^.  H.  458 ;  Shriver  v.  Stephens,  20 
Pa.  140 ;  Franklin  v.  Wells,  6  R.  I.  422. 

In  Harris  v.  Sturdivamt,  supra,  the  plaintiff  brought  an 
action  to  recover  double  the  value  of  a  fence  which  he  claimed 
to  have  built  in  pursuance  of  an  assignment  by  the  fence 
viewers  and  in  consequence  of  the  neglect  of  the  defendant 
to  comply  with  their  assignment  and  adjudications.  The 
question  presented  in  that  case  was  whether  the  defendant  was 
entitled  to  previous  notice  of  the  meeting  to  adjudicate  the 
sufficiency  of  the  fence,  and  to  adjudicate  or  estimate  its  value. 
The  court  in  that  case  said : 

Such  notice  was  not  alleged,  or  proved,  and  is  not  re- 
quired by  the  express  terms  of  the  statute.  Notice,  however, 
has  been  held  requisite  to  parties,  and  those  interested  in 
suits  and  proceedings  under  penal  or  remedial  statutes,  by 
reasonable  and  necessary  implication,  where  no  express  pro- 
vision was  made  therefor,  upon  the  general  rule  and  prin- 
ciple of  justice  that,  where  the  rights  of  persons  are  to  be 
adjudicated,  some  notice  shall  be  given  to  enable  the  parties 
to  appear  and  assert  and  protect  their  rights.  We  cannot 
infer  in  this  case  that  the  adjudications  were  to  be  ex  parte, 
because  the  statute  is.  silent  upon  the  subject,  without  invad- 
ing this  salutary  rule  and  principle. 

In  Scott  V.  Dickinson,  supra,  in  passing  on  this  same 
question,  the  Supreme  Court  of  Massachusetts,  said : 

The  statute  directs  that  where  a  proprietor,  on  notice, 
refuses  to  make  his  share  of  a  partition  fence,  the  party  ag- 
grieved may  apply  to  two  fence  viewers,  to  divide  the  fence 
and  fix  the  time  within  which  it  shall  be  made,  and  if  the 
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delinquent  proprietor  fails  to  make  his  share  of  the  fence 
within  the  time  ordered,  the  party  aggrieved  may  make 
.  .  .  it  at  his  own  expense.  The  statute  then  proceeds  to 
enact  that  when  the  same  shall  be  completed  and  adjudged 
sufficient  by  two  or  more  of  the  fence  viewers,  and  the  value 
thereof,  .  .  .  ascertained  in  writing,  the  complainant 
shall  have  a  right  to  receive  double  the  amount,  and,  if  not 
paid  in  one  calendar  month  after  demand,  he  shall  have  an 
action  therefor  with  interest  at  1  per  cent,  per  month  on  this 
double  amount.  It  is  found  in  the  present  case  that  such  an 
adjudication  was  made,  but  it  is  found'  that  no  notice  of  the 
time  and  place  of  assessing  this  amount,  or  valuation,  was 
given  to  the  defendant.  The  statute  does  not  in  terms  re- 
quire such  a  notice,  but  we  think  it  does  by  reasonable  and 
necessary  implication.  As  a  general  rule  and  principle  of 
justice,  whenever  persons  are  appointed  to  arbitrate  and  ad- 
judicate upon  the  rights  of  others,  some  notice  is  to  be  given, 
to  enable  each  party  to  state  his  claims  and  views,  and  adduce 
pertinent  and  proper  proofs,  and  there  seems  to  be  a  peculiar 
propriety  in  adhering  to  this  rule,  where  the  full  amount  of 
an  actual  indemnity  is  to  be  doubled  by  way  of  penalty. 
Where  it  is  intended  by  the  Legislature  that  referees,  arbi- 
trators, commissioners,  or  other  like  bodies,  appointed  to 
pass  judgment  upon  the  rights  of  others,  shall  have  power  to 
proceed  ex  parte,  such  an  intent  should  be  manifested  in  ex- 
press terms,  or  by  necessary  implication.  It  was  suggested 
in  argument  that  this  was  analogous  to  the  assessment  of 
damages,  after  a  default,  which  may  be  done  without  notice 
to  the  defendant.  But  the  analogy  does  not  hold;  .  .  . 
as  no  such  notice  was  given,  and  no  opportunity  afforded  to 
the  defendant  to  attend  this  assessment  of  the  costs  and  ex- 
pense of  the  fence,  we  think  that  he  was  not  bound  by  it  and 
that  this  action  cannot  be  maintained. 

In  Scofield  v.  Haire,  122  Mich.  268  (80  N.  W.  1092),  a 
ease  involving  the  same  question  we  have  here  under  considera- 
tion, the  Supreme  Court  of  Michigan  said: 

It  appears  that  the  complainant  was  notified  of  the  first 
meeting  of  the  fence  viewers.  She  appeared  and  protested 
against  the  proceedings.  .  .  .  This  was  on  February  12, 
1908.    On  the  21st  day  of  June  following,  the  fence  viewers 
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met  again,  and  made  the  following  finding:  'We,  the  under- 
'  signed,  .  .  .  having  heretofore,  on  complaint  of  Samuel 
L.  Henry,  examined  that  portion  of  the  partition  fence  be- 
tween the  land  occupied  by  him  and  Laura  Scofield,  respec- 
tively, in  said  township,  and  having  determined  the  same  to 
be  out  of  repair  and  to  require  building,  and  having  certified 
the  same  to  the  said  Laura  Scofield  on  the  12th  day  of  Feb- 
ruary, 1908,  and '  directing  her  to  rebuild  the  same  within 
ninety  days  from  that  date,  and  she  .  .  .  having  neg- 
lected so  to  do,  and  the  said  Samuel  L.  Henry  having,  since 
the  expiration  of  the  last-mentioned  time,  rebuilt  the  same, 
we  do,  upon  inspection  thereof,  adjudge  the  said  fence'  so 
built  ...  to  be  sufficient,  and  we  do  certify  that  we 
have  ascertained  the  value  of  such  rebuilding  ...  to  be 
the  sum  of  46i%oo  dollars.'  This  order  was  properly  signed. 
The  court  below  finds  that  no  notice  was  given  the  complain- 
ant of  this  meeting  of  the  fence  viewers,  and  hence  found 
that  the  finding  was  void.  The  record  sustained  this  finding, 
and  there  was  no  error  in  the  conclusion  reached.  The  com- 
plainant was  entitled  to  be  heard  on  the  question  of  the 
amount  which  Henry  was  entitled  to  receive. 

In  McCUpy  v.  Clark,  42  Minn.  363  (44  N.  W.  255),  the 
Supreme  Court  of  Minnesota,  in  disposing  of  a  question  similar 
to  the  one  we  have  here,  said: 

The  defendant  makes  the  further  point  that  no  notice 
of  the  final  appraisement  was  given.  There  is  no  finding  on 
this  point,  but  it  is  of  sufficient  importance  to  notice.  The 
duties  of  the  supervisors,  when  acting  as  fence  viewers,  are 
judicial  in  their  nature,  and  notice  is  necessary  to  give  them 
jurisdiction  to  make  an  apportionment  of  a  partition  fence, 
and  also  to  make  an  appraisal  of  the  value  of  the  same, 
.     .    .    and  without  such  notice  the  proceedings  are  void. 

In  the  instant  case,  the  power  of  the  fence  viewers  was 
defined  and  limited  by  statute.  The  notice  which  they  were 
required  to  ^ve  is  defined  by  statute.  The  statute  provides : 
"The  fence  viewers  shall  have  power  to  determine  any  con- 
troversy  arising  under  this  chapter,  upon  giving  five  days' 
notice  to  the  opposite  party,  prescribing  the  time  and  place 
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of  meeting  to  hear  and  determine  the  matter  named  m  the 
notice.'' 

There  is  no  affirmative  showing  in  the  record  as  to  what 
the  contents  of  the  first  notice  was.  We  have  negative  assur- 
ance, from  the  record,  that  the  notice  of  the  first  hearing 
was  sofflcient  to  give  the  fence  viewers  jurisdiction  to  appor- 
tion the  line  fence  between  these  parties,  and  to  assign  to  each 
his  part  to  build,  and  to  fix  the  time  in  which  it  should  be 
constructed.  We  take  it  from  this  record  that  this  was  the 
only  purpose  for  which  they  were  then  called  out.  It  is  the 
only  thing  they  did,  or  attempted  to  do.  The  defendant  was 
required  to  build  the  fence  within  thirty  days.  If  he  did  not 
build  it  within  thirty  days,  the  pjaintiff  had  a  right  to  con- 
struct it.  No  time  was  fixed,  nor  does  the  statute  fix  any 
time,  in  which  the  plaintiff  could  have  availed  himself  ot  this 
right,  upon  default  of  defendant.  It  would  be  therefore 
impossible  for  the  fence  viewers,  at  the  first  meeting,  to  deter- 
mine the  time  and  place  at  which  they  would  meet  to  assess 
the  cost  of  construction,  if  constructed  by  the  plaintiff,  and 
to  give  notice  thereof  to  the  defendant  before  the  fence  was 
actuaUy  constructed.  This  negatives  the  idea  that  the  first 
notice  contained  any  matter  advising  the  defendant  that  the 
trustees  would  meet,  at  any  time  and  place,  to  assess  the  costs 
of  the  construction — ^the  time  of  which  was  uncertain  and 
indefinite  and  not  determined.  Therefore  we  must  assume 
that  the  notice  of  the  first  meeting  of  the  trustees  was  no 
notice  of  the  meeting  at  which  they  attempted  to  assess  the 
costs  of  constructing  the  fence. 

The  powers  given  to  the  trustees  embrace  essentially  dis- 
tinct actions  which  may  be  taken  at  different  times,  and  for 
different  purposes,  looking  to  different  objects.  Where  these 
matters  can  all  be  accomplished  at  one  time  and  place  of  meet- 
ing, they  may  all  be  included  in  one  notice,  but  the  notice, 
to  give  jurisdiction,  must  embrace  all  the  subjects  included 
in  the  application  and  which  can  be  disposed  of  under  the 
application.    The  jurisdiction  of  the  fence  viewers  is  the  most 
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limited  kind,  and  its  mode  of  procedure  is  defined  by  the 
statute.  All  the  requirements  of  the  statute  are  essential  to 
jurisdiction,  and  so  it  follows  that  want  of  notice  of  the  in- 
tended action,  as  in  almost  every  judicial  proceeding,  is  in 
this  limited  tribunal  a  fatal  want  of  jurisdiction.  The  party 
is  only  bound,  by  the  action  of  a  court  of  this  kind,  in  respect 
to  matters  of  which  he  had  notice. 

In  the  Rhode  IsUmd  case,  supra,  the  Supreme  Court  of 
that  state,  having  before  it  a  similar  question  to  the  one  here 
under  consideration,  said: 

The  statute  provides:  *When  any  proprietor  or  pos- 
sessor of  land  shall  neglect  or  refuse  to  repair  or  rebuild  any 
partition  fence,  .  .  .  the  aggrieved  party  may  complain 
to  any  fence  viewer  of  such  town;  .  .  .  who,  after 
due  notice  to  such  party,  shall  attend  and  view  the  same; 
and  if  he  shall  find  said  complaint  to  be  true,  he  shall,  in 
writing,  require  the  delinquent  party  to  repair  or  rebuild  the 
same  within  such  time  as  he  shall ,  therein  appoint,  not  ex- 
ceeding fifteen  days.'  To  authorize  any  proceeding  by  the 
fence  viewer,  either  to  compel  the  party  to  build  or  repair, 
or  to  mulct  him  in  damages  for  neglect,  there  must  be  a  com- 
plaint that  he  has  neglected  or  refused  to  rebuild  or  repair 
the  partition  fence ;  and  upon  that  complaint,  not  upon  some 
other,  notice  must  be  given  to  the  party  complained  against 
that  such  complaint  has  been  made,  and  of  the  time  ap- 
pointed by  the  fence  viewer  to  view  the  fence;  and,  having 
given  such  notice,  the  fence  viewer  must  adjudge  the  com- 
plaint so  made  to  be  true,  and,  if  he  find  it  to  be  true,  he  is 
to  assign  a  time  within  which  the  party  may  still  perform 
his  duty  by  building.  ...  If  this  order  be  not  complied 
with,  and  the  party  still  neglects,  the  complainant  may  re- 
build or  repair,  and  shall  do  it  to  the  satisfaction  of  the  fence 
viewer,  who  is  to  adjudge  whether  it  is  properly  built.  If 
satisfied  upon  this  point,  he  is  required  to  ascertain  the  cost 
of  building,  together  with  his  own  fees,  and  to  give  a  cer- 
tificate thereof  to  the  complainant.  No  notice  is  in  terms, 
required  to  be  given  to  the  delinquent  party  to  be  present, 
or  to  be  heard  upon  the  assessment  of  these  damages  against 
him;  but,  upon  a  similar  statute  in  Massachusetts,  .  .  . 
it  has  been  held  that  the  precepts  of  natural  justice  require 
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such  notice^  and  that  such  notiee  is  necessarily  implied. 
.  .  .  Having  adjudged,  then,  upon  notice  to  the  delin- 
quent party,  what  the  cost  of  rebuilding  has  been,  and  hav- 
ing given  to  the  complainant  the  certificate  of  the  amount  so 
adjudged,  the  complainant  is  authorized,  but  not  until  these 
several  judgments  upon  notice  have  been  made,  to  demand  of 
the  defendant  the  amount  adjudged,  and  upon  refusal  by 
him  to  pay,  to  maintain  a  suit  therefor.  Now  it  does  not 
appear  from  the  certificate  of  the  fence  viewer  that  any  com- 
plaint was  made  by  the  plaintiffs  that  the  defendant  had 
neglected  or  refused  to  repair  the  division  fence ;  nor  does  it 
appear  therefrom  that  any  notice  was  given  to  the  defendant 
that  any  such  complaint  was  made  against  him,  or  that  the 
fence  viewer  intended  to  view  the  fence,  at  any  time,  in  order 
to  determine  if  he  had  refused  or  neglected  to  rebuild  or 
repair,  nor  has  the  fence  viewer  certified  that  he  found  any 
complaint  against  the  defendant  to  be  true,  much  less  a  com- 
plaint that  he  had  neglected  or  refused  to  build  the  partition 
fence.  Neither  does  it  appear  that  before  proceeding  to  as- 
certain the  cost  of  the  fence  built  by  the  plaintiffs,  he  gave 
any  notice  to  the  defendant  that  he  might  be  heard  in  assess- 
ment of  damages.  If  any  one  of  these  requisites  be  wanting^ 
the  plaintifh  cannot  maintain  their  action,  even  though  a 
regular  demand  were  made  upon  the  defendant,  and  on  a 
day  to  which  there  could  be  no  objection. 

It  is  true,  in  the  case  at  bar,  that  after  the  fence  viewers 

had  assessed  the  cost  of  constructing  the  fence,  the  plaintiff 

served  notice  on  the  defendant  of  that  fact,  and  that  he  was 

2.  samb:  notice:    required  to  pay  the  amount  so  assessed  with 
Jure  cton.        ^j^^  ^^^^  ^j  ^j^^  assessment.    The  defendant 

being  a  nonresident,  the  notice  was  served  by  publication,  and 
in  the  following  words,  which  was  duly  signed  by  the  trustees : 

To  J.  E.  Davis:  You  are  hereby  notified  that  M.  K. 
Pickerell  under  order,  has  built  the  north  half  of  the  fence 
between  your  farm  and  his,  as  ordered  to  be  built  by  you, 
and  the  value  has  been  fixed  by  the  township  trustees  and 
the  cost,  and  that  the  sum  due  said  Pickerell  for  said  fence 
and  cost  has  been  found,  by  the  township  trustees  or  fence 
viewers,  to  be  $62.88,  and  the  cost  of  the  notice  provided  by 
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law  and  clerk's  fees  amounting  to  $7.00,  total  $69.88  and  you 
are  required  to  pay  the  same  within  ten  days  from  com- 
pleted service  of  this  notice  or  double  damages  will  be  claimed 
of  you  as  provided  by  section  2358  of  Code  of  Iowa.  Take 
notice  and  govern  yourself  accordingly.  The  said  Pickerell 
erected  said  fence  as  provided  by  the  laws  of  Iowa,  and  you 
are  required  to  make  payments  above  set  forth  or  you  will 
be  liable  for  the  amount  thereof  in  the  sum  of  $138.76. 

This  notice  was  served  after  the  trustees  had  taken 
action  at  the  instance  of  the  plaintiff,  and  had  made  their 
finding  and  order  and  had  fixed  the  amount  which  plaintiff 
was  required  to  pay  for  the  fence,  and  could  not,  and  did 
not,  relate  back  to  give  them  jurisdiction  to  make  the  order 
and  fix  the  amount  on  which,  and  for  which,  this  suit  is 
brought. 

An  examination  of  this  record  satisfies  us  that  the  trial 
court  was  right  in  its  first  ruling,  and  in  sustaining  defend- 
ant *s  motion  for  a  directed  verdict,  and  in  directing  a  verdict 
for  the  defendant,  and  in  entering  judgment  for  the  defendant 
on  the  verdict,  and  that  the  court  erred  in  setting  aside  its 
order  and  judgment  and  in  granting  a  new  trial,  and  for 
this  reason  the  cause  should  be  reversed,  and  it  is — Reversed. 

Ladd,  C.  J.,  and  Deemeb  and  WrrHROw,  JJ.,  concur. 


S.  W.  Farmer,  Appellant  v,  H.  N.  Underwood  et  al., 

Appellees. 

Personal  services:  compensation:  Bl7RDE^?  of  proof:  evidence.  Ordi- 
1  narilj  the  law  implies  a  promise  to  pay  for  services  rendered,  but 
if  the  servant  renders  the  service  as  a  member  of  the  family  of 
the  other  and  receives  support  as  a  relative,  the  presumption  is 
that  such  service  was  gratuitous,  io  the  absence  of  anj  ex- 
press or  implied  agreement  to  pay  therefor;  and  the  burden  is  upon 
the  one  performing  the  service  under  such  circumstances  to  show 
a  mutual   expectation   of  compensation   therefor.     In   the  present 
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case  the  evidence  was  insufficient  to  show  any  agreement  or  under- 
standing that  plaintiff,  a  son-in-law  of  defendant  and  whose  fam- 
ily resided  with  the  defendant,  was  to  receive  compensation  for  the 
services  rendered,  or  to  show  a  mutual  expectation  that  plaintiff 
should  receive  compensation. 

Accounting:  fkbsumftion:  mattsbs  involved.  Where  there  was  an 
2  accounting  between  the  owner  and  a  cropper  of  land,  which  in- 
volved the  dealings  of  the  parties,  it  will  be  presumed  that  all 
claims  between  the  parties  were  settled,  including  a  claim  for  serv- 
ices upon  the  farm,  in  the  absence  of  an  affirmative  showing  other- 
wise. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

Tuesday,  March  24,  1914. 

Action  to  recover  for  services  rendered  by  the  plaintiff 
to  the  defendant.  Defense,  that  the  plaintiff  was,  at  the 
time  the  services  were  rendered,  a  member  of  defendant's 
family,  residing  therein  with  his  wife  and  children,  and 
receiving  support  from  the  defendant  as  a  member  of  his 
family;  and  that  there  wag  no  express  promise  to  pay,  and 
no  circumstances  shown  which  would  negative  the  conclusion, 
from  the  relationship,  that  the  services  were  gratuitous. 
Judgment  for  the  defendant.    Plaintiff  appeals. — Affirmed. 

8.  B.  Alien,  for  appellant. 

ParsoTis  dk  Mills,  for  appellees. 

Gaynor,  J. — The  plaintiff  claims :  That  from  the  1st  day 
of  October,  1899,  up  to  and  including  the  18th  day  of  Novem- 
ber, 1905,  at  the  instance  and  request  of  the  defendant,  he 
performed  work,  labor,  and  services  for  the  defendant  as  a 
general  farm  hand.  That  he  worked  in  all  for  the  defendant, 
as  such,  for  forty-four  months  and  eighteen  days;  that  the 
services  so  rendered  were  reasonably  worth  $1,117.34,  on 
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which  the  foUowing  credits  should  be  allowed :  July,  1903,  $5 ; 
August  12,  1905,  $10.  That,  after  allowing  such  credits, 
there  is  due  him  from  the  defendant  the  sum  of  $1,102.34, 
and  for  this  he  seeks  judgment.  The  defendant,  for  answer, 
denies  all  the  allegations  of  the  plaintiff,  and  further  alleges, 
as  a  defense  to  plaintiff's  claim,  that  the  plaintiff  was  a 
member  of  defendant's  family;  that  he  was  a  son-in-law 
of  defendant ;  that  he,  together  with  his  wife  and  children, 
lived  with  defendant  as  a  member  of  defendant's  family, 
during  all  the  time  for  which  he  claims  compensation  for 
services ;  and  that  it  was  understood  that  the  labor  performed, 
if  aiiy,  was  gratuitous.  Defendant,  further  answering,  says 
that  all  the  matters  of  account  and  other  matters,  if  any 
existed,  between  plaintiff  and  defendant,  have  been  hereto- 
fore fully  settled  and  adjusted ;  that,  prior  to  the  commence- 
ment of  this  action,  the  plaintiff  brought  a  suit  against  the 
defendant  in  Polk  district  court,  and  there  was  an  adjudica- 
tion between  the  plaintiff  and  defendant  of  all  matters  then 
existing  between  them  in  which  one  had  any  claim  against 
the  other.  Defendant  farther  says  that  in  the  fall  of  1906 
he  had  a  full  settlement  with  plaintiff  for  all  labor  done  by 
the  plaintiff  up  to  that  time.  The  plaintiff,  for  reply,  denies 
all  the  a£Srmative  matter  set  up  by  the  defendant  in  its 
answer ;  alleges  that  the  settlement  referred  to  was  made  with 
reference  to  distinct  matters,  and  in  no  way  involved  the 
matters  herein  in  controversy.  Upon  the  issues  thus  tendered, 
the  cause  was  tried  to  the  court  and  jury,  and  at  the  conclu- 
sion of  all  the  testimony,  on  the  motion  of  the  defendant, 
the  court  directed  the  jury  to  return  a  verdict  for  the 
defendant,  which  being  done  and  judgment  having  been 
entered  upon  the  verdict,  the  plaintiff  appeals. 

Appellant  assigns  six  errors.  The  first  five  may  be 
grouped  under  one  head,  to  wit:  (1)  The  court  erred  in  sus- 
taining the  motion  of  the  defendant  to  direct  a  verdict  for 

m 

the  defendant,  on  the  ground  that  the  services  were  rendered 
by  the  plaintiff  to  the  defendant,  as  a  member  of  defendant's 
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family,  and  that  there  was  no  evidence  of  an  expressed  con- 
tract for  payment,  and  no  sufScient  evidence  showing  an 
expectation  on  the  part  of  the  plaintiff  to  receive  pay,  and 
no  expectation  on  the  part  of  the  defendant  to  pay  for 
such  services.  (2)  The  court  erred  in  finding  that  there  was 
a  settlement  between  the  parties  of  all  matters  involved  in  this 
suit  for  which  plaintiff  might,  at  the  time  of  the  settlement, 
have  had  a  claim  against  the  defendant. 

The  evidence  tends  to  show  that  the  plaintiff,  at  the  time 
of  the  happening  of  the  matters  hereon  sued  for,  was  the 
son-in-law  of  the  defendant ;  that,  prior  to  his  coming  to  live 

with  the  defendant,  he  lived  at  Prairie  City ; 

8«B?icm':  com-  that  he  married  plaintiff's  daughter  in  1897; 

den  of  proof :     that  along  about  the  Ist  of  October,  1899,  he, 

evidence. 

with  his  wife  and  two  children,  came  to  live 
with  the  defendant;  that  at  that  time  the  defendant  was 
occupying  a  farm  of  about  200  acres  and  was  engaged  in 
general  farming;  that  plaintiff  and  his  family  came  to  live  with 
the  defendant,  at  the  request  of  plaintiff's  wife;  that  her 
mother  was  in  very  poor  health ;  that  she  wanted  to  go  and 
make  her  home  with  her  father  and  mother ;  that,  because  of 
the  wife's  solicitude  for  her  mother  and  desire  to  live  in  her 
home,  plaintiff  sold  out  his  business  at  Prairie  City  and  took 
his  family  to  live  with  the  defendant.  Plaintiff  claims  that 
he  worked  for  the  defendant  continuously  from  October,  1899, 
to  March  1,  1900,  about  five  months;  that  he  quit  then  and 
went  away,  leaving  his  family  with  the  defendant.  He  came 
back  about  the  1st  of  May  and  then  worked  for  the  defendant, 
milking  cows  and  cutting  wood  and  all  kinds  of  farm  work, 
until  about  November,  1900;  that  he  then  left  and  did  not 
return  until  about  the  1st  of  February,  1901;  that  he  then 
stayed  and  worked  for  the  defendant  until  about  the  1st  of 
March,  1903,  at  which  time  he  came  back  to  the  farm ;  that, 
(luring  his  absence  this  time,  he  rented  a  house  in  town  and 
stayed  in  town  during  the  summer;  that  he  came  back  to 
defendant's  about  July  1, 1903,  and  worked  on  the  farm;  that 
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he  continued  to  work  until  about  the  18th  of  December,  1904, 
and  then  went  to  Oklahoma ;  that  he  came  back  about  April, 
1905,  and  stayed  there  until  November  18th  of  that  year  and 
did  work  on  and  about  the  farm. 

Plaintiff  testifies:  That  during  the  month  of  August,  in 
1905,  not  having  any  money  from  Mr.  Underwood,  he  thought 
he  needed  a  little  pocket  money.  Because  of  that,  he  con- 
templated going  up  into  Minnesota  to  harvest.  Hiat,  when 
defendant  heard  he  was  going  away,  **he  said,  *If  you  want 
to  work,  you  can  work  right  on  here,  and  I  will  give  you  $25 
a  month.'  So  I  stayed  and  worked  then,  but  he  never  paid 
me  any  money  except  $10  paid  that  day.  Prior  to  this  time, 
he  had  never  fixed  any  price  upon  the  services."  .During  all 
this  time  that  plaintiff  was  with  the  defendant,  the  plaintiff 
says  he  never  had  any  dealings  with  the  defendant  that  had 
anything  to  do  with  the  labor  performed  by  him  upon  the 
farm.  It  appears  that  during  all  the  time,  while  plaintiff 
was  there  and  during  his  absence,  plaintiff's  wife  and  children 
remained  with  the  defendant  and  were  cared  for  by  him; 
that  during  the  years  up  to  the  12th  of  August,  1905,  nothing 
was  said  between  the  plaintiff  and  the  defendant  as  to  wages. 

It  aflSrmatively  appears  that  there  was  no  express  agree- 
ment or  understanding  between  the  plaintiff  and  defendant 
that  the  plaintiff  should  charge  for  his  services,  or  that  the 
defendant  should  pay  him  therefor,  up  to  August,  1905 ;  that 
the  first  talk  had  between  them,  touching  compensation  for 
services  rendered,  was  in  August,  1905,  and  this  talk,  as  we 
interpret  it,  related  only  to  future  services  to  be  rendered. 
At  least,  this  is  the  apparent  understanding  of  the  defendant 
at  that  time.  It  is  not  claimed  by  the  defendant  that  this 
talk  of  August,  1905,  referred  to,  or  had  any  relationship  to, 
any  services  theretofore  rendered  by  the  plaintiff,  and  we  are 
satisfied  that  such  a  claim,  if  made,  would  not  be  justified  by 
what  was  said  and  done  at  that  time,  under  the  circumBtances 
under  which  the  conversation  was  carried  on.  It  appears  from 
this  record  that  the  plaintiff  came  and  went  and  returned 
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as  he  pleased;  that  he  rendered  such  services  as  to  him  seemed 
proper  while  with  the  defendant;  that  the  defendant,  in  no 
way,  assumed  to  direct  or  control  his  conduct,  as  to  when  he 
should  go,  when  he  should  return,  or  as  to  what  he  should  do 
when  present  on  the  farm.  There  is  absolutely  nothing  to  indi- 
cate that  the  defendant,  at  any  time,  understood  that  the  plain- 
tiff was  working  for  him  in  expectation  of  remuneration.  There 
is  nothing  to  indicate  that  the  defendant  did  not  understand 
that  plaintiff  was  there^  with  his  family,  as  a  member  of  de- 
fendant's  family,  receiving  support  for  himself  and  family, 
and  that  the  services  rendered  by  him  were  rendered  in  that 
capacity.  It  is  true  that  the  plaintiff  claims  that  he  expected 
compensation  and  that  he  kept  a  memorandum  of  the  services 
rendered  for  defendant,  which  he  claims  he  lost  and  was  not 
able  to  produce  upon  the  trial. 

It  is  plain  from  this  record  that  the  plaintiff  and  his 
family,  his  wife  and  children,  lived  with  the  defendant  as  a 
member  of  defendant's  family;  that  that  relationship  was 
established  and  continued  during  all  the  time  covered  by 
plaintiff's  claim;  that  they  received  support  from  defendant 
during  all  this  time ;  that  there  was  no  promise,  or  agreement, 
or  understanding  expressed  between  them  as  to  any  com- 
pensation to  be  given  plaintiff  for  his  services.  If  therefore 
the  plaintiff  is  entitled  to  recover  for  any  services  rendered 
up  to  August,  1905,  it  must  be  by  reason  of  an  implication 
of  law  that  the  services  were  to  be  paid  for,  arising  from  such 
a  condition  of  facts  that  it  is  apparent  therefrom  that  the 
plaintiff  intended  to  charge  for  his  services  during  that  time, 
and  the  defendant  intended  to  pay  him  therefor. 

It  is  a  significant  fact,  in  this  case,  that  during  all  this 
time  plaintiff  made  no  claim  for  compensation;  that  he  came 
and  went  as  he  pleased ;  that  the  defendant  assumed  no  right 
to  direct  his  coming  and  his  going,  or  the  character  or  kind 
of  services  which  he  should  render.  It  is  not  sufficient  for 
plaintiff  to  show  that  he  had  a  secret  intent  to  charge  for  his 
services.    The  evidence  must  go  further  and  disclose  a  mutual 
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purpose  and  intent  of  the  parties,  touching  the  services  ren- 
dered. That  is,  it  must  disclose  an  intent,  on  the  part  of 
each,  that  the  service  rendered  should  be  paid  for,  before  the 
presumption  that  the  services  were  gratuitously  rendered, 
under  such  conditions,  is  overcome. 

In  Scully  V.  ScuUy,  28  Iowa,  548,  this  court,  speaking 
through  Judge  Cole,  in  a  case  involving  the  question  here 
under  consideration,  said:  ** Ordinarily  and  without  more, 
where  one  person  renders  services  for  another  which  are  known 
to  and  accepted  by  him,  the  law  implies  a  promise  on  his  part 
to  pay  therefor.  But  where  it  is  shown  that  the  person 
rendering  the  service  is  a  member  of  the  family  of  the  person 
served  and  receiving  support  therein,  either  as  child,  a  rela- 
tive, or  a  visitor,  a  presumption  of  law  arises  that  such  services 
were  gratuitous ;  and,  in  such  case,  before  the  person  render- 
ing the  service  can  recover,  the  express  promise  of  the  party 
served  must  be  shown,  or  such  facts  and  circumstances  as  will 
authorize  the  jury  to  find  that  the  services  were  rendered  in 
the  expectation  by  one  of  receiving,  and  by  the  other  of 
making,  compensation  therefor."  This  doctrine  has  found 
such  substantial  lodgement  in  the  jurisprudence  of  this  state 
and  has  been  so  consistently  followed  that  the  citation  of 
further  authority  for  this  rule  is  unnecessary. 

It  appearing  from  the  testimony  in  this  case,  without 
dispute,  that  the  plaintiff  was,  at  the  time  he  claims  ihese 
services  were  rendered,  a  member  of  defendant's  family,  resid- 
ing therein  with  his  own  family,  and  receiving  support  as 
such,  that  no  recovery  can  be  had  unless  it  afSrmatively 
appears,  either  that  there  was  an  express  contract  to  pay  for 
the  services  rendered,  or  that  the  services  were  rendered  under 
such  circumstances  as  negatives  the  conclusion  that  they  were 
gratuitously  rendered,  and  aflBrmatively  shows  that  there  was 
a  mutual  expectation  between  the  plaintiff  and  defendant  that 
one  should  receive,  and  the  other  should  pay,  for  such  services 
as  were  rendered.  The  burden  is  on  the  plaintiff  to  establish 
this  state  of  facts,  and  we  think  that  he  has  wholly  failed 

Vou  164  U.— 38 
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to  do  this  and  to  carry  his  burden  to  a  successful  issue,  and 
that  there  was  no  error  of  the  court  in  sustaining  defendant's 
motion  for  a  directed  verdict  upon  this  issue. 

It  appears,  however,  that  in  August,  1905,  there  was  an 
express  agreement  to  pay  for  services  to  he  rendered  there- 
after by  the  plaintiff;  that  services  were  rendered,  and  this 
2    AccouNTiifo  •      *^^  plaintiff  would  be  entitled  to  recover  for, 
mattenf ?n"  *      unless  the  defendant  has  affirmatively  shown 
Toiyed.  ^Yioi  there  was  a  settlement,  in  which  this  sum 

was  included,  as  claimed  by  the  defendant.  It  appears  that 
after  the  18th  day  of  November,  1905,  a  controversy  arose 
between  the  plaintiff  and  defendant  touching  the  division  of 
profits  in  certain  land.  It  appears  that  certain  other  dealings 
were  had  between  the  parties  concerning  the  loaning  of  money 
and  the  purchase  of  grain,  and  that  these  matters  were  dis- 
cussed and  talked  of  prior  to  any  settlement;  that  thereafter 
the  plaintiff  commenced  an  action  against  the  defendant  to 
recover  what  he  claimed  as  his  share  of  the  profits  in  the  land 
deal.  Defendant  filed  an  answer  setting  up  certain  matters 
and  asking  that  an  accounting  be  had,  between  the  plaintiff 
and  defendant,  of  all  matters  then  in  dispute  between  them, 
or  unsettled ;  that  thereupon  the  cause  was  transferred  to 
equity,  and  the  trial  was  had  and  a  judgment  entered. 

Now  it  is  apparent  from  this  record  that  each  party 
asserted  then,  against  the  other,  all  claims  which  he  had  and 
might  insist  on,  in  the  adjustment  of  their  mutual  accounts, 
and  it  was  the  intention  of  both  parties  to  adjust  all  their 
mutual  accounts,  and  we  feel  that  the  record  shows  that  such 
was  not  only  the  intention,  but  that  it  was  actually  done  at 
that  time,  and,  without  setting  out  the  record  in  this  opinion, 
we  are  satisfied  that  as  to  this  balance  there  was,  prior  to  the 
commencement  of  this  action,  a  mutual  settlement  and  adjust- 
ment of  all  claims  held  by  each  against  the  other,  and  this 
done  without  any  fraud,  mistake,  or  concealment,  which  might 
avoid  such  settlement. 

We  are  satisfied  the  court  did  not  err  in  holding  that 
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this  matter  was  settled  and  adjusted  between  the  parties,  for 
the  reason  that,  when  the  cause  was  transferred  to  equity,  it 
was  done,  not  for  the  purpose  alone  af  determining  what  was 
due  the  plaintiff  for  his  half  interest  in  the  farm,  or  his  half 
interest  in  the  profits,  but  also  for  adjusting  and  settling  all 
other  matters  then  pending  between  them.  At  least,  in  such 
an  accounting  as  was  had,  the  presumption  is  that  all  claims 
between  the  parties  were  then  settled  and  adjusted,  unless  the 
contrary  affirmatively  appears,  and  it  does  not  so  affirmatively 
appear. 

We  j&nd  no  reversible  error,  and  the  cause  is — Affirmed. 


hADDy  G.  J.,  and  Debmeb  and  Wit^row,  JJ.,  concur. 


WiiiLiAM  Leupold,  Appellee,  v.  Sophia  Leupold,  Appellant. 

Divorce:     inhuman  treatment:     adulteet:     evidence.     In  this  ae- 

1  tlon  for  divorce  oo  the  ground  of  cruel  and  inhuman  treatment 
and  of  adultery  on  the  part  of  the  wife,  the  evidence  is  reviewed 
and  held  sufficient  to  support  both  charges  and  to  entitle  the  hus- 
band to  a  decree. 

Same:     adultbby.     The  fact  that  adulter j  is  a  crime  usually  com- 

2  mitted  in  secrecy  and  therefore  difficult  of  direct  proof  will  not 
preclude  a  conclusion  of  guilt,  when  the  facts  and  circumstances 
relied  upon  are  consistent  with  such  conclusion  and  inconsistent 
with  the  idea  of  innocence. 

Same:     decree.    The  decree  awarding  to  each  of  the  parties  the  prop- 

3  erty  held  by  them  in  their  own  right,  without  alimony,  and  the 
care  of  the  minor  child  to  the  mothe;^  for  part  of  the  time  provided 
she  conducts  herself  properly,  with  an  allowance  for  the  support 
of  the  child  while  in  her  care,  is  held  to  be  equitable. 

Appeal  from  Emmet  District  Court, — Hon.  A.  D.  Bailie, 

Judge. 

Tuesday,  Mabgh  24,  1914. 

Progebding  for  divorce  upon  the  grounds  of  cruel  and 
inhuman  treatment  and  adultery.     Decree  was  entered  in 
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favor  of  plaintiff,  and  appeal  is  taken  by  the  defendant. — 
Affirmed, 

W,  A.  Ladd  and  N.  J.  Lee  and  Kenyan,  Kelleher  dk 
O'Connor,  for  appellant. 

J.  W.  Morse  and  E.  A,  Marling,  for  appellee. 

Wftheow,  J. — I.  This  is  a  proceeding  for  a  divorce 
tried  upon  the  issues  raised  by  the  charge,  in  the  petition 
of  the  husband,  of  cruel  and  inhuman  treatment  by  the  wife, 
a  like  charge  of  cruel  and  inhuman  treatment  made  by  the 
wife  against  her  husband  in  a  cross-petition,  and  the  charge 
of  adultery  by  the  wife  with  one  Fred  Ruckman,  made  in 
an  amendment  to  the  petition,  which  was  ffled  after  the 
answer  and  cross-petition.  The  trial  court  found  that  the 
charges  in  the  petition  and  its  amendment  were  sustained, 
and  granted  plaintiff  a  decree ;  it  also  awarded  to  the  parties 
the  property  then  held  by  each,  and  made  provision  for  the 
education  and  custody  of  the  minor  child,  Myrtle.  From 
the  decree  so  entered  the  defendant,  the  wife,  appeals. 

II.  The  case  presented  is  wholly  of  fact.  The  original 
transcript  of  the  evidence  is  before  us,  and  we  have  given 
to  it  careful  consideration.  Plaintiff  and  defendant  were 
1    DivoBCB  •  in-       married  in  1893,  and  for  eleven  years  pre- 

mSnf fadSftery :  Ceding  the  trial  had  lived  in  Emmet  county. 

evidence.  ^  ^^^  ^j  ^^iia  time  their  residence  had  been 

on  a  farm  owned  by  them,  and  for  a  short  period  their  home 
had  been  in  Estherville,  the  farm  having  been  rented  and 
occupied  by  one  Peter  Fank.  Fred  Ruckman,  with  whom  the 
wife  is  charged  with  having  committed  adultery,  is  a  cousin 
of  William  Leupold,  the  plaintiff  and  appellee.  The  Leupolds 
had  lived  in  Illinois  before  coming  to  Emmet  county,  and 
Ruckman  knew  them  there.  Ruckman  was  the  owner  of  an 
eighty-acre  farm  lying  near  that  of  appellants  in  Emmet 
county,  and  was  unmarried.    Leupold  was  in  poor  health.    In 
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1906  be  went  to  Rochester,  Minn.,  for  surgical  treatment,  and 
during  his  absence  Ruckman  was  at  the  home  for  the  purpose 
of  taking  care  of  the  chores.  In  the  winter  of  1906  Leupold 
arranged  to  go  to  Kansas  to  spend  the  winte^r,  seeking  relief 
from  asthma.  Before  going,  as  he  testifies,  he  wanted  to  get 
one  Insley  to  do  the  work  about  the  farm,  as  he  lived  across 
the  road  and  was  convenient,  but  Mrs.  Leupold  expressed  a 
desire  that  Ruckman  should  be  employed  for  that  purpose, 
and  the  husband  thereupon  employed  him  to  do  the  winter 
chores  during  his  absence,  at  $10  per  month.  Prior  to  the 
first  winter  of  his  absence  on  account  of  his  health,  while  the 
domestic  relations  of  the  parties  had  not  been  entirely  free 
from  discord,  there  had  been  a  course  of  life  in  their  home 
which  presented  no  acute  conditions  so  far  as  affected  the 
relations  of  husband  and  wife  and  their  ciHifidence  in  each 
other.  But  following  that  absence,  and  arising,  no  doubt, 
from  her  association  in  the  home  with  Ruckman,  it  is  quite 
clear  that  upon  his  return  from  the  west  Leupold  was -not 
welcome  in  his  own  home,  and  it  also  is  clear  that  there  had 
arisen  between  Ruckman  and  Mrs.  Leupold  feelings  of  sym- 
pathy in  likes  and  purposes  which  made  their  association 
congenial.  The  appellee  noticed  in  different  ways  the  change 
in  his  wife'i^  conduct  towards  him,  and  dates  from  that  winter 
her  refusal  to  occupy  the  same  room  with  him,  although,  as 
we  conclude  from  the  record,  there  was  not  an  absolute 
denial  of  marital  rights,  but  they  were  unwillingly  granted. 
In  the  winter  of  1908-09  Leupold  was  again  absent,  and 
although  as  claimed  by  him  he  had  arranged  with  another 
man  to  stay  and  look  after  the  chores,  Ruckman  was  at  the 
home  during  the  greater  part  of  his  absence,  and  this  also  was 
the  case  in  the  winter  of  1909-10,  when. the  appellant  was  again 
in  Kansas.  In  1910-11  the  home  was  in  Estherville.  In  the  fall 
of  1911  Leupold  went  to  Wyoming,  first  having  arranged  with 
one  Fank  to  do  the  necessary  chores,  and,  as  he  claims,  statii^g 
to  his  wife  that  he  did  not  want  Ruckman  there  at  all,  but  this 
request  did  not  have  the  effect  desired.    During  the  period 
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when  appellee  was  at  his  home  after  these  absences,  the  dis- 
like and  indifference  of  his  wife  to  him  was  marked,  growing 
as  the  time  went  on,  as  the  association  between  Mrs.  Leupold 
and  Buckman  was  continued.  If  the  appellee  had  occasion 
to  distrust  the  fidelity  of  his  wife,  he  refrained  from  openly 
declaring  it,  but  sought  by  different  means  to  bring  about 
such  a  state  of  family  life  as  would  permit  the  maintenance 
of  the  home  and  the  care  of  the  minor  daughter.  We  will 
not  in  detail  go  into  the  evidence  upon  this  point,  but  the 
entire  record  abundantly  shows  that  Mrs.  Leupold  transferred 
her  affections  to  Ruckman,  and  that  they  were  pleased  and 
satisfied  with  the  society  of  each  other;  that  they  were  often 
alone  together,  and,  especially  during  the  absence  of  the 
husband  their  intimacies  were  such  as  to  often  occasion  com- 
ment. Indeed,  at  times  when  he  was  present  their  conduct 
towards  each  other  was  such  as  to  create  in  him  feelings  which 
had  expression  in  remonstrance.  With  this  state  of  the  rela- 
tions between  the  appellant  and  Ruckman  satisfactorily 
appearing  from  the  evidence,  we  turn  to  that  which  bears 
upon  the  charge  of  adulterous  conduct. 

III.  A  witness,  Josie  Fank,  testified  that  during  the 
summer  of  1911,  with  her  brother,  she  went  to  the  Leupold 
home.  Ruckman 's  automobile  was  standing  in  the  front  yard. 
She  went  to  the  kitchen  door  and  knocked,  but  there  was  no 
response.  Waiting  for  a  few  moments  she  again  knocked, 
when  the  door  was  unlocked  or  unfastened,  and  she  went  in. 
Mrs.  Leupold  came  to  the  door,  barefooted,  and  wearing  a 
sack  apron  without  sleeves.  The  witness  testified  that  she 
remained  in  the  house  for  about  a  half  an  hour,  and  that  Mrs. 
Leupold  told  her  Ruckman  was  there  on  the  bed  in  another 
room,  resting.  At  one  time  Ruckman  called  to  Mrs.  Leupold, 
and  asked  her  when  she  would  be  ready  to  go  to  town,  but 
did  not  come  out  of  the  bedroom  while  the  witness  remained. 
The  appellant  claims  that  there  was  no  improper  conduct 
between  herself  and  Ruckman,  and  that  he  was  only  resting, 
as  he  often  did  when  there.    The  witness,  Miss  Fank,  is  to 
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some  extent  corroborated  by  her  brother  as  to  the  fact  of  her 
knocking  at  the  door  and  receiving  no  response  at  first,  and 
he  also  testified  that  the  curtains  to  the  windows  were  down. 
Why  the  door  should  be  closed  and  curtains  down  on  a  day 
in  June,  with  the  house  occupied,  is  not  satisfactorily  ex- 
plained. 

Another  instance  related  is  by  a  witness,  Mrs.  Warner. 
She  testified  that  she  was  at  the  home  one  time  during  a  winter 
when  Leupold  was  away,  and  when  Buckman  was  staying 
there.  The  women  visited  for  a  short  time,  and  then  upon 
the  request  of  Mrs.  Leupold  they  went  upstairs  together  that 
the  visit  might  be  continued  while  the  beds  were  made.  Mrs. 
Leupold  said  she  was  going  to  make  Ruckman  's  bed,  and  Mrs. 
Warner  went  in  the  room  with  her.  She  testified  that  she 
saw  in  the  bed  a  bunch  of  black  combing  hair,  in  a  knot, 
which  looked  as  if  it  had  been  fastened  on  the  end  of  a  braid, 
the  way  women  use  their  loose  hair  for  that  purpose.  No 
comment  was  then  made  upon  it.  The  appellant  denied  that 
she  ever  had  occupied  the  room  with  Ruckman,  or  that  any 
other  woman  had  done  so.  The  same  witness  testified  that  on 
one  occasion  Mrs.  Leupold  told  her  that  her  husband,  Leu- 
pold, was  **no  good." 

'  Henry  Leupold,  father  of  appellee,  testified  that  he  lived 
at  the  home  of  his  son  in  Estherville  ip  1911  for  a  period  of 
about  six  weeks.  An  incident  which  he  claimed  occurred 
while  he  was  there  he  describes  as  follows : 

One  day  when  I  went  home  just  a  little  before  noon  I 
saw  Fred  Ruckman  there.  I  know  Fred  Ruckman.  I  think 
it  was  in  February.  I  usually  went  around  to  the  kitchen 
door;  this  day  I  went  to  the  kitchen  door  where  I  always 
went;  I  went  by  Mrs.  Leupold 's  bedroom  where  she  slept; 
her  little  girl  slept  with  her.  It  was  icy  on  the  sidewalk,  and 
I  walked  close  to  the  house.  I  went  by  the  windows  of  the 
bedroom,  the  window  that  is  right  near  the  outside  kitchen 
door.  When  I  got  to  the  kitchen  door,  I  tried  to  open  it, 
and  it  was  locked  or  blocked,  and  I  could  not  get  in ;  I  passed 
that  bedroom,  and  it  was  partly  drawn,  the  curtains  were 
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drawn  on  every  window  in  the  house.  When  I  got  to  the 
kitchen  I  heard  Mr.  Fred  Ruekman  and  Mrs.  Leupold  talk- 
ing in  the  bedroom ;  I  was  passing  right  by  that  window  close 
to  the  house.  I  heard  them  talking  and  laughing  in  the  bed- 
room, the  two  of  them.  The  bottom  of  the  window  was  about 
two  and  one-half  feet  from  the  ground,  maybe  three;  I  didn't 
measure  it.  Her  bed  was  right  near  the  window.  It  was  in 
a  kind  of  a  low  tone.  When  I  rattled  at  the  door  they  hushed. 
I  heard  this  laughing  and  talking  and  the  rattle  of  the  bed ; 
that  is  all.  The  sounds  were  right  near  the  bed  and  on  the 
bed.  I  could  not  have  heard  if  they  were  further  away. 
The  sounds  were  of  people  close  together.  I  knew  both  of 
their  voices.  I  walked  back  on  the  other  side  of  the  house  to 
see  if  the  door  was  open,  and  that  was  locked,  the  door  on 
the  opposite  side  of  the  house;  then  I  walked  back  again 
until  I  got  to  the  kitchen  door,  the  same  path  I  went  before. 
When  I  came  there  the  second  time  I  seen  Fred  Ruekman 
come  out  of  the  kitchen  door,  and  he  appeared  to  be  in  a 
hurry.  I  said,  'Good  morning,'  and  he  appeared  to  be  in  a 
hurry  and  he  passed  me.  He  said  he  was  in  a  hurry.  He 
looked  blushingly.  He  was  red  in  the  face,  he  put  his  face 
down,  his  eyes  were  cast  down.  The  door  was  open,  and  I 
walked  into  the  kitchen.  As  I  entered  the  kitchen,  Mrs. 
Leupold,  I  heard  her  come  out  of  the  bedroom  into  the  din- 
ing room,  and  enter  into  the  kitchen  because  the  door  in  the 
bedroom  squeaks;  she  walks  pretty  heavy,  and  I  heard  her 
steps;  she  just  opened  the  kitchen  door  when  I  entered  the 
kitchen.  She  was  red-looking,  and  she  blushed  a  little,  too. 
There  was  a  change  in  her  conduct  toward  me  after  that, 
and  I  saw  by  her  actions  that  I  was  not  wanted  there  any 
longer  much.  My  son  at  that  time  was  at  Oruver  on  some 
business. 

The  cross-examination  of  this  witness  did  not  materially 
affect  the  statements  which  we  have  quoted  as  his  testimony, 
although  question  was  raised  as  to  whether,  with  closed  win- 
dows, he  could  have  heard  what  he  claimed.  He  also  testified 
that  after  entering  the  house  he  passed  through  the  bedroom, 
and  the  bed  appeared  the  same  as  when  slept  in.  Whether 
it  had  been  made  up  that  morning  he  did  not  know.  Minimiz- 
ing his  testimony  to  the  extent  which  is  proper  because  of 
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interest  shown  by  him,  and  his  earnestness  as  a  witness,  there 
yet  remains  of  it  much  which  has  not  satisfactory  explanation 
in  this  record.  We  think  the  presence  of  the  two  in  the  bed- 
room  at  the  time  is  satisfactorily  shown.  Buckman  left  the 
house  as  the  witness  entered,  and  immediately  Mrs.  Leupold 
came  from  the  bedroom;  and,  while  these  facts  alone  do  not 
show  the  act  of  adultery,  they  are  circumstances  which,  in  the 
light  of  the  previous  relations  of  the  parties  point  strongly 
in  that  direction.. 

Another  incident  given  is  of  a  time,  July  4,  1911,  when 
all  the  parties,  Mr.  and  Mrs.  Leupold  and  their  little  daughter, 
Ruckman,  and  others  had  gone  to  Spirit  Lake  for  an  outing. 
During  the  day  Mrs.  Leupold  and  Buckman  were  frequently 
together.  That  evening  Leupold  returned  home  with  his  little 
daughter,  the  wife  and  mother  remaining  at  Spirit  Lake.  She 
testified  that  she  intended  to  spend  the  night  with  a  woman 
friend  but  instead  stayed  with  a  woman  whom  she  met  on  the 
boat,  a  stranger  to  her,  and  whose  name  she  did  not  remembe^. 
She  testified  that  she  did  not  see  Buckman  that  night.  Buck- 
man  testified  that  he  stayed  at  a  hotel  that  night  with  a  man 
named  Fitzgerald,  a  tile  ditcher,  who  was  not  a  witness  on 
the  trial,  and  that  he  did  not  return  to  Estherville  with  Mrs. 
Leupold. 

These  various  instances  all  are  of  a  most  suspicious 
nature,  and  because  of  the  known  intimacy  of  the  parties, 
and  the  manifest  dislike  which  the  wife  held  towards  her 
husband,  called  for  explanation.  Her  testimony  upon  these 
questions,  while  ultimately  reaching  a  flat  denial  of  anything 
like  improper  relations,  was,  in  many  instances  before  arriv- 
ing at  that  point,  halting  and  indefinite,  and  in  one  instance, 
when  speaking  of  the  suggestion  by  counsel  that  she  had  at  a 
particular  time  occupied  a  bed  with  Buckman  her  answer  was 
''I  don't  remember."  It  is  not  possible  for  one  whose  life  has 
been  pure  to  be  forgetful  as  to  that  which  is  in  absolute  con- 
tradiction of  her  purity,  if  there  was  that  which  in  fact 
contradicted  it.    Nor  can  we  realize  how  the  mind  could  for 
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an  instant  waver  or  be  forgetfal  in  rebutting  by  emphatic 
answer  a  suggestion  of  that  nature,  if  there  was  not  basis  for 
it.  It  is  true  that  later  in  her  examination  her  denial  was 
direct  and  unequivocal;  but  her  manner  of  answering,  as 
disclosed  by  the  record,  bore  heavily  against  her  credibility. 
The  same  should  also  be  said  of  the  testimony  of  Ruckman. 
Other  incidents  appear  in  the  record,  tending  strongly  to  sup- 
port the  claim  of  the  intimate  relations  between  the  parties, 
that  is,  as  to  their  being  together  and  alone,  her  continued 
contempt  for  her  husband,  her  strong  and  willful  disposition, 
his  known  desire  that  such  intimate  relations  should  cease, 
and  the  persistent  disregard  of  such  desire  shown  by  both  the 
appellant  and  Ruckman.  The  appellee  testified  that  he  .first 
learned  of  the  incidents  upon  which  the  claim  of  adultery  is 
based  during  the  summer  after  the  commencement  of  this 
action,  and  that  he  had  a  talk  with  his  wife  at  the  home  of  a 
neighbor,  and  accused  her  of  adultery  with  Ruckman,  and 
that  she  admitted  having  had  such  relations,  and  that  there- 
after he  amended  his  petition  to  include  tlie  charge.  She 
denies  wholly  having  made  such  admissions  to  him.  She  does 
admit  having  written  a  warning  to  Fred  Ruckman,  upon  the 
bottom  of  a  letter  written  him  by  one  Nina  Hornby.  She 
stated  she  was  in  fear  for  herself  and  for  him  because  of 
threats  made  by  her  husband  in  1912,  which  was  after  the 
time  he  claimed  to  have  obtained  knowledge  of  their  adulter- 
ous relations. 

The  act  of  adultery  is  peculiarly  one  of  secrecy,  and 
seldom  can  be  proven  by  evidence  directly  showing  it.    The 
difficulty  in  proving  it  is  not,  however,  reason  for  not  per- 
mitting a  conclusion  from  circumstances  that 
AMB .  a  u  ery.  ^^j^  ^^  ^^^  ^^  committed,  when  the  facts 

and  circumstances  so  relied  upon  are  consistent  with  such 
conclusion,  and  inconsistent  with  ijinocence.  Realizing  the 
effect  which  a  finding  of  adultery  must  have  upon  the  reputa- 
tion and  future  life  of  the  one  accused,  guarding  an  investi- 
gation of  the  evidence  with  a  care  which  should  be  extreme  in 
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such  cases,  that  injustice  may  not  be  done,  but  charged  with 
the  duty,  under  such  conditions,  of  finding  the  truth  so  far 
as  it  is  ascertainable  from  the  record,  regardless  of  the  effect 
which  it  may  have  upon  the  unfortunate  litigants,  we  are 
brought  to  the  conclusion  that  the  record  in  this  case  gives 
full  support  to  the  findings,  reached  by  the  trial  court  The 
witnesses  were  all  before  that  tribunal.  The  presiding  judge 
heard  their  testimony  and  saw  their  demeanor;  and,  while 
this  latter  element  cannot  be  presented  to  us  in  the  printed 
pages  which  serve  to  submit  this  cause  to  this  court,  there 
appears  throughout  the  record  facts  and  circumstances  attend- 
ing the  presentation  of  the  evidence  which  to  us  leave  strong 
impressions  as  to  what  was  and  was  not  credible  testimony  in 
the  ease. 

rV.  The  record  shows  that  the  wife  was  possessed  of 
considerable  property  in  her  own  right,  and  that  her  husband 
also  had  land  and  property.    The  trial  court  made  to  appellant 

no  allowance  as  alimony.    Under  the  finding 

3.  Samb:  decree.       ,  ..,,    ,,  t_x«x  jjj. 

she  was  entitled  to  none;  but  it  awarded  to 
her  that  which  already  was  hers,  or  to  which  she  held  the  legal 
title;  the  decree  confirmed  in  each  the  title  to  the  property 
respectively  held  by  them. 

The  future  care  of  the  minor  child  was  provided  for,  a 
part  of  the  time  with  the  mother,  six  mcmths  of  each  year, 
provided  she  should  desist  from  any  and  all  improper  or 
unseemly  relationship  with  Ruckman,  and  that  while  with 
the  mother  the  sum  of  $300  per  year  was  provided  to  be 
paid  by  the  father  during  the  minority  of  the  child,  unless 
the  mother,  by  disregarding  the  prohibition  of  the  decree, 
should  forfeit  her  right  to  such  custody. 

The  provisions 'of  the  decree  as  to  such  matter  seem  to 
us  to  be  equitable,  and  it  is  in  all  respects — Affirmed. 

Ladd,  0.  J.,  and  DEzaiER  and  Gatnor,  JJ.,  concur. 
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High  Conn  and  David  Conn,  Appellees,  v.  P.  W.  Convbbse, 

Appellailt. 

Appeal:     bxview  op  court  undinos.     Where  the  evidence  upon  ma- 

1  terial  iasueB  in  an  equity  case  was  conflicting,  the  findings  of  the  trial 
court  who  saw  and  heard  the  witnesses  will  be  given  some  weight  by 
the  appellate  court. 

Paymoit  by  mistake:    kbcovkbt:     la.chb8.     Where  plaintiff  brought 

2  his  action  to  recover  money  paid  through  oversight  or  mistake, 
within  a  reasonable  time  after  discovery  of  the  mistake,  he  was 
not  barred  of  relief  on  the  ground  of  laches. 

Same:     uutuauty  of  mistake:     xvidence.     To  recover  money  paid 

3  by  mutual  mistake  it  must  appear  by  clear  and  satisfactory  evi- 
dence that  the  mistake  was  mutual,  as  distinguished  from  an  uni- 
lateral error. 

Appeal  from  Emmet  District  Court, — ^Hon.  D.  P.  Coylb, 

Judge. 

Tuesday,  March  24,  1914. 

Action  to  recover  a  sum  of  money  paid  by  plaintiffs 
to  defendant  on  a  real  estate  transaction  through  an  alleged 
oversight  and  mutual  mistake.  The  defendant  denied  the 
alleged  mistake,  and  pleaded  a  counterclaim.  The  trial  court 
awarded  to  plaintiffs  the  amount  claimed,  and  one  item  of 
defendant's  counterclaim,  and,  from  the  decree,  defendant 
appeals. — Affirmed. 

W.  A.  Ladd  and  N,  J,  Lee,  for  appellant. 

P.  ff.  Paulson  and  D.  O.  Baker,  for  appellees. 

Dbembb,  J. — ^I.  Save  one,  the  questions  involved  are 
purely  of  fact,  and,  as  the  trial  court  saw  and  heard  aU  of 
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the  witnesses,  its  finding  will  be  given  some  force  because  of 

a  direct  conflict  in  the  testimony  on  some 
^'  of  court  flnd*^  material  issues  in  the  case.    Berry  v.  Berry, 
*°*^  115  Iowa,  543;  Fulton  v.  Fisher,  151  Iowa, 

429 ;  Sargent  v.  Owen,  134  Iowa,  365. 

II.  The  legal  proposition  involved  is  the  question  of 
plaintiffs'  laches  in  bringing  suit.    As  they  commenced  their 

action  within  a  reasonable  time  after  dis- 
MiBTAM:"re-      Covering   the   mistake,   they   should   not   be 

barred  of  relief  on  this  ground.  This  is  a 
familiar  doctrine,  supported  by  all  the  authorities.  See  col- 
lecti(m  of  cases  in  16  Cyc.  158. 

III.  The  plaintiffs  were  required  to  establish  the  mistake 
pleaded  by  them  by  clear  and  satisfactory  proof,  and  it  must 

also  be  shown  that  the  mistake  was  a  mutual 
'  ity^of'miBtake:  as    distinguished    from    an    unilateral    one. 

Tufts  V.  Lamed,  27  Iowa,  330;  Wachendorf 
V.  Lancaster,  61  Iowa,  509;  Jurgensen  v.  Carlsen,  97  Iowa, 
627. 

The  trial  court  recognized  these  rules,  and,  in  an  opinion 
filed  by  him,  it  is  indicated  that  he  gave  the  case  a  great  deal 
of  consideration,  and  was  abidingly  convinced  of  the  truth 
of  the  plaintiffs'  claims.  We  have  gone  over  the  testimony 
with  care,  and  are  of  the  same  opinion.  It  would  subserve 
no  useful  purpose  to  set  out  either  the  testimony  or  the  ulti- 
mate facts.  Suffice  it  to  say  we  think  plaintiffs  made  out 
their  case;  and  that  by  the  same  quantity  of  testimony  de- 
fendant established  the  one  item  of  his  counterclaim. 

It  follows  that  the  decree  must  be  and  it  is — Affirmed, 


Lapd,  C.  J.,  and  Gaynob  and  WrrHROw,  JJ.,  concur. 
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Daniel  Bbausb,  Appellee,  v.  Patbttb  County,  Defendant; 
Olaf  Haug,  Cblia  Haug  and  Chbistian  Meyer,  Defend- 
ants  and  Appellants. 

Boundaries:     location:     Evn)ENCE.    In  this  action  to  determine  a  dis- 

1  pute'd  boundary  line  the  evidence  is  reviewed  and  held  to  show 
that  a  highway,  as  actually  located,  was  on  a  line  designated  by 
the  measurements  and  monuments  made  by  the  original  surveyor, 
and  was  not  on  a  midsection  line  between  the  lands  of  plaintiff  and 
defendant,  as  called  for  by  the  field  notes. 

Same.    Where  a  highway  was  located  and  established  according  to  the 

2  actual  stakes  and  monuments  as  fixed  by  the  original  survey, 
that  location  will  govern  where  a  dispute  arises  from  a  conflict 
between  such  monuments  and  the  fi^ld  notes. 

Appeal  from  Fayette  District  Court. — Hon.  A.  N.  Hobson, 

Judge. 

Tuesday,  March  24,  1914. 

Proceeding  in  equity  for  injunction  to  restrain  defend- 
ants other  than  Fayette  County  from  obstructing  a  highway. 
Prom  a  decree  in  favor  of  plaintiffs,  and  Payette  County  on 
its  cross-petition,  the  other  defendants  appeal. — Reversed  and 
Remanded. 

Ainsworth  &  Hughes  and  2).  D.  Murphy,  for  appellants. 

E.  H.  Estey  and  E.  E,  Hasner,  for  appellee,  Brause. 

W.  C.  Lewis,  for  Payette  County,  defendant  and  ap- 
pellee. 

WiTHROW,  J. — I.  The  plaintiff  and  the  defendants  Haug 
are  the  owners  of  real  estate  in  Payette  county  situated  in  the 
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X.  E.  Vi  of  section  15  of  township  94.  Separating  parts  of 
their  holdings  is  a  public  highway.  The  dispute  between  the 
parties  is  as  to  the  true  location  of  the  highway,  as  upon  that 
depends  their  respective  east  and  west  lines  bordering  on  the 
highway.  Fayette  county  was  made  a  party  defendant.  It  is 
the  claim  of  the  plaintiff  that  the  highway  Was  established  forty 
feet  in  width  on  the  line  between  the  E.  ^  and  the  W.  I/2 
of  the  N.  E.  1/4  of  section  15,  and  that  the  defendants,  other 
than  Fayette  county,  have  so  built  their  fences  as  to  obstruct 
the  highway,  and  especially  damage  the  plaintiff's  property 
lying  west  of  the  highway.  He  claims  that  when  the  road 
was  commenced  to  be  used  it  was  not  known  definitely  where 
the  middle  line  of  section  15  was  located ;  west  of  the  highway 
was  timber  land,  and  the  fences  erected  as  highway  boundaries 
were  cheap  and  irregular.  It  also  is  claimed:  That  in  1904 
the  then  adjacent  owners  caused  a  survey  to  be  made  to  deter- 
mine the  true  line  of  the  highway,  which  showed  that  de- 
fendant's fences  encroached  upon  the  highway  for  the  greater 
part  of  its  width ;  and  it  was  orally  agreed  that  fences  would 
be  built  to  conform  to  the  line  as  thus  determined.  That  an- 
other survey  was  made  in  1910  for  a  like  purpose,  with  the 
agreement  that  fences  should  be  placed  upon  the  line  so 
found;  and  the  survey  of  1910  confirmed  that  which  was 
made  in  1907.  That  acting  upon  said  agreement  and  survey 
the  plaintiff  and  his  immediate  grantors  did  make  a  new  fence 
to  eontorm  to  the  lines  so  run,  but  the  defendants  refused  to 
carry  out  their  agreement.  An  estoppel  is  pleaded  against  the 
defendants.  An  injunction  was  asked  restraining  the  defend- 
ants from  interfering  with  plaintiff's  right  to  maintain  his 
fence  at  the  place  claimed  by  him  as  the  true  line.  The  de- 
fendants Haug  and  Meyer  claim  that,  when  the  property  now 
owned  by  Haug  was  purchased  by  his  grantor,  Meyer,  it  was 
inclosed  by  fences,  that  along  the  line  of  the  highway  in 
dispute  being  pointed  out  as  the  west  boundary,  and  that  it 
was  so  occupied  and  used  from  the  time  of  his  purchase  in 
1892  down  to  the  conveyance  by  him  to  Celia  Haug  in  1911, 
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and  since  that  time  by  her ;  that  the  line  thus  pointed  out  had 
for  a  period  of  more  than  twenty-five  years  been  continuously 
acquiesced  in  by  the  owners  of  the  land  to  the  west.  By  cross- 
petition  Payette  county  pleads  the  establishment  of  the  high- 
way in  question  that  it  was  so  established  on  the  line  between 
the  B.  1/^  and  the  W.  y^  of  the  N.  E.  i/4  of  section  15,  and 
that  defendants  Haug  and  Meyer  now  obstruct  the  same  by 
their  fences.  It  asked  the  establishing  of  the  highway  on  the 
midsection  line  and  for  removal  of  the  defendant's  fences. 
The  answer  of  the  defendants  to  the  cross-petition  avers  that 
the  road  in  dispute  which  is  designated  as  Smith's  relocation 
No.  478  of  the  Prisbie  road  No.  391  was  actually  and  practi- 
cally located  and  opened  where  the  same  is  now  located,  and 
that  the  same  has  ever  since  been  so  located  and  traveled,  and 
that  it  was  and  is  on  the  survey  of  the  road  made  at  the  time 
of  its  opening.  The  trial  court  found  that  the  road  had  been 
established  on  the  midsection  line  as  claimed  by  the  plain- 
tiff, that  the  defendants  Haug  were  obstructing  it,  and  perma- 
nently enjoined  them  from  further  so  doing.  Prom  this  de- 
cree the  defendants  Olaf  Haug,  Gelia  Haug,  and  Christian 
Meyer  appeal. 

II.  The  real  question  presented  is :  What  is  the  true  and 
controlling  location  of  the  highway? 

Prisbie  road.  No.  391,  was  established  by  the  board  of 
supervisors  of  Payette  county  in  1877,  in  accordance  with 
plat  and  field  notes  which  were  made  a  part  of  the  permanent 

records  of  the  county.  In  1882  Ihe  board 
ioca5on1'evi-     established  Smith's  relocation  of  a  part  of 

the  Prisbie  road;  the  new  location  being  a 
southerly  continuation  of  the  Prisbie  road  from  a  point  where 
it  had  by  angle  turned  to  the  east.  The  field  notes  of  the 
original  Prisbie  road  stated  that  upon  reaching  an  angle  post, 
which  was  definitely  given  as  at  a  point  indicated  by  given 
measurement,  it  from  thence  ran  north  on  a  division  line  of 
the  N.  E.  y^  of  section  15  and  the  S.  E.  y^  of  section  10.  The 
field  notes  for  the  Smith  relocation  ran  a  line  to  the  west 
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until  reaching  the  midsection  line  between  the  S.  E.  l^,  N.  E. 
M,  and  the  S.  W.  14,  N.  E.  Vi  from  **red  oak  twelve  inches" 
bears  north  to  an  angle  post  marking  the  line  in  the  old 
Prisbie  road.  Following  such  actions  fences  were  build  by 
adjoining  owners,  that  on  the  west  side  being  of  wire,  in 
places  fastened  to  trees,  it  being  through  a  wodded  section; 
and,  as  appears  from  the  evidence,  the  fences  as  then  built, 
continuously  from  that  time  marked  the  respective  east  and 
west  lines  of  the  highway,  there  being  no  question  or  dispute 
concerning  them  until  at  or  near  the  time  of  recent  surveys 
made  by  adjoining  proprietors  to  determine  their  property 
lines.  It  may  also  be  fairly  concluded  from  the  evidence  that 
the  highway  as  thus  visibly  marked  and  used  did  not  ac- 
curately follow  the  midsection  line;  as  to  this  there  is  no 
substantial  dispute,  but  whether  it  in  fact  was  in  accordance 
with  monuments  fixed  or  recognized  in  marking  the  surveys 
is  the  subject  of  sharp  controversy. 

The  surveyor  who  at  the  request  of  owners  ran  the  lines 
in  1910  stated  that  he  did  not  find  the  center  of  section  15 
marked  by  any  permanent  or  recognized  monument,  and  that 
point  was  determined  by  him  by  running  lines  from  other 
monuments.  He  stated  that  it  was  obvious  that  the  middle 
of  the  road  as  traveled  did  not  coincide  with  the  line  which 
he  ran ;  that  it  corresponded  with  his  survey  for  a  distance  of 
about  20  chains  from  the  north  line. of  the  section,  and  then 
d^ected  to  the  west,  and  this  variance  is  the  producing 
cause  of  that  which  is  the  subject  of  controversy. 

The  preceding  survey  of  1904,  also  made  at  the  instance 

of  owners  of  land  in  section  15,  was  made  by  one  Belknap, 

who  was  at  the  time  county  surveyor,  and  he  also  was  present 

when  the  survey  of  1910  was  made.    He  testified  that  he  did 

not  attempt  to  locate  the  witness  trees  designated  in  the  field 

notes  of  the  road  survey,  but  that  such  attempt  was  made  in 

the  survey  of  1910.     He  also  testified  that  a  tree  was  found 

that  **was  possibly  a  witness  tree  to  that  point  if  one  used 

the  center  line  of  the  road  as  then  traveled.    The  location  of 
Vol.  164  Ia.— ^0 
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this  tree  would  correspond  to  the  location  of  the  witness  tree 
given  in  the  field  notes  of  the  road,  and,  if  this  tree  was  used 
as  a  ¥ritness  tree  for  that  survey,  the  center  of  the  line  of  the 
highway  would  he  about  with  the  center  line  as  then  fenced 
and  traveled,  and  would  be  west  of  the  center  line  of  the 
N.  E.  14  of  section  15.''  He  also  testified  that  on  this  tree 
there  was  a  blaze,  or  a  scar  caused  by  a  blaze,  made  at  some 
previous  time,  indicating  that  it  was  a  witness  tree ;  that  they 
chopped  into  the  tree  and  discovered  the  old  blaze,  and  there 
located  the  tree  from  the  field  notes  of  the  road. 

Mr.  Simonson,  who  made  the  survey  of  1910,  testified 
that  he  saw  a  tree  which  he  thought  to  be  a  witness  in  con- 
nection with  the  road  survey,  drawing  his  impression  from 
the  field  notes  and  the  character  of  the  tree. 

This  evidence  when  taken  in  connection  with  the  clearly 
established  fact  that  the  road  as  fenced  and  used  for  more 
than  a  quarter  of  a  century,  was  on  a  line  in  harmony  with  it, 
when  taken  as  a  witness  tree,  and  that  its  location  was  by 
measurements  based  upon  the  early  road  survey  found  to  be 
at  the  place  where  a  witness  tree  was  then  located,  we  think 
clearly  shows  that  the  road  as  actually  fenced  and  recognized 
was  on  the  line  designated  by  the  measurements  and  monu- 
ments of  the  surveyor;  but  was  not,  at  the  place  in  dispute, 
along  the  midsection  line,  although  it  followed  that  line 
through  the  N.  i/^  of  the  section. 

in.  We  first  inquire  as  to  what  is  the  true  loca- 
tion of  the  highway.  As  applied  to  streets,  this  court 
held  in   Tomlinson  v.   Golden,  157   Iowa,   237,  that  where 

stakes  were  fijced  as  monuments  in  the 
original  survey,  and  a  conflict  existed  be- 
tween such  monuments  and  the  field  notes  and  plat  as  re- 
corded, the  survey  upon  the  ground  as  ascertained  by  the 
monuments  is  controlling.  In  Bridges  v.  Town  of  Grandview, 
158  Iowa,  402,  in  which  arose  the  question  of  rights  when  the 
original  boundaries  or  monuments  had  been  lost,  the  rule  was 
recognized  that  under  such  conditions  the  court  was  justified 
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in  acting  upon  the  testimony  of  those  who  built  fences  and 
erected  improvements  when  the  true  lines  were  known  or 
fresh  in  the  minds  of  those  who  built  and  improved  with 
reference  to  them.  While  that  case  does  not  wholly  apply 
to  the  questions  we  now  consider,  for  in  this  instance  there 
is  evidence  as  to  one  monument  based  upon  which  the  original 
fence  lines  were  properly  placed,  yet  it  gives  proper  weight 
to  what  had  been  done  by  adjacent  owners  with  reference  to 
established  lines  and  monuments,  and  to  that  extent  has 
strong  application  here.  KUnhefus  v,  Vanmeter,  122  Iowa, 
412,  a  case  involving  a  dispute  between  property  owners 
whose  lands  were  separated  by  an  intervening  highway, 
recognizes,  although  does  not  directly  decide,  that  the  visible 
monuments  will  control  as  against  recorded  plats  and  field 
notes.  These  cases  are  clearly  distinguishable  from  State  v. 
Welpton,  34  Iowa,  145 ;  Orube  v.  Wells,  34  Iowa,  148 ;  State 
V.  Gould,  40  Iowa,  372,  and  other  cases  presenting  like  ques- 
tions, in  that  they  involved  the  rights  of  adjacent  owners  with 
reference  to  the  true  line;  no  question  arising  as  to  the 
relative  importance  of  a  recorded  plat  and  discoverable  monu- 
ments. We  conclude  that  under  the  facts  it  must  be  deter- 
mined that  the  highway  as  originally  laid  out,  fenced,  and 
continuously  used  was  the  practical  location  of  the  road,  and 
as  such  would  control  as  against  subsequent  surveys  which, 
when  applied  to  the  recorded  plat  in  its  recitation  of  the 
midsection  line,  would  fix  a  line  different  from  that  actually 
laid  out.  The  rule  thus  stated  also  has  recognition  in  Quinn 
V.  Baage,  138  Iowa,  437. 

So  finding,  it  follows  that  the  rule  as  to  rights  acquired 
by  acquiescence  has  no  necessary  application  to  the  case,  as 
the  fences  maintained  by  the  respective  owners  and  their 
grantors  were  as  originally  located  and  did  not  constitute 
an  invasion  of  a  private  right. 

We  therefore  reach  the  conclusion  that  the  appellee  had 
not  the  right  to  have  the  highway  recognized  and  established 
at  the  place  in  dispute  upon  what  the  later  surveyors  found  to 
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b6  the  middle  line  dividing  the  N.  £.  i/4  of  section  15;  that 
the  defendants,  appellants,  are  entitled  to  a  decree  heading 
them  not  to  have  been  trespassers,  or  to  have  obstructed  the 
highway ;  and  that  the  injunction  should  be  dissolved. 

The  cause  is  remanded  for  a  decree  in  conformity  with 
this  opinion. — Reversed  and  Remanded, 

Ladd,  C.  J.,  and  Deemer  and  Oaynor,  JJ.,  concurring. 


Nellie  M.  Murray,  Administratrix  of  the  Estate  of 
Charles  R.  Murray,  Deceased,  Appellant,  v.  M.  H. 
Daley,  Appellee. 

Master  and  servant:     personal  injury:    evidence.    In  this  action  for 

1  injury  to  a  workman  while  brushing  the  shavings  away  from  the 
knives  of  a  planer  with  which  he  was  at  work,  evidence  that  in 
putting  a  long  timber  through  the  machine  it  was  necessary  that 
it  go  over  the  knives  at  an  angle,  wuas  admissible  as  tending  to 
show  that  more  shavings  were  thus  made  and  that  this  fact  re- 
quired cleaning  the  same  away.  ^ 

Same:     use  of  dangerous   machinery:     guards:     evidemce.     It  is 

2  competent  to  show  by  citing  particular  instances  that  there  are 
guards  in  use  for  the  protection  of  workmen  about  a  machine,  re- 
quired by  the  factory  act  to  be  provided  with  guards,  which  will 
not  materially  interfere  with  its  efficiency. 

Same:     use  of  proper  guards:     statutes.    The  factory  act  does  not 

3  require  an  employer  to  use  the  latest  and  most  improved  ma- 
chinery, or  any  particular  kind,  provided  he  uses  such  care  in  the 
selection  of  the  same  as  a  reasonably  prudent  man  would  exercise; 
but  the  act  does  require  him  to  use  the  most  efficient  and  beet 
known  guards  for  protecting  workmen  from  the  dangers  incident 
to  the  operation  of  the  machinery,  and  he  must  know  what  con- 
stitute proper  guards,  install  and  keep  the  same  in  repair,  although 
he  is  not  required  to  buy  every  kind  of  guard  that  may  be  on  the 
market. 

Same:     unguarded    machinery:      burden    of    proof:      instruction. 

4  Where  an  injury  occurs  from  the  use  of  a  machine  unguarded  as 
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required  bj  the  statute,  as  a  rule  it  is  iucumbeut  on  the  employer 
to  show  that  there  was  no  guard  which  was  practical  that  would 
have  prevented  the  injury;  but  where  the  servant  assumed  the  bur- 
den of  showing  that  the  machine  was  not  guarded  as  required 
by  the  statute  and  offered  evidence  in  support  thereof,  an  instruc- 
tion practically  withdrawing  the  evidence  and  advising  the  jury 
that  defendant  wsr  not  bound  to  install  the  latest  and  most  im- 
proved guards  or  appliances,  and  that  his  duty  was  performed 
if  he  furnished  such  guards  and  appliances  as  were  reason- 
ably safe  and  proper,  was,  under  the  circumstances  prejudicial 
error. 

Same:     instruction.    In  an  action  for  a  personal  injury  resulting  from 

5  the  unguarded  condition  of  a  machine  required  by  the  statute 
to  be  provided  with  proper  guards  for  the  protection  of  work- 
men, the  court  should  advise  the  jury  what  sort  of  a  contrivance 
would  in  law  be  considered  a  proper  guard,  or  at  least  define  the 
requirements  of  the  statute  so  that  the  jury  would  be  able  to  say 
whether  the  machine  was  properly  guarded.  The  instruction  in 
the  instant  case  was  insufficient  in  this  respect. 

Same:     negligence  of  vice  principal.    Where  an  experienced  man  in 

6  charge  of  the  planing  machine  by  which  plaintiff  was  injured 
while  removing  shavings,  operated  the  machine  and  removed  the 
shavings  in  the  presence  of  plaintiff  without  using  the  guards 
provided,  and  there  was  evidence  that  he  never  used  the  guard 
because  he  deemed  it  a  nuisance,  he  stood  as  the  representative  of 
the  master  whose  duty  it  was  under  the  statute  to  provide  a  suit- 
able guard,  and  the  master  could  not  say  that  the  negligent  act 
of  his  representative  was  that  of  a  co-employee. 

Same:     assumption  of  risk:     instruction.     Where  the  plaintiff  a1- 

7  leged  that  the  machine  by  which  he  was  injured  was  dangerous 
within  the  meaning  of  the  factory  act,  the  court  should  have  in- 
structed substantially  in  the  language  of  the  statute  that  plaintiff 
should  not  be  deemed  to  have  assumed  the  risk  of  defects  in  the 
machine,  known  to  both  himself  and  the  master,  by  continuing  in  the 
work,  unless  in  the  ordinary  course  of  his  employment  it  was  his 
duty  to  remedy  the  defects. 

Same:     negligence:     warning.     Where   an   employee   is  given   more 

8  hazardous  work  than  that  for  which  he  was  employed  and  accus- 
tomed to,  it  becomes  the  duty  of  the  master  to  warn  him  of  the 
dangers  incident  to  the  new  employment,  failure  to  do  which  is 
negligence. 

Same:     relation  of  master  and  servant:     scope  of  employment. 

9  Where  plaintiff  was  set  to  work  about  a  planing  machine  with  an 
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experienced  fellow  servant  in  charge,  and  with  mere  general  dii^c- 
tions  as  to  what  to  do,  and  as  occasion  required  the  employee  in 
charge  removed  the  shavings  in  plaintiff's  presence  without  using 
the  guard,  plaintiff's  attempt  to  remove  them  in  the  same  manner 
was  an  act  within  the  scope  of  his  employment. 

Same:  contributory  negligence.  An  inexperienced  employee  set  to 
10.  work  with  a  machine  in  company  with  a  fellow  servant  in  charge 
of  the  same,  and  having  no  knowledge  of  his  danger  and  with- 
out warning,  is  justified  in  believing  it  to  be  safe;  and  his  con- 
duct in  following  the  example  of  the  more  experienced  servant  in 
operating  the  machine  will  not  render  him  guilty  of  negligence  as 
a  matter  of  law. 

Same:     oontbibutoby  nboligbnce:    statute.    Under  the  provisions  of 
11     the  factory  act  the  doctrine  of  assumption  of  risk  is  not  a  defense, 
unless  it  amounts  to  contributory  negligence;  and  a  stronger  show- 
ing   is   required    to    establish    contributory    negligence    under    the 
statute  then  at  common  law. 

Appeal  from  Floyd  District  Court. — ^Hon.  C.  H.  Kelley, 

Judge. 

Tuesday,  March  24,  1914. 

Action  to  recover  damages  for  injuries  received  by 
plaintiff's  intestate  while  working  about  a  planer  or  straight- 
ener  in  defendant's  shops.  Trial  to  a  jury,  verdict  and 
judgment  for  defendant,  aiid  plaintiff  appeals. — Reversed. 

J.  H.  Lloyd  and  Frank  Lingenfelder,  for  appellant. 

H.  J.  Fitzgerald,  for  appellee. 

Deemeb,  J. — This  action  was  brought  by  Charles  R. 
Murray,  during  his  lifetime,  to  recover  damages  for  injuries 
sustained  by  him  while  in  defendant's  employ,  working  with 
or  about  a  machine  variously  styled  a  **buzz  planer,"  a  ''joint- 
ing," and  a  ''straightening  machine."  After  the  trial  in  the 
lower  court,  plaintiff  died,  and  his  administratrix  was  sub- 
stituted.    It  is  not  claimed  that  death  resulted  from  the 
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injury,  and  on  that  account  it  will  be  more  convenient  to 
treat  the  case  as  if  Charles  R.  Murray  were  plaintiff,  and  we 
shall  use  that  term  during  the  course  of  the  opinion,  meaning 
thereby  Charles  R.  Murray,  the  injured  party. 

Until  a  few  years  before  his  death,  plaintiff  had  been  a 
farmer;  but  after  leaving  the  farm  he  became  a  common 
laborer,  and  just  prior  to  the  time  of  receiving  his  injuries 
had  been  shoveling  coal  and  unloading  cars  for  various  parties, 
before  entering  defendant's  employ.  He  was  employed  by 
defendant  to  work  in  his  factory  three  days  before  his  acci- 
dent, receiving  $1.50  per  day  as  wages.  During  the  first  of 
these  three  days,  plaintiff  was  at  work  cutting  harrow  teeth 
and  driving  them  into  bars,  working  about  a  boring  machine 
for  boring  holes  in  bars  for  harrow  teeth,  and  assisting  in 
planing  harrow  bars.  On  the  afternoon  of  the  third  day  and 
the  morning  of  the  fourth,  he  was  directed  by  defendant  to 
assist  one  Lusk  with  the  straightening  and  jointing  of  some 
wagon  tongues  upon  the  jointer,  or  straightener,  or  planer  in 
question.  The  men  had  nearly  finished  running  something 
like  two  hundred  tongues  over  the  machine,  when  plaintiff 
received  his  injuries.  Plaintiff  had  never  worked  with  such 
a  machine,  although  it  seems  that  he  had  worked  about  a 
machine  shop,  where  such  machines  were  in  use,  for  ten  or 
eleven  months  before  he  entered  defendant's  employ.  For 
the  purposes  of  this  case  we  must  say,  under  the  record,  that 
plaintiff  was  entirely  unfamiliar  with  such  machines  as  the 
one  in  question,  did  not  know  of  any  special  danger  incident 
to  their  use,  and  was  unfamiliar  with  the  hazard  in  working 
therewith.  Defendant  showed  the  two  men,  plaintiff  and 
Lusk,  how  to  run  the  tongues  over  the  machine  and  across  the 
knife  blades,  and  as  to  how  to  use  what  is  called  a  guard  while 
running  the  timbers  through  the  machine.  Plaintiff  was  not 
warned  of  any  danger  or  given  any  special  instructions  re- 
garding the  use  of  the  planer.  Lusk  had  had  some  experience 
with  such  machines  and  knew  how  to  manage  them. 

It  seems  that  the  timbers  with  which  the  employees  were 
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working  were  wet,  and  to  some  extent  covered  with  ice  or 
snow,  and  that  shavings  and  this  ice  and  snow  gathered  upon 
the  table  of  the  machine,  and  that  these  shavings,  etc.,  had 
to  be  brushed  off  in  order  that  the  work  might  be  properly 
done.  Lusk  had  done  this  work  of  brushing  ofT  with  his  hands 
several  times  while  they  were  engaged  in  the  work,  but  at  the 
particular  time  in  question,  plaintiff  being  nearest  the  knives, 
he  undertook  to  brush  off  the  shavings  and  ice.     He  had  on 


what  are  called  glove  mittens,  and,  taking  a  stick  eight  or 
ten  inches  long,  he  undertook  to  get  rid  of  the  shavings,  et«., 
as  Lusk  had  done,  and  in  so  doing  caught  his  hand  in  the 
planer  knives,  which  were  running  at  great  velocity,  and  lost 
the  thumb  and  forefinger  and  the  use  of  the  middle  fii^r 
of  his  right  band. 

The  only  method  of  reproducing  the  machine  is  to  attach 
a  photograph,  which  we  have  taken  from  the  record,  and  here 
insert.  This  photo  was  taken  at  an  angle  of  about  4.5  degrees, 
and  it  shows  what  is  claimed  to  be  a  guard  upon  the  machine. 
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and  the  blades  or  knives  of  the  planer  were  covered  with 
white  chalk  in  order  that  the  camera  might  show  them  more 
distinctly. 

In  addition  to  charging  defendant  with  negligence  in 
failing  to  warn  and  instruct  plaintiff  regarding  the  use  of 
the  machine,  plaintiff  also  pleaded  that: 

The  said  planing  machine  was  not  properly  guarded,  as 
by  law  required,  or  in  any  manner  guarded.  That  the  said 
machine,  as  maintained  and  operated  by  the  defendant,  was 
a  dangerous  machine.  That  the  defendant  was  negligent  in 
maintaining  and  operating  said  planer  in  the  condition  in 
which  it  was  in,  and  in  permitting  the  plaintiff  to  operate 
said  planer  while  in  a  dangerous  condition  and  improperly 
guarded.  That  said  machine,  as  operated  and  maintained  1by 
the  defendant,  was  faulty  and  dangerous  for  there  were  no 
feed  rollers  attached  to  said  machine,  no  blower,  no  hood 
guard,  and  no  cover  to  said  machine. 

Defendant  admitted  that  plaintiff  received  the  injuries 
complained  of,  denied  that  the  machine  was  a  dangerous  or 
unguarded  one,  denied  that  plaintiff  was  injured  while  per- 
forming his  duties,  pleaded  contributory  negligence,  and 
further  denied:  ''That  said  machine,  as  operated  and  main- 
tained by  him,  was  faulty  and  dangerous  for  the  reason  that 
there  were  no  feed  rollers,  blower,  hood  guards  nor  cover 
attached  to  said  jointing  or  straightening  machine,  and  for 
further  answer  states  that  such  appliances  are*  not  used  in 
connection  with  the  operation  of  said  machine." 

On  these  issues  the  case  was  tried,  resulting  in  a  verdict 
and  judgment  for  defendant,  and  plaintiff  appeals. 

It  will  be  observed  that  plaintiff's  pleading  is  broad 
enough  to  cover  injuries  as  at  common  law  without  reference 
to  any  statute,  and  that  it  also  states  enough  facts  to  bring 
the  case  under  the  factory  act  (Code  Suppl.  section  4999-a2), 
and  Acts  33d  General  Assembly,  chapter  219.  These  latter 
enactments  read  as  follows : 
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amply  protect  tbe  operators  thereof.    He  introduced  into  the 
record  cuts  of  some  of  these  devices,  which  we  here  set  out : 


If 


Exhibit  "C" 


Champion  Automatic 

Flwlbl«  Safety  Gu«rd 


Much,  if  not  all,  of  the  testimony  offered  by  plaintiff 
with  reference  to  the  use  of  guards,  hoods,  blowers,  etc.,  upon 
such  machines,  was  finally  stricken  from  the  record  on  the 
theory  that  such  evidence  related  to  "buzz  planers,"  and  was 
not  applicable  to  "jointers  and  straighteners, "  and  was  there- 
fore incompetent.  Counsel  for  appellee  now  insist  upon  tbis 
theory  and  say  that  appellant  is  raising  a  false  issue  when  he 
attempts  to  prove  that  there  are  adequate  and  sufficient  guards 
for  "buzz  planers."  The  trouble  with  this  contention  is  two- 
fold. In  the  first  place,  plaintiff's  witnesses  used  the  terms 
"buzz  planers,"  "straighteners,"  and  "jointers"  indis- 
criminately, and  in  their  testimony  specifically  referred  to 
^ards  for  such  a  machine  as  tbe  one  upon  which  plaintiff 
was  injured.  In  its  main  features  the  case  turns  upon  this 
proposition,  and,  as  appellee's  counsel  seem  to  be  roistaken 
as  to  the  record,  their  ailment  in  support  of  tiie  rulings 
of  the  trial  court  fails  of  its  purpose. 
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In  this  connection  it  should  also  be  stated  that  the 
machine  was  so  placed  in  the  building  that  the  wagon  tongues 
which  were  being  straightened  and  joined  could  not  be  made 
^    ^,  to  go  into  the  machine  squarely  until  they 

1 .   mabter  and 

SonaMnjiiry^^     had  gone  SO  far  over  the  planer  that  the  other 
eyidence.  ^^^  could  be  gotten  past  a  partition  or  waD. 

This  feature  of  the  case  is  only  important,  however,  on  the 
theory  that  in  going  over  the  planer  at  an  angle  more  shav- 
ings were  made  than  if  it  had  gone  squarely  over  it,  and  that 
this  brought  about  the  necessity  for  cleaning  the  bed  of  the 
table.  There  is  little  direct  testimony  to  support  this  conclu- 
sion, but  we  think  that  the  testimcmy  should  have  been  re- 
ceived, and  allowed  to  stay  in  the  record. 

Some  of  the  plaintiff's  expert  woodworkers  were  per- 
mitted to  testify  as  to  hoods,  guards,  rollers,  blowers,  etc., 
used  on  like  machines  at  other  places  in  the  country,  especially 

at  a  factory  in  Minnesota,  and  that  these  had 
^'  dangerouTma-    ^  tendency  to  protect  the  workmen,  because 
^  ard?:'eTi-       they  assisted  in  removing  the  shavings,  dust, 


ei 


ence. 


dirt,  etc.,  and  that  soqae  of  them  were  an 
adequate  protection  to  the  workmen  because  they  automati- 
cally covered  the  planer  when  no  timber  or  other  material 
was  passing  through  the  machine.  Some  of  these  guards  are 
shown  in  the  cuts  hitherto  set  out.  Most  of  this  testimony 
was  finally  stricken  from  the  record  on  defendant's  motion, 
and  this  we  think  was  error. 

In  order  to  prove  that  a  machine  was  unguarded,  under 
our  factory  act,  it  was  competent  for  plaintiff  to  show,  by 
men  with  proper  qualifications,  that  there  were  and  are  guards 
in  use  which  will  protect  men  working  about  the  machine, 
and  not  substantially  interfere  with  the  efficiency  of  the 
machine,  and  this  they  may  do  by  citing  particular  instances. 

Our  factory  act  requires  all  such  machines  to  be  properly 
guarded,  and  the  intent  of  that  law  is  to  require  the  use  of 
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the  most  efficient  and  best  known  guards  for  the  purpose. 

True,  the  employer  is  not  required  to  try 

3.   Samb:  use  of  ,      T.  , 

proper  guards :  every  guard  which  may  be  put  upon  the  mar- 

ket,  but  he  is,  as  we  think,  bound  to  the 
exercise  of  care  and  diligence  in  the  discovery  and  equipment 
of  his  machines  with  suitable  and  efficient  guards.  The 
safety  appliance  act  casts  upon  him  a  greater  duty  than  was 
imposed  at  common  law.  As  to  the  machine  itself,  he  may 
not  be  bound  to  select  or  adopt  the  latest  and  best  appliance, 
no  matter  what  its  cost,  or  his  ability  to  pay  for  it;  nor  is 
he  bound  to  use  any  particular  kind  of  machinety  in  his  work. 
He  is  required  to  use  such  care  in  the  selection  of  his  appli- 
ances as  a  reasonably  prudent  man  would  exercise,  and  is  not 
bound  to  select  the  best,  unless  those  which  he  supplies  have 
some  radical  fault  or  are  so  generally  obsolete  and  supplanted 
by  others  that  the  adoption  or  retention  of  the  inferior  appli- 
ance in  itself  indicates  negligence.  This  rule  of  law  is  ap- 
plicable to  the  claim  that  the  knives  used  on  the  planer  were 
not  set,  as  they  should  have  been,  into  the  head  of  the  shaft. 
It  perhaps  would  have  been  better  to  have  submitted  this 
issue  to  the  jury,  especially  in  view  of  the  oflEer  of  plaintiff 
to  amend  his  petition  to  cover  the  exact  point.  By  reason 
of  the  court's  ruling,  plaintiff  was  not  permitted  to  develop 
this  point,  and  we  speak,  therefore,  with  no  assurance  upon 
the  question  as  to  whether  the  faulty  construction  of  the 
machine  itself  should  have  been  submitted  to  the  jury. 

As  to  guards,  however,  a  somewhat  different  rule  obtains 
in  virtue  of  the  statute  quoted.  The  machine,  no  matter  what 
its  kind,  must  be  properly  guarded,  and  the  employer  must 
know  what  are  proper  and  efficient  guards,  and,  having  ascer- 
tained, he  must  install  them,  and  keep  them  in  repair. 

When  a  machine  of  the  kind  aescribed  in  the  statute  is 
4 .  Same  :  un-         f ound  unguarded,  and  an  injury  happens,  it 
chfnery :  ™u'r-     is,  as  a  rule,  incumbent  on  the  eraployei:  to 
iDstruction.  '     show  that  there  was  no  guard,  which  was  prac- 
tical, that  would  have  prevented  the  injury.     KimmcrU  v. 
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Dubuque  Co.,  154  Iowa,  42,  and  cases  cited;  McCamey  v. 
Bettetidarf  Axle  Co.,  156  Iowa,  418. 

In  the  present  case  plaintiff  assumed  the  burden  of  show- 
ing that  there  was  a  guard  which  could  have  been  so  attached, 
but  the  court  practically  took  this  showing  away  from  the 
jury  and  instructed  as  follows:  *' Evidence  has  been  intro- 
duced upon  the  trial  in  reference  to  different  kinds  of  guards 
which  are  said  to  be  used  upon  similar  machines.  This  evidence 
should  be  considered  by  you,  if  at  all,  only  in  so  far  as  same 
may  aid  you,  if  at  all,  in  determining  whether  or  not  the 
guard  which  was  in  fact  upon  the  machine  in  question  was 
reasonably  suitable  to  properly  guard  same.  Defendant  was 
not  bound  to  furnish  the  best  and  latest  improved  guards 
nor  appliances.  If  he  furnished  such  a  guard  and  appliance 
as  was  reasonably  safe  and  proper  for  the  purpose,  in  view 
of  all  of  the  conditions  and  circumstances  disclosed  by  the 
evidence,  then  he  performed  his  full  duty  in  that  regard." 

This  instruction,  and  the  rulings  on  the  testimony,  were, 
we  think,  erroneous  and  prejudicial  to  the  plaintiff.  Kimmerle 
V.  Altar  Mfg.  Co.,  154  Iowa,  42 ;  Miller  v.  Sash  &  Door  Co., 
153  Iowa,  735 ;  McCamey  v.  Axle  Co.,  156  Iowa,  418 ;  Murray 
V.  Railroad  Co.,  152  Iowa,  732;  O'Connell  v.  Smith,  141  Iowa, 
1 ;  Kirchoff  v.  Creamery  Co.,  148  Iowa,  508 ;  Verlin  v.  Gypsum 
Co.,  154  Iowa,  723;  Sutton  v.  Bakery  Co.,  135  Iowa,  390, 
relied  upon  by  appellee,  has  been  very  much  modified,  if  not 
overruled,  in  subsequent  decisions. 

II.  There  is  much  doubt  in  our  minds  regarding  the 
so-called  guard  which  was  on  the  machine;  whether  it  was 

6.  same:  instruc-  ^^^  ^^^^  ^t  all  to  thfe  operator.     At  any 
tiona.  j.^^^  ^Y\e  trial  court  gave  the  following,  which 

was  its  only  instruction  with  reference  thereto: 

The  law  of  this  state  provides  that  in  manufacturing 
establishments,  where  machinery  is  used,  all  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set  screws,  and  machinery 
of  every  description  shall  be  properly  guarded.  This  law  is 
intended  as  a  protection,  not  only  against  the  carelessness  or 
ignorance  of  those  who  may  incidentally  come  in  contact 
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with  dangerous  machinery  while  moving  about  in  its  vicinity, 
but  it  is  also  intended  as  a  protection  to  the  operators  them- 
selves, who,  by  reason  of  inadvertence  or  some  misfortune, 
might  otherwise  be  injured  by  it.  The  statute  does  not  pre- 
scribe any  particular  kind  of  guard,  and  it  is  for  you  to  say, 
from  the  evidence  which  has  been  introduced  upon  the  trial, 
whether  or  not  the  guard  which  was  upon  the  machine  in 
question  at  the  time  plaintiff  was  injured  was  reasonably 
proper  and  suitable  as  a  guard.  A  planer  or  other  instru- 
mentality is  properly  guarded  when  the  device  attached  is 
of  material  and  construction  such  as  will  reasonably  shield 
those  operating  it  or  moving  near  it  from  contact  therewith 
when  in  motion,  at  least  when  practicable,  without  unrea- 
sonably interfering  with  the  efSciency  of  the  machine. 

This  instruction  was,  as  we  think,  inadequate,  if  not 
erroneous,  when  read  in  connection  with  No.  9,  immediately 
following  which  we  have  already  quoted.  There  is  nothing 
in  the  instruction  whicU  properly  indicates  what  sort  of 
contrivance  would  in  law  be  considered  a  proper  guard,  and 
the  least  that  may  be  said  is  that  the  trial  court  would  have 
defined  the  requirement  of  the  statute  so  that  the  jury  could 
have  been  able  to  say  whether  the  machine  was  properly 
guarded.  MiUer  v.  Door  Co.  and  Kirchoff  v.  Supply  Co., 
supra. 

It  will  be  noticed  that  the  guard  did  not  act  aut(Hnatically, 
and  that  it  was  necessary  for  the  operator  to  close  it  over 
the  knives  of  the  planer  before  it  would  be  any  protection. 
When  so  closed,  it  is  apparent  that  the  operator  could  not 
have  brushed  the  shavings,  ice,  and  debris  from  the  table, 
certainly  he  could  Hot  have  removed  them  from  around  the 
planer,  without  removing  the  guard. 

III.  In  the  same  connection  it  should  be  observed  that 
the  record  shows  that  Lusk  was  the  experienced  man  con- 
nected with  the  machine;  that  he  was  in  charge  thereof;  that 

he  operated  it  and  removed  the  shavings  and 
genceof^vice  debris,  in  the  presence  of  the  plaintiff,  with- 
out using  the  guard ;  and  there  was  testimony 
that  he  (Lusk)  never  used  it  because  he  deemed  it  a  nuisance. 


Mar.  1914]  Murray,  Adm 'x  v.  Daley.  625 

It  was  not,  therefore,  in  so  far  as  plaintiff  was  concerned, 
any  gaard  at  all,  for  it  did  not  work  automatically,  and  was 
not  worked  at  all  while  he  was  about  the  machine.    As  to  the 
I  use  of  the  guard,  Lusk  was  the  alter  ego  of  defendant,  and 

defendant  cannot  be  heard  to  say  that  his  negligence  was  that 
of  a  co-employee.  This  because  of  the  statutory  du^ty  cast 
upon  him. 

IV.  Plaintiff  asked  the  court  to  instruct  that  the  doctrine 
of  assumption  of  risk  did  not  apply,  but  this  was  refused. 
We  think  it  should  have  been  given  substantially  in  the  terms 

of  the  statute  before  quoted.     Davidson  v. 

^'  titn'oi  A5T*^  Iron  Works,  107  Minn.  17  (119  N.  W.  484, 

Instruction.         ^g  L.  R.  A.  (N.  S.)  332,  131  Am.  St.  Rep. 

433) ;  Lamb  r.  Mfg.  Co.,  155  Iowa,  400 ;  PoK  v.  Coal  Co., 
149  Iowa,  104;  Kimmerle  v.  Mfg.  Co,,  154  Iowa,  42;  Verlin  v. 
Gypsum  Co.,  154  Iowa,  723;  Murray  v.  RaUrodd,  152  Iowa, 
732 ;  Stephenson  v.  Brick  Co.,  151  Iowa,  371. 

v.  Aside  from  all  this,  even  assuming  that  the  machine 
as  constructed  was  sufficiently  guarded,  the  defendant  may 
have  been  liable  for  failure  to  warn  plaintiff  of  the  dangers 
8.  Sams:  negu-  incident  to  its  use.  Defendant  knew  that 
gence:  warning,  plaintiff  was  unfamiliar  with  that  kind  of 
work,  and  his  original  employment  was  not  for  that  purpose. 
When  he  was  given  the  more  hazardous  work,  it  was  the  duty 
of  his  employer  to  warn  him  of  the  risks  and  dangers  incident 
to  his  new  employment.  This  was  not  done,  and  the  trial 
court  neglected  to  charge  on  this  theory  of  the  case,  although 
it  was  squarely  in  issue.  This  alone  demands  a  reversal  of  the 
case. 

VI.  It  is  not  true,  as  defendant  contends,  that  plaintiff 

was  a  volunteer  or  interloper.    He  was  set  to  work  about  the 

machine  with  mere  general  directions  as  to  what  to  do.    His 

,   .       companion  found  it  necessary  at  times  to  re- 

0.   Samb:  relation  ^ 

of  master  and     move  the  shavings,  dirt,  etc.,  from  the  table 
of  employment,  ^f  ^he  machine,  and  he  did  it  without  using 
the  so-called  guard.     At  the  time  of  the  accident,  plaintiff 
Vol.  164  lA.— 40 
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was  nearest  the  shavings  and  dirt,  and  he  attempted  to  remove 
it,  using  the  stick,  as  already  stated.  He  had  not  been  told 
not  to  do  it,  and  in  what  he  did  was  acting  within  the  scope 
of  his  employment. 

VII.  There  is  no  room  for  saying  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law.  He 
knew  nothing  of  the  machine  or  his  danger  and  was  justified 

in  believing  it  was  safe,  and  his  conduct 
utory'negu-      should  also  be  viewed  with  reference  to  what 

his  more  experienced  associate  did  under  the 
same  conditions  and  circumstances.  In  following  this  ex- 
ample, he  should  not  be  held  negligent  as  a  matter  of  law; 
whether,  in  view  of  all  of  the  circumstances  of  the  case,  he 
was  negligent  was  a  question  for  the  jury. 

VIII.  Of  course,  in  so  far  as  the  case  might  depend  upon 
defendant's  common-law  liability,  the  doctrine  of  assumption 
of  risk  and  contributory  negligence  is  in  the  case ;  but,  upon 

the  question  of  statutory  liability,  assumption 
utory  negii-      of  risk  IS  no  defense,  save  as  it  amounts  to 

gence:  statute.  .   .v    .  ,.  n  .^  ^  i_  i. 

contributory  negligence,  and  it  takes  a  much 
stronger  showing  to  make  out  contributory  negligence  in  the 
latter  case  than  in  the  former. 

IX.  We  have  not  undertaken  to  cover  each  and  all  of  the 
forty-flve  points  relied  upon  for  reversal.  To  have  done  so 
would  have  unduly  extended  this  opinion.  What  we  have 
said  sufficiently  covers  the  main  propositions  involved,  and 
will  be  an  adequate  guide  for  the  court  upon  a  retriaL  De- 
fendant's motion  to  strike  and  dismiss  the  appeal  is  over- 
ruled. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is — Reversed, 

Ladd,  C.  J.,  and  Qaynor  and  WrrHEOW,  JJ.,  concur. 
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Ella  Dodge,  Administratrix  op  the  Estate  op  J.  W.  Dodge, 
Deceased,  Appellant,  v.  Chicago,  Great  Western  Rail- 
road Company,  Appellee. 

Railroads:    liability  fob  emplotke's  death:    tederal  sAnrry  appu- 

1  ANCE  ACT:  appucation.  Plaintiff's  decedent,  a  freight  conductor, 
picked  up  a  car  enroute  which  was  in  bad  order,  attaching  it  to 
the  rear  of  his  train.  He  also  fastened  to  the  car  a  chain  which 
had  been  used  for  attaching  it  ifi  another  car,  as  a  convenient 
method  of  earring  the  same  with  his  train.  Upon  reaching  the 
end  of  his  run  decedent  left  his  train,  registered  and  for  the  pur- 
pose of  riding  to  his  home  boarded  the  engine  of  another  train 
going  out  on  the  same  track  over  which  his  train  had  come  in. 
The  engine  on  which  he  was  riding  was  derailed  by  a  portion  of 
the  chain  which  had  been  attached  to  the  car  brought  in  by  him, 
resulting  in  his  injury  and  death.  Held,  that  as  decedent  had 
finished  his  run  and  was  not  then  engaged  in  interstate  commerce, 
and  as  the  bad  order  car  did  not  contribute  to  the  accident  the 
Federal  Safety  Appliance  Act  had  no  application,  and  that  defend- 
ant was  not  liable  thereunder  for  h|s  death. 

Same:     master  a^d  servant:    existence  of  relation:    liabilitt  of 

2  MASTER.  To  create  a  liability  by  an  employer  for  injury  to  a 
servant,  the  relation  of  master  and  servant  must  have  existed  at  the 
time  of  the  injury  and  the  injury  must  have  been  received  in  con- 
nection with  some  service  being  rendered  while  in  the  performance 
of  duty,  and  as  the  result  of  a  failure  of  some  duty  on  the  part 
of  the  master,  or  of  those  for  whose  acts  he  was  responsible. 

"Where  plaintiff's  decedent  had  brought  his  train  to  the  end  of 
his  run,  and  he  h^d  registered  and  was  on  his  way  home,  riding 
the  engine  of  another  train  for  his  own  personal  convenience,  the 
relation  of  master  and  servant  did  not  exist  and  the  master  was 
not  liable  for  his  injury  in  such  circumstances. 

Same:    carrier   and   passenger:    relation:    evidence.      One  may  be 

3  a  passenger  though  riding  upon  a  freight  train,  if  the  train  is 
used  for  that  purpose;  but  the  relation  of  carrier  and  passenger 
as  between  a  railway  company  and  an  employee  rests  upon  eon- 
tract,  either  inherent  in  the  contract  of  employment  or  by  an 
independent  agreement  for  his  transportation.  The  mere  existence 
of  a  custom  of  employees  to  ride  from  the  yards  of  the  company 


^ 
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to  their  homes  at  the  close  of  work  will  not  alone  establish  the 
relation. 

Same:  injury  to  ucenskb:  requibed  care.  Where  an  emplojee  of 
4  a  railway  company  has  permission  as  a  licensee  to  ride  upon  a 
train  when  not  engaged  in  his  employment,  he  exercises  the  privi- 
lege at  his  own  risk  of  injury  from  obvious  dangers,  and  the  com- 
pany owes  him  no  duty  except  the  exercise  of  ordinary  care  to 
prevent  injuring  him  upon  discovering  his  peril. 

Appeal  from  Polk  District  Court. — Hon.  C.  A.  Dudley,  Judge. 


Tuesday,  March  24,  1914. 

Action  for  damages  resulting  in  death,  based  upon  al- 
leged negligence  of  the  defendant.  From  a  directed  verdict 
for  defendant,  the  plaintiff  appeals. — Affirmed. 

Parsons  &  MUls,  for  appellant. 

Carr,  Carr  &  Evans,  for  appellee. 

WrTHROw,  J. — I.  On  the  22d  of  November,  1911,  plain- 
tiff's decedent  met  his  death  by  accident,  he  at  the  time  being 
a  conductor  in  the  employ  of  the  defendant  company.  On 
that  day  he  had  been  in  charge  of  train  No.  83,  being  a  freight 
train  of  eighteen  or  twenty  cars  which  had  been  made  up 
at  Marshalltown.  While  on  the  way  from  that  city  to  Des 
Moines,  two  cars  were  taken  up  at  Berwick,  one  of  them 
being  in  bad  order,  and  which  was  being  taken  to  South  Des 
Moines  for  the  purpose  of  being  repaired.  As  described  by 
one  witness^  who  was  at  the  time  a  brakeman  on  train  No. 
83,  the  drawbar  was  out  of  the  east  end  of  the  bad  order  car, 
and  they  placed  it  behind  the  caboose  to  take  it  into  Des 
Moines.  When  picked  up  it  was  fastened  to  another  car  by 
a  chain,  and,  after  putting  the  two  cars  into  the  train  they 
fastened  the  chain  up.  One  end  was  hooked  over  \he  other 
part  and  was  wired  to  it,  and  that  fastened  the  link  up  with 
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the  brake  rod.  The  train  thus  proceeded  towards  Des  Moines, 
and,  when  reaching  the  South  Des  Moines  yard  office,  decedent 
left  it  and  went  into  the  office  to  register  his  arrival. 

It  was  conceded  that  at  the  time  train  No.  83  was  par- 
tially composed  of  cars  which  had  been  brought  from  a  point 
outside  the  state,  and  destined  to  points  in  Iowa  or  beyond. 

Train  No.  62  of  the  defendant  was  made  up  and  ready  to 
start  on  its  trip,  and  awaited  the  arrival  of  train  No.  83,  the 
one  brought  in  by  the  deceased.  No.  62  was  intended  to  pass 
over  the  track  on  which  No.  83  was  to  come  into  Des  Moines. 
It  was  made  up  of  from  twenty-five  to  thirty  cars,  and  had 
two  engines.  Upon  the  arrival  of  No.  83,  some  parties,  among 
them  Mr.  Dodge,  the  deceased,  got  on  the  head  engine  to  ride 
up  to  the  yards.  The  train  No.  62  proceeded  about  two  blocks 
to  the  east,  and  then  left  the  track  and  partly  overturned. 
As  it  left  the  rails  the  engine  proper  turned  to  the  right, 
thereby  lessening  the  space  between  the  right  side  and  the 
tender,  and  the  decedent,  who  was  standing  at  that  place,  was 
crushed  and  killed.  Investigation  being  made  as  to  the  prob- 
able cause  of  the  accident,  a  piece  of  chain  was  found  under 
the  tank  of  the  second  engine,  and  it  is  the  claim  of  the  plain- 
tiff that  the  derailment  was  caused  by  it,  and  that  it  was  a 
piece  of  the  chain  which  had  been  on  the  bad  order  car,  and 
such  the  evidence  tends  to  show. 

The  chain  which  was  on  the  rear  or  east  end  of  the  bad 
order  car  on  No.  83  was  about  twelve  feet  in  length.  It  was 
not  used  as  a  means  of  coupling  for  bringing  the  car  into  Des 
Moines,  but,  as  testified  by  the  brakeman,  he,  with  Mr.  Dodge, 
the  decedent,  fastened  it  up  and  wired  it  as  a  convenient  means 
of  carrying  it.  After  the  accident,  upon  examination,  about 
three  feet  of  the  chain  was  yet  attached  to  the  car.  The  chain 
found  under  the  tender  of  the  second  engine  on  No.  62  was  of 
the  same  kind.  The  brakeman  testified  that  the  chain  was 
still  on  the  rear  of  the  car  when  he  closed  the  switch  at  Ready, 
a  point  in  East  Des  Moines.  He  also  testified  that  the  em- 
ployees of  the  Great  Western  ride  the  trains  out  from  South 
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Des  Moines  to  their  various  homes,  and  that  he  had  heard  no 
protests  or  objections  to  such  being  done  on  freight  trains, 
and  that  he  had  known  of  such  being  done  for  sixteen  years. 

It  was  conceded  that  train  No.  62  had  cars  destined  for 
points  beyond  Iowa,  and  that  the  defendant  was  operating  its 
line  of  railway  from  Chicago,  111.,  through  and  across  Iowa 
to  points  iiT^Missouri  and  Minnesota. 

II.  Plaintiff's  cause  of  action  was  presented  in  three 
counts.  The  first  charges  liability  under  the  federal  Em- 
ployers' Liability  Act  (Act  April  22,  1908,  chapter  149,  35 
Stat.  65  [U.  S.  CiHnp.  St.  Supp.  1911,  page  1322] ) ,  which  has 
for  its  object  the  protection  of  employees  engaged  in  inter- 
state commerce.  The  second  count  charges  n^ligence  in  mov- 
ing the  bad  order  car  from  Berwick  to  Des  Moines,  contrary 
to  the  provisions  of  the  Safety  Appliance  Act  (Act  March  2, 
1893,  chapter  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  page 
3174] ) ;  and  the  third  count  rests  upon  the  claim  that  de- 
cedent was  at  the  time  a  passenger  on  train  No.  62. 

Under  the  first  count,  negligence  is  charged  in  the  fact 
that  the  servants  of  the  defendant  failed  to  use  reasonable 
effort  to  protect  the  deceased  after  they  knew  that  he  was 
placed  in  a  position  of  peril  by  reason  of  the  derailing  of  the 
engine,  and  prior  to  the  time  itjeft  the  track  so  as  to  over- 
turn; that  the  engineer  negligently  ran  his  engine  sixty  or 
seventy  feet  after  it  had  left  the  rails;  that  the  engineer  of 
the  second  engine  negligently  pushed  the  derailed  engine  after 
it  was  so  derailed. 

The  claim  of  liability  under  the  second  count  is  based 
upon  the  charge  that  the  engine  was  overturned  by  reason 
of  the  negligence  and  unlawful  act  of  the  defendant  in  mov- 
ing from  Berwick  to  Des  Moines  a  car  not  at  the  time  properly 
equipped  with  automatic  safety  device.  The  answer  was  a 
general  denial,  with  the  particular  averment  that  the  acci- 
dent which  caused  the  death  of  the  decedent  was  in  no  manner 
connected  with  the  movement  or  handling  of  the  defective 
car  from  Berwick  to  Des  Moines,  and  the  defective  coupling 


Mar.  1914]  Dodge  v.  Railroad  Co.  631 

was  not  in  use  at  any  time  in  the  movement  of  the  car  between 
thofie  stations.  The  negligence  of  the  decedent  is  also  pleaded. 
There  was  a  trial  to  a  jury,  and,  upon  the  conclusion  of  the 
evidence,  a  verdict  was  directed  for  the  defendant,  and  the 
plaintiff  appeals.  We  will  consider  the  questions  raised  by 
the  appeal  in  the  order  of  their  presentation. 

III.  It  is  first  urged  that,  under  the  federal  Safety 
Appliance  Act,  the  movement  of  the  bad  order  car  between 

the  two  stations  was  at  the  risk  of  the  de- 

1.    BAILROA.DS: 

liability  for  em-  fendant,  and  that  it  is  under  said  act  liable 

ployee's    death :  ' 

iSppiiance*AcT-    ^^^  ®^^^  accidcuts  as  arise  therefrom  or  are 
application.        connected  therewith.     The  provisions  of  the 

act,  as  bearing  upon  the  claim  presented  by  appellant,  are  as 

f  (^ows : 

And  such  movement  or  hauling  of  such  car  shall  be  at 
the  sole  risk  of  the  carrier,  and  nothing  in  this  section  shall 
be  construed  to  relieve  such  carrier  from  liability  in  any 
remedial  action  for  the  death  or  injury  of  any  railroad  em- 
ployee caused  to  such  employee  by  reason  of  or  in  connection 
with  the  movement  or  hauling  of  such  car  with  equipment 
which  is  defective  or  insecure,  or  which  is  not  maintained  in 
accordance  with  the  requirements  of  this  act,  and  the  other 
acts  herein  referred  to;  and  nothing  in  this  proviso  shall  be 
construed  to  permit  the  hauling  of  defective  cars  by  means 
of  chains,  instead  of  drawbars,  in  revenue  trains  or  in  asso- 
ciation with  other  cars  that  are  commercially  used,  unless 
such  defective  cars  contain  live  stock  or  ^perishable  freight.' 

Under  the  facts  appearing  in  this  record,  and  which  are 
not  in  dispute,  we  are  not  able  to  make  that  application  of 
the  statute  upon  which  appellant  insists.  The  decedent  was 
not,  at  the  time  of  the  accident  which  resulted  in  his  death, 
engaged  in  interstate  commerce.  His  service  in  that  connec- 
tion had  ended  upon  his  arrival  at  the  station,  when  he  left 
his  train  and  registered;  and  the  subsequent  act  of  his  in 
bo€U*ding  the  head  engine  of  another  train,  with  the  operation 
of  which  he  was  in  no  way  connected,  was  entirely  without 
relation  to  his  previous  service. 
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In  Pederson  v.  D,,  L.  &  W.  B.  Co.,  197  Fed.  537  (117  C. 
C.  A.  33),  it  was  held  that  the  act  applies  only  to  injuries 
suffered  by  employees  while  the  carrier  is  engaged  in  inter- 
state transportation,  and  to  such  employees  only  as  have  a 
real  and  substantial  connection  with  such  act.  Based  upon 
the  same  idea  is  the  holding  in  Mondou  v,  N.  Y,,  N.  H.  dk  H.  R, 
Co,,  223  U.  S.  1  (32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A. 
(N.  S.)  44).  It  should  be  observed  in  this  connection  that, 
while  the  bad  order  car  had  a  defective  coupling,  such  defect 
in  no  way  entered  into  the  situation,  other  than  because  of  it 
the  car  was  brought  in  for  repairs.  No  use  was  made  of  the 
defective  coupling  as  a  means  of  attaching  it  to  the  train.  It 
waj9  on  the  rear  end  of  the  car,  which  was  at  the  end  of  the 
train.  The  chain,  which  it  may  be  assumed  for  the  purpose 
of  this  hearing  caused  the  derailment  of  the  locomotive,  served 
no  purpose  in  bringing  the  car  from  Berwick  to  Des  Moines, 
but  was  merely  fastened  at  its  rear  as  a  convenient  means 
of  caring  for  it.  The  chain  itself  was  not  a  defective  appli- 
ance, but  was  a  means  only,  when  in  use,  to  cover  emergencies 
arising  from  defects  in  other  parts. 

The  accident  did  not  result  from  any  causal  connection 
with  the  defective  condition  of  the  car,  but  from  a  cause  which 
was  unrelated  to  it,  excepting  that  the  chain  had  previously 
been  used  to  couple  that  car  to  another  one,  but  which  at  the 
time  of  the  movement  of  the  car  was  not  so  used.  Under  these 
facts,  which  are  not  in  dispute,  we  think  the  provisions  of  the 
Safety  Appliance  Act  are  without  application. 

IV.  That  act  not  governing  in  the  present  case,  it  follows 
that  the  charge  of  negligence  based  upon  it  ^cannot  be  sus- 
tained; and  this,  with  the  conclusion  stated  as  to  the  facts, 
renders  unnecessary  a  consideration  of  the  averments  of  neg- 
ligence, under  the  federal  Employers'  Liability  Act,  further 
than  the  .statement  that  it  appears  without  dispute  in  the 
record  that  the  chain  was  attached  to  the  rear  of  the  car  by 
the  brakeman  and  the  conductor,  the  decedent,  and  under  the 
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direction  of  the  latter;  and,  if  it  was  insecurely  fastened, 
such  was  from  the  act  of  no  one  but  himself. 

V.  It  is  claimed  that  the  decedent,  when  he  was  upon 
the  locomotive  of  train  No.  62,  was  either  an  employee  or  a 
passenger,  and  in  either  view  was  entitled  to  the  protection 

due  to  such.    He  was  not  an  employee,  for 

^ '  and  serianVf^     the  service  in  which  he  had  been  engaged  had 

iation:  liability  ended,  and  he  had  gone  upon  the  locomotive 

of  master. 

to  ride  towards  his  home,  or  for  some  purpose 
entirely  without  connection  with  the  operation  of  train  No. 
62  or  with  any  other  service  by  him  to  the  company. 

To  create  liability  by  an  employer  for  injuries  to  an 
employee,  the  relation  of  master  and  servant  must  have  existed 
at  the  time  of  the  injury,  and  it  must  have  been  received  in 
connection  with  some  service  being  rendered  by  him,  and 
while  in  the  line  of  his  duty,  and  from  some  failure  of  duty 
on  the  part  of  the  master,  or  those  for  whose  negligent  acts 
he  would  be  liable.  Dickinson  v.  West  End  Street  R,  Co., 
177  Mass.  365  (59  N.  E.  60,  52  L.  R.  A.  326,  83  Am.  St.  Rep. 
284). 

YI.  Was  the  decedent  at  the  time  a  passenger  on  train 
No.  62 1  That  was  not  a  passenger  train,  but  such  would  not 
8  SiiMB  •  carrier  ^  controlling  if  it  had  in  fact  been  permitted 
reu[t?oD^  eff-*^ '  *^  ^  ^®®^  '^^  passenger  service.  But  such 
dencc.  service  is  based  upon  a  relation  between  the 

carrier  and  the  person  claiming  to  be  a  passenger.  Fitz- 
gibhon  v.  C.  &  N.  W,  B,,  108  Iowa,  618. 

It  appears  in  the  evidence,  from  the  testimony  of  the 
brakeman,  that  he  had  known  of  the  custom  of  employees 
boarding  the  engines  of  outgoing  trains  to  ride  to  their  homes, 
after  their  own  service  had  ended;  but,  in  the  absence  of 
further  proof  showing  that  such  was  because  of  and  a  part  of 
the  contract  of  employment  between  the  company  and  its  em- 
ployees, it  would  not  show  the  relation  of  carrier  and  pas- 
senger. 
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Aa  holding  that  such  relation  rests  upon  a  contract, 
either  inherent  in  the  contract  of  employment  or  an  inde- 
pendent agreement  for  transportation  for  him,  see  also,  Doyle 
V.  Fitchberg  R.  R.  Co.,  162  Mass.  66  (37  N.  E.  770,  25  L.  R.  A. 
157,  44  Am.  St.  Rep.  335) ;  McNvliy  v.  Railroad  Co.,  182 
Pa.  479  (38  Atl.  524,  38  L.  R.  A.  376,  61  Am.  St.  Rep.  721). 

VII.  We  conclude  that  the  decedent,  at  the  time  of  the 
accident  which  resulted  in  his  death,  was  neither  an  employee 
nor  a  passenger,  as  such  terms  are  used  in  fixing  liability. 

Assuming  that  he,  with  others,  had  by  per- 

4 .   Samb  :  Injury  to       .     .  .         -i  xi.  •    -%  «     •  j  • 

licensee :  re-       mission  enjoyed  the  privilege  of  nding  upon 

the  engine  towards  his  home,  after  his  own 
service  had  ended,  he  was  but  a  licensee.  Being  such,  and 
giving  to  the  evidence  all  the  weight  and  force  that  can  be 
properly  claimed  for  it,  the  standard  of  duty  towards  him 
for  his  protection  would  be  that  the  defendant,  thus  permit- 
ting the  decedent  to  ride,  would  be  held  only  to  the  exercise 
of  ordinary  care,  and  that  the  licensee  exercises  the  privilege 
at  his  own  risk  of  obvious  or  patent  dangers  (29  Cyc.  450), 
and  under  such  conditions  the  defendant  owed  him  no  active 
duty  excepting  upon  the  discovery  of  his  danger.  Richards  v. 
C,  8i.  P.  &  K.  C.  Ry.  Co.,  81  Iowa,  426 ;  Rutherford  v.  RaU- 
way  Co,,  142  Iowa,  744. 

VIII.  The  charge  that  the  engineer  was  negligent  in 
failing  to  use  proper  efforts  to  stop  his  engine  after  it  left 
the  rails  is  without  support  in  the  evidence;  and  there  is 
no  dispute  as  to  the  fact  testified  to  by  him  that,  upon  dis- 
covering the  derailment,  he  immediately  applied  the  emer- 
gency brakes  in  endeavoring  to  stop  the  movement  of  his 
engine;  nor  is  there  any  proof  tending  to  show  negligence 
on  the  part  of  the  second  engineer  in,  as  charged,  pushing  the 
head  engine  forward  after  knowing  that  it  had  left  the  track. 
From  the  whole  record,  we  find  no  facts  establishing  any 
negligence  on  the  part  of  those  in  charge  of  or  operating 
train  No.  62,  as  charged,  much  less  in  any  manner  creating 
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liability  to  the  estate  of  decedent,  arising  out  of  its  duty  to 
him  as  a  licensee. 

The  ruling  of  the  trial  court  in  dir^ting  a  verdict  was 
correct,  and  the  judgment  entered  by  it  is — Affirmed, 

Ladd,  C.  J.,  and  Deemer  and  Oatnor,  JJ.,  concur. 


Charles  Arbauqh,  Appellant,  v.  F.  M.  Alexander  and  Katie 

Alexander. 

Easements:    termination  bt  tbansfer  of  serviknt  estatb:     fraud: 

1  EVIDENCE.  Where  the  owDer  of  premises  granted  a  right  of  way 
over  the  same  to  an  adjoining  owner  for  such  time  as  he  should 
remain  the  owner,  a  conveyance  to  his  wife  of  the  bare  legal  title 
for  the  sole  purpose  of  depriving  the  adjoining  'owner  of  the  right 
of  way  would  not  terminate  the  easement;  but  in  the  instant  case 
the  evidence  disclosed  that  the  conveyance  was  made  for  a  suffi- 
cient consideration  and  prior  to  any  controversy  or  threatened 
litigation  and  no  fraudulent  purpose  was  shown,  except  that  the 
conveyance  was  in  the  nature  of  a  gift  and  made  shortly  before 
commencement  of  suit  to  restrain  obstruction  of  the  way.  Held, 
insufficient  to  support  the  action. 

Same:     right  to  terminate:     fraudulent  conveyances.    One  having 

2  granted)  a  right  of  way  over  his  land  for  such  length  of  time  as 
he  shall  continue  to  own  the  same  does  not  thereby  lose  the  right 
to  sell  or  give  the  land  away,  even  for  the  purpose  of  tenninntiiig 
the  easement;  as  neither  a  creditor  nor  the  holder  of  a  lien  upon  tlu> 
land  could  object  that  a  conveyance  by  the  owner  was  voluntary. 

Appeal  from  Harrison  District  Court. — ^Hon.  Thomas 

Arthur,  Judge. 

Tuesday,  April  7, 1914. 

Action  in  equity  to  enjoin  the  obstruction  of  a  private 
way  and  for  the  recovery  of  damages.  Petition  dismissed, 
and  plaintiff  appeals. — Affirmed. 

Cochran  cfe  Barrett,  for  appellant. 

H.  H.  Roadifer  and  C.  A.  Bolter,  for  appellees. 
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Weaver,  J. — The  right  of  way  in  controversy  was  con- 
sidered in  this  court  in  Arbaugh  v,  Alexander,  151  Iowa,  552. 
It  is  the  claim  of  plaintiff  that  in  .1903,  he  being  then  owner 
of  a  farm  in  Harrison  county,  and  the  defendant  F.  M.  Alex- 
ander being  the  owner  of  a  forty-acre  tract  cornering  thereon, 
they  entered  into  an  agreement  whereby  a  way  was  opened 
from  plaintiff's  land  across  a  portion  of  defendant's  land  to 
the  public  highway,  the  same  to  be  for  the  use  and  benefit  of 
both  parties  and  of  others  who  might  choose  to  make  use  of 
the  same,  and  that,  in  consideration  of  plaintiff's  undertaking 
to  build  a  bridge  thereon  and  to  keep  the  same  and  the  way 
in  repair,  plaintiff's  right  to  use  the  same  should  continue  so 
long  as  said  Alexander  should  live  or- so  long  as  he  remained 
the  owner  of  the  land.  The  evidence  tends  to  show  perform- 
ance of  his  promise  by  the  plaintiff,  and  that  the  way  was  used 
,  in  common  by  him  and  Alexander  for  several  years.  On 
April  14,  1910,  the  said  P.  M.  Alexander  by  warranty  deed 
conveyed  the  land  to  his  wife,  Katie  Alexander;  but  the  deed 
was  withheld  from  record.  In  June,  1910,  plaintiff  brought 
action  in  the  district  court  against  the  defendant  F.  M. 
Alexander,  charging  him  with  wrongfully  obstructing  said 
way,  and  praying  an  injunction  against  such  interference 
with  plaintiff's  use  thereof.  A  demurrer  to  that  petition,  on 
the  ground  that  the  alleged  agreement  was  within  the  statute 
of  frauds,  and  without  consideration,  was  sustained.  On 
appeal  to  this  court,  the  judgment  below  was  reversed  and 
cause  remanded  for  further  proceedings.  Thereafter  the  cause 
came  on  for  trial  in  the  district  court,  where  the  issues  were 
decided  in  plaintiff's  favor  on  November  7,  1911.  A  few 
days  prior  to  said  trial  and  judgment,  the  deed  to  Katie 
Alexander  was  placed  on  record.  Shortly  thereafter,  and 
after  the  final  judgment  in  the  former  case,  the  defendants, 
or  one  of  them,  again  closed  the  way  against  use  thereof  by 
the  plaintiff,  $ind  this  action  was  begun  making  both  husband 
and  wife  defendants.  The  petition  restates  the  agreement  by 
which  the  right  was  obtained  and  alleges  that  the  conveyance 
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of  the  laud  from  F.  M.  Alexander  to  his  wife  was  made  in 
fraud  of  plaintiff's  rights  in  the  premises,  and  for  the  express 
purpose  of  affording  a  ground  upon  which  to  terminate  plain- 
tiff's use  of  said  way.  The  defendants  both  admit  the  con- 
veyance. The  wife  also  admits  that  she  has  obstructed  the 
way,  closing  the  same  against  the  plaintiff's  use,  and  avers 
that  in  her  hands  t;^e  land  is  not  incumbered  by  the  easement 
or  right  of  way  claimed  by  the  plaintiff.  The  court  held  with 
the  defendants  in  this  contention,  and  plaintiff  again  appeals. 
In  their  argument  to  this  court  counsel  for  appellant 
plant  their  demand  for  reversal  of  the  judgment  below  upon 
the  single  proposition  that  P.  M.  Alexander  is  still  the  real 

owner  of  the  land  and  the  conveyance  to  Alex- 
termtaation  by  ander's  wife  was  a  mere  pretense  to  work  an 
servient  estate:  apparent  change  of  ownership  in  order  to 

eliminate  plaintiff's  right  of  way  while  the 
real  beneficial  ownership  remains  in  the  husband.  In  other 
words,  it  is  claimed  that  the  wife  holds  only  the  naked  legal 
title  in  trust  for  her  hud^and.  If  this  be  not  the  fact,  and  the 
wife  is  vested  with  what  counsel  calls  ''the  real  ownership" 
of  the  land,  then  they  concede  that  the  case  is  one  for  affirm- 
ance. We  think  it  a  sound  proposition  that  if  the  conveyance 
was  intended  solely  to  give  the  wife  a  color  or  appearance 
of  ownership  for  the  purpose  of  putting  an  end  to  plaintiff's 
right  of  way  in  the  lifetime  of  said  F.  M.  Alexander,  and  his 
wife  received  and  holds  the  legal  title  for  his  use  and  benefit, 
such  change  of  title  is  not  a  contingency  contemplated  by  the 
original  agreement  between  Alexander  and  plaintiff;  and, 
if  that  fact  were  established  by  the  record,  then  unquestion- 
ably the  ruling  of  the  trial  court  was  wrong. 

But  unfortunately  tor  the  appellant,  there  is  no  evidence 
in  the  record  laid  before  us  to  sustain  such  a  finding.  The 
deed  of  conveyance  bears  date  two  months  before  the  incep- 
tion of  the  litigation  between  the  parties  to  these  lawsuits, 
and  no  attempt  is  made  to  show  that  the  date  of  the  instru- 
ment is  not  the  true  date  of  the  transaction.    Nor  is  there 
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any  showing  that  at  said  date  there  was  any  controversy  or 
threatened  litigation  between  plaintiff  and  P.  M.  Alexander. 

While  the  consideration  named  in  the  deed  is  '*love  and 
affection"  and  the  payment  of  a  merely  nominal  sum  of 
money,  it  is  legally  sufficient  to  sustain  the  conveyance,  and, 
so  far  as  anything  is  disclosed  by  the  instrument  itself,  its 
delivery  to  the  grantee  had  the  effect  to  vest  her  with  absolute 
title  and  ownership,  and  thereafter  the  husband's  only  inter- 
est in  the  land  was  his  statutory  contingent  right  to  a  dis- 
tributive share  therein,  should  he  survive  his  wife. 

Fraud  will  not  be  presumed.  There  is  nothing  shown 
nor  do  counsel  point  to  any  fact  tending,  as  they  claim,  to 
show  a  fraudulent  purpose  on  part  of  defendant's  except  the 
fact  that  the  deed  was  in  the  nature  of  a  gift  conveyance  to 
the  wife  and  was  shortly  before  the  beginning  of  the  original 
suit. 

But  while,  as  we  have  said,  defendants  could  not  eliminate 

plaintiff's  right  of  way  by  a  conveyance  of  the  mere  naked 

legal  title  for  the  husband's  benefit,  it  is  equally  true  that 

2    SAMB-ri  htto    *^®  agreement  by  which  plaintiff's  right  of 

fraudSfent*         ^^^  ^**  ^  ooutinue  during  said  Alexander's 

conveyances.       ^ite,  or  80  long  as  he  remained  the  owner  of 

the  land,  did  not  divest  Alexander  of  his  right  to  sell  the  land 
or  to  give  it  away  whenever  he  saw  fit  to  do  so,  and  any  con- 
veyance to  effectuate  such  sale  or  gift  would  work  a  revoca- 
tion of  plaintiff's  license  to  use  the  right  of  way.  "When  we 
say  sale  or  gift,  we  mean,  of  course,  a  transaction  by  which 
the  grantor  or  donor  intends  to  part  and  does  part  with  both 
legal  and  equitable  titles  to  his  property.  So  long  as  the  sale 
or  gift  was  actual,  not  merely  colorable,  the  fact,  if  it  be  a 
fact,  that  defendant  sold  or  gave  the  property  to  another  for 
the  express  purpose  of  terminating  plaintiff's  right  of  way 
over  it,  would  not  be  a  fraud  nor  afford  plaintiff  any  ground 
of  relief ;  for  his  right  to  such  way,  by  the  very  terms  of  the 
agreement,  was  to  end  with  the  defendant's  ownership.  It 
follows  that  when  the  duration  of  such  ownership  ceases,  no 
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matter  how  brought  about,  a  right  of  way  which  was  depend- 
ent thereon  must  cease  with  it.  There  is  nothing  therefore 
in  the  mere  fact  that  the  wife  gave  no  valuable  consideration 
for  the  deed,  or  that  such  deed  was  made  shortly  before  this 
litigation  was  begun,  to  justify  the  court  in  saying  that  she 
is  a  mere  trustee,  holding  the  title  for  the  use  of  her  husband. 

Plaintiff  is  not  a  creditor  who  can  object  to  a  voluntary 
conveyance  by  the  defendant.  He  had  no  lien  on  the  prop- 
erty. Whatever  rights  he  had  in  the  premises  alluded  to 
were  dependent  upon  the  ownership  of  F.  M.  Alexander,  who 
retained  the  absolute  right  to  part  with  such  ownership  in  any 
legal  manner  whenever  he  might  desire  so  to  do.  It  follows 
that,  upon  the  sole  question  presented  by  the  appeal,  the 
judgment  below  must  be  affirmed.  Plaintiff  makes  no  claim  on 
the  theory  that  the  judgment  or  decree  in  the  former  case 
was  an  adjudication  binding  upon  the  defendant  Katie  Alex- 
ander, who  held  the  title  to  the  land  by  an  unrecorded  deed 
when  the  original  suit  was  begun  and  prosecuted  to  judgment 
against  her  husband  as  the  apparent  owifer  of  record  in  pos- 
session, and  we  are  not  called  upon  to  consider  or  decide  that 
question. 

For  the  reasons  stated,  the  judgment  appealed  from  is — 
Affirmed, 

Ladd,  C.  J.,  and  Evans  and  Preston,  JJ.,  concurring. 


Hans  Hanson,   Appellee,   v.  Wigstebn  Union   Telegraph 

Company,  Appellant. 

Evidence:  market  value:  competency  of  witness.  A  farmer  who 
1  has  occasion  to  purchase  and  sell  cattle  to  some  extent,  and  who 
accompanied  a  cattle  buyer  in  a  joint  effort  to  purchase  cattle 
at  the  lowest  possible  price,  though  engaged  chiefly  in  raising 
grain,  was  competent  to  testify  to  the  market  value  of  cattle  in  the 
community  in  which  he  lived. 
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Same.    A  stoek  bnjer  who  had  Tisited  the  vicinity  many  times  and 

2  purchased  many  cattle,  and  at  the  time  in  question  sought  to  pur- 
chase cattle  from  numerous  farmers  in  the  locality^  was  also  com- 
petent to  testify  to  their  market  value  at  that  time  and  place, 
although  he  did  not  reside  in  that  community. 

Tdegraphs  and  telephones:     delay  in  oelivebt:    measube  or  damages. 

3  Plaintiff  was  offered  cattle  at  a  certain  price  if  taken  by  a  stated 
day,  and  telegraphed  his  son  to  buy  them  in  time  for  the  message 
to  have  been  delivered  before  expiration  of  the  time  for  purchase, 
but  the  telegram  was  not  delivered  until  two  days  later.  Imme- 
diately upon  learning  that  the  telegram  was  thus  delayed  he  saw 
the  seller  who  refused  to  sell  except  at  an  advanced  price,  and 
he  then  bought  from  others  at  the  advanced  market  price.  Held, 
that  the  measure  of  damage  for  failure  to  deliver  the  message  in 
time  was  the  difference  between  the  price  offered  and  the  price  he 
was  required  to  pay. 

Same:     evidence.     Evidence  that  when  plaintiff  saw  the  seller  after 

4  his  offer  to  sell  the  cattle  had  expired  he  refused  to  perform  his 
offer,  was  admissible  on  the  question  of  diligence,  in  reducing  his 
loss;  but  his  testimony  that  the  cattle  would  have  been  delivered 
at  the  agreed  price  if  his  offer  had  been  accepted  in  time  was 
inadmissible  as  hearsay,  but  was  without  prejudice  in  view  of  the 
fact  that  the  evidence  to  that  effect  was  undisputed. 

Appeal  from  Harrison  District  Court. — Hon.  E.  B.  Wood- 
buff,  Judge. 

TuBBDAY,  April  7,  1914. 

Action  for  damages  for  negligent  delay  in  transmitting 
a  telegram  from  Dunlap,  Iowa,  to  Streeter,  N.  D.,  resulting  in 
loss  to  the  plaintiff  of  an  offer  of  sale  of  cattle  which  the 
plaintiff  desired  to  purchase.  There  was  a  verdict  for  the 
plaintiff  and  the  defendant  appeals. — Affirmed. 

George  H.  Fearons  and  Saunders  &  Stuart,  for  appellant. 

M.  B.  Bailey  and  J.  H.  Boadifer,  for  appellee. 

Evans,  J. — The  plaintiff  resided  at  Dunlap,  Iowa.  His 
son,  Peter  Hanson,  resided  near  Streeter,  N.  D.  The  plaintiff 
was  desirous  of  purchasing  cattle  in  the  neighborhood  of 
Streeter  for  the  purpose  of  shipping  to  Dunlap,  and  had  had 
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some  correspondence  with  his  son  in  relation  thereto.  About 
March  1, 1911,  the  plaintiflf  received  from  his  son  the  following 
letter:  '*!  will  write  you  a  few  Unes  in  regard  to  the  cattle. 
I  seen  the  man  today,  and  he  has  got  sixty  head  of  steers  that 
will  weigh  700  pounds,  and  will  take  $4.25  per  hundred.  He 
will  ship  March  3d,  and,  if  you  want  the  cattle  at  that  price, 
wire  me  at  once,  or  come  up  here  and  buy  them  yourself.  I 
will  close." 

He  immediately  delivered  to  the  defendant  company  the 
following  reply  telegram  for  transmission:  ''Dunlap,  Iowa, 
March  1st,  3  P.  M.  Peter  Hanson,  Streeter,  North  Dakota. 
I  will  come  on  first  train ;  hold  the  cattle  until  I  get  there  if 
you  can ;  if  not,  buy  them  at  four  and  quarter  or  less.  Hans 
Hanson." 

The  offer  of  sale  which  Peter  had  was  from  one  Wentz, 
and  was  to  be  accepted  oa  or  before  March  2d.  The  telegram 
was  not  delivered  at  Streeter  until  the  afternoon  of  March 
4th.  Shortly  after  the  delivery  of  the  telegram  to  the  de- 
fendant at  Dunlap,  the  plaintiff  took  a  train  for  Streeter  and 
arrived  there  at  about  9  o'clock  p.  m.  of  March  3d.  On  March 
4th,  and  before  the  arrival  of  his  telegram,  the  plaintiff  and 
his  son  went  to  the  home  of  Wentz,  who  lived  seven  miles 
distant,  for  the  purpose  of  buying  the  cattle  in  question. 
Wentz,  however,  had  already  sold  a  part  of  the  cattle  on  the 
day  previous,  and  held  the  remainder  at  the  advanced  price 
of  $4.70,  instead  of  $4.25.  The  plaintiff  and  his  son  spent  that 
day  and  one  or  two  days  following  going  from  farm  to  farm 
in  an  effort  to  purchase  an  equal  number  of  cattle.  They 
were  unable  to  buy  any  at  a  less  price  than  at  $4.70  per 
hundred.  They  did  buy  the  required  number  at  that  price. 
The  larger  number  were  bought  from  Wentz,  and  these  were 
a  part  of  the  sixty  head  included  in  the  first  offer.  The 
measure  of  damages  claimed  is  the  difference  between  $4.70 
and  $4.25  per  hundred  for  sixty  head  of  cattle  of  700  pounds 
weight.  The  evidence  on  behalf  of  the  plaintiff  is  undis- 
puted; the  defendant  offering  no  evidence.  Many  assign- 
VoL.  iw  lA.— 41 
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ments  of  error  are  made  in  appellant's  brief.  These  may  be 
grouped  into  a  few  divisions. 

I.  The  first  group  of  alleged  errors  challenges  the  com- 
petency of  Peter  Hanson  to  testify  to  the  market  value  of 
cattle  on  March  4th,  5th  and '6th  in  and  about  Streeter,  N.  D. 
, Peter  was  not  in  the  cattle  business.    He  was 

1.   EviDBNcs:  mar- 

petenci^oi  wu-   ^  farmer  operating  a  farm  of  eight  hundred 
^^^'  acres,  which  was  mostly  devoted  to  the  raising 

of  grain  for  sale.  Like  all  farmers,  however,  he  had  occasion 
both  to  purchase  and  to  sell  cattle  to  some  extent.  He  accom- 
panied his  father  in  their  joint  effort  to  purchase  cattle  for 
the  lowest  possible  price.  If  the  market  value  of  cattle  in  a 
rural  community  cannot  be  ascertained  in  this  way  by  a 
farmer  in  such  community,  appellant  ought  to  have  aided  us 
with  a  suggestion  of  some  better  way.  We  think  the  testimony 
of  Peter  on  this  question  was  clearly  admissible,  and  that  the 
objection  to  his  competency  was  properly  overruled. 

The^second  group  of  errors  challenges  the  competency 
of  the  plaintiff  to  testify  to  the  market  value.  The  plaintiff 
was  not  a  resident  of  Streeter,  but  was  a  resident  of  Dunlap, 

Iowa.     He  was  an  experienced  stock  buyer. 
2.    AMI.  jj^  j^^^  visited  Streeter  and  vicinity  many 

times,  and  had  previously  bought  hundreds  of  cattle  in  such 
vicinity.  He  had  last  been  there  about  six  months  previous 
to  his  March  trip.  In  the  light  of  his  investigation  and 
experience  on  March  4th,  5th  and  6th,  we  think  it  very  clear 
that  his  testimony  was  also  admissible,  and  that  the  objection 
to  its  competency  was  properly  overruled. 

JI.  It  is  urged  by  appellant  that,  inasmuch  as  the  offer 
of  sale  by  Wentz  expired  on  March  2d,  the  measure  of  dam 
ages  was  controlled  by  the  state  of  the  market  on  that  day, 
3    tblbgbaphs       *^^  *^*  *^®  amount  of  defendant's  liability 
PHON^s'f'deiay    became  fixed  on  such  date.    It  is  urged  that 
meMuirof  ■       there  is  no  evidence  to  show  what  the  market 
^^  was  on  March  2d.    Even  though  it  were  con- 

ceded that  the  rule  contended  for  by  appellant  might  be 
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applicable  in  some  cases,  it  is  not  applicable  to  the  facta 
presented  in  the  case  at  bar.  Plaintiff  was  not  intending  to 
purchase  these  cattle  for  the  purpose  of  a  resale  in  the  same 
market  place.  The  plaintiff  had  no  knowledge  of  the  failure 
of  the  defendant  to  deliver  his  telegram  until  he  arrived  at 
Streeter  at  9  o'clock  p.  m.  March  3d.  On  the  morning  of 
March  4th  he  proceeded  at  once  in  his  effort  to  save  himself 
from  injury  consequent  upon  defendant's  negligence.  That 
he  used  all  diligence  in  that  regard  is  undisputed.  As  a  matter 
of  law,  he  was  entitled  to  pursue  this  course,  and  to  measure 
his  damage  thereby.  His  telegram  instructed  Peter  to  buy 
the  cattle.  He  had  a  right  to  rely  upon  the  prompt  delivery 
of  the  message.  He  did  not  know  to  the  ^contrary  until  the 
night  of  March  3d.  His  first  opportunity,  therefore,  to  recoup 
his  damage  was  on  March  4th.  To  say,  upon  such  a  state  of 
facts,  that  the  liability  of  the  defendant  company  was  fixed 
by  the  market  on  the  night  of  March  2d  is  quite  beside  the 
mark.  The  appellant's  counsel  places  special  relianc .  ^n  the 
case  of  Brewster  v.W.  V.  T,Co.,  65  Ark.  537  (47  S.  "W.  560), 
as  presenting  a  case  almost  identical  in  its  facts.  They 
present  to  us  the  following  quotation  from  the  opinion  in  that 
case: 

Now,  the  contract  which  plaintiffs  claim  to  have  made 
with  Langly  gave  them  an  option  to  accept  and  purchase  a 
lot  of  cattle  owned  by  him  at  $12  per  head,  this  option  to 
expire  at  noon  on  the  14th  day  of  May,  1895.  If  the  tele- 
gram had  been  received  in  due  time,  and  plaintiffs  had  ac- 
cepted the  offered  purchase,  they  would  at  that  time  have 
owned  the  cattle,  and  would  have  paid  out  the  contract  price 
thereon.  The  telegram  was  delivered  on  the  same  day,  but  not 
until  7  o'clock  p.  m.,  some  hours  after  the  time  allowed  for 
the  acceptance  of  the  contract  had  expired,  so  plaintiffs  lost 
the  right  to  purchase  the  cattle,  but  retained  the  money  they 
agreed  to  pay  for  the  same.  It  is  manifest,  therefore,  that 
the  plaintiffs  were  not  injured,  unless  on  the  14th  day  of 
May,  at  the  time  the  telegram  was  delivered^  the  market  value 
of  cattle  of  the  grade  purchased  was  at  that  place  greater 
than  the  contract  price,  or  unless,  on  account  of  the  scarcity 
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of  cattle,  or  for  some  other  reason  plaintiffs  could  not,  by  the 
use  of  due  diligence,  after  the  delivery  of  the  telegram,  have 
purchased  the  like  number  and  grade  of  cattle  for  the  con- 
tract price.  .  .  .  It  is  a  matter  of  no  moment  that  some 
days  subsequent  to  the  delivery  of  the  telegram  there  was  a 
rise  in  the  market  value  of  cattle,  and  that,  if  plaintiffs  had 
purchased  cattle  at  the  contract  price,  they  might  have  ob- 
tained profits  from  such  rise  in  value,  for  the  law  does  not 
permit  the  recovery  of  such  uncertain  and  speculative 
damages. 

The  italics  are  ours.  THie  italicized  portion  quite  covers 
the  case  at  bar,  and  distinguishes  its  facts  from  those  of  the 
cited  case. 

What  we  have  here  said  disposes,  also,  of  the  objection 
to  the  ninth  instruction,  because  it  failed  to  specify  the  market 
of  March  2d  as  the  market  to  be  considered  by  the  jury. 

III.  The  only  other  error  argued  by  appellant  relates  to 
certain  alleged  conversation  between  the  plaintiff  and  Wentz. 
Over  ^"5  appropriate  objection  by  the  appellant,  the  plaintiff 
4  Samb-  evi-  testified  to  his  conversation  with  Wentz  as 
dence.'  follows :     ''Q.  What  did  he  say  with  refer- 

ence  to  those  thirty-five  head  he  had  left?  (Objected  to  as 
hearsay,  incompetent,  immaterial,  and  irrelevant.  Overruled. 
Exception.)  A.  We  had  a  talk  with  him,  and  he  said  he  could 
get  us  fifty  or  sixty  head  at  $4.70,  but  not  at  $4.25.  He  said 
he  wouldn't  deliver  those  he  had  on  hand  at  $4.25.  He  said 
he  did  not  get  the  message — ^he  didn't  have  to  keep  his  word, 
he  said,  because  he  didn't  get  the  telegram.  Q.  What  did 
he  say,  if  anything,  as  to  what  he  would  have  done?  (Ob- 
jected to  as  hearsay,  incompetent,  and  immaterial.  Overruled. 
Exception.)  A.  He  said  he  would  have  delivered  the  cattle 
at  $4^5." 

As  to  the  first  of  the  above  answers,  we  think  it  was 
properly  admissible  on  the  question  of  due  diligence  exer- 
cised by  plaintiff  to  avoid  or  reduce  his  damage. 

As  to  the  second  answer,  it  was  hearsay,  and  objection- 
able on  that  ground.    In  the  light  of  the  entire  record,  how- 
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ever,  it  was  clearly  nonprejudiciaL  As  already  indicated 
the  evidence  on  behalf  of  plaintiff  was  undisputed.  It  would 
permit  of  no  other  inference  than  that  Peter  could  have 
bought  the  cdttle  up  to  the  night  of  March  2d  for  the  offered 
price.  Such  fact  was  one  which  in  its  very  nature  could  not 
have  been  established  except  by  inference.  Testimony  by 
Wentz  to  that  effect  would  have  been  appropriate;  but  it 
would  have  been  only  an  inference  even  then.  We  think 
that  the  error  at  this  point,  in  the  light  of  the  whole  record, 
is  too  trivial  to  justify  a  reversal.  The  defendant's  negli- 
gence was  gross.  The  plaintiff's  case  is  meritorious  and 
definite,  and  practically  undisputed. 

The    judgment   below   was    right    and    is    accordingly 
— Affirmed, 

Ladd^  C.  J.,  and  .Weaver,  Gaynob,  and  Preston,  J  J., 
concur. 


A.  Patten,  Appellant,  v.  H.  B.  Haselton,  John  Eerpeb,  P. 
W.  Schenkelberg,  Fred  Neumayeb,  H.  D.  Hinz,  Board 
of  Canvassers  and  Board  of  Supervisors  in  and  f^r  Car- 
roll County,  Iowa,  Appellees. 

Elections:  DSiLTH  of  candidate:  yacancty.  When  the  death  of  a 
candidate  for  public  office  occurred  so  recently  before  the  election 
that  it  was  practically  impossible  to  fill  the  vacancy,  but  he  re- 
ceived a  plurality  of  the  votes  without  knowledge  generally  of  the 
voters  that  he  was  deceased,  the  plurality  vote  cast  for  him  will 
prevent  the  election  of  another  candidate  for  the  same  office  having 
a  less  number  of  votes;  for  although  deceased  was  not  a  person 
in  a  legal  sense  the  next  highest  candidate  did  not  receive  the 
greatest  number  of  votes,  within  the  meaning  of  the  statutes. 

Appeal  from  Carroll  District  Court. — Hon.  M.  E.  Hutchin- 
son, Judge. 

Tuesday,  April  7,  1914. 

Action  of  mandamus  against  the  members  of  the  board 
of  supervisors  of  Carroll  county  acting  as  canyassers  of  elec- 
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tion  retnms.  The  prayer  of  the  petition  is  that  the  defend- 
ants be  ordered  to  declare  the  plaintiff  duly  elected,  at  the 
general  election  of  1912,  as  a  member  of  the  board  of  super- 
visors of  Carroll  county  for  the  term  beginning  Januaiy  1, 
1914.  Upon  trial  had,  plaintiff's  petition  was  dismissed,  and 
he  appeals. — Affirmed. 

Lee  dk  Mobb  and  Chas,  C,  Helmer,  for  appellant. 

Reynolds  it  Meyers  and  E.  A.  Wissler,  Douglas  Rogers, 
and  Broivn  McCrary,  for  afTpellees. 

Evans,  J. — Some  ccmtroversy  is  presented  over  questions 
of  practice.  The  defendants  challenge  the  right  of  the  plain- 
tiff to  try  the  question  presented  in  an  action  of  mandamus. 
In  view  of  our  conclusions  on  other  features  of  the  case,  we 
shall  have  no  occasion  to  pass  upon  this  question.  Also  the 
appellant  contends  that  the  case  is  triable  here  de  novo,  on 
appeal,  whereas  the  defendants  contend  that  it  is  triable  on 
errors  only. 

We  find  ourselves  in  accord  with  the  trial  court  in  the 
finding  of  facts.  It  is  therefore  immaterial,  for  the  purpose 
of  this  appeal,  whether  it  be  deemed  triable  de  novo  or  other- 
wise. 

The  material  facts  are  undisputed.  The  plaintiff  was  the 
regular  Republican  candidate  upon  the  ballot  in  the  general 
election  of  1912  in  Carroll  county  for  the  office  of  county 
supervisor,  for  the  term  to  begin  January  1,  1914.  One 
Shirck  was  the  regular  democratic  candidate  upon  the  ballot 
for  the  same  office.  At  8:30  o'clock  of  the  night  preceding 
the  election  day,  Shirck  died.  The  election  proceeded  on  the 
following  day*  without  any  change  in  the  official  ballot,  and 
without  any  attempt  at  filling  the  vacancy  on  the  part  of  the 
party  officials,  and  without  knowledge  on  the  part  of  the 
voters  generally  that  the  death  of  the  candidate  had  oc- 
curred. Upon  a  canvass  of  the  election  returns,  by  the  can- 
vassing board,  it  was  found  that  more  than  1,800  votes  had 
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been  cast  for  Shirek,  and  that  about  1,100  were  cast  for  the 
plaintiff.  No  other  candidate  received  an  equal  number  with 
the  plaintiff.  It  will  be  noted,  therefore,  that  the  highest 
number  of  votes  cast,  were  cast  for  the  deceased  candidate, 
and  the  next  highest  number  were  cast  for  the  plaintiff.  It 
is  the  contention  of  plaintiff  that  the  death  of  Shirek  pre- 
vented his  election,  even  though  a  majority  of  the  votes  were 
cast  for  him,  and  that  the  plaintiff  therefore  was  the  person 
who  received  the  greatest  number  of  votes.  The  argument 
is  that  the  death  of  Shirek  before  the  day  of  election  created 
a  vacancy  upon  the  Democratic  ticket,  and  that  the  statute 
points  out  the  method  by  which  such  vacancy  should  have 
been  filled,  and  that  the  failure  of  the  party  officials  to  adopt 
such  method  left  the  democratic  ticket  without  a  candidate, 
and  rendered  nugatory  all  votes  which  purported  to  be  cast 
for  the  dead  candidate.  The  following  sections  of  the  Code 
are  involved: 

Section  1087-a24  (Code,  Supp.  1907) : 

Vacancies  occurring  after  the  holding  of  any  primary 
election  occasioned  by  death,  withdrawal  or  change  of  resi- 
dence of  any  candidate,  or  from  any  other  cause,  shall  be 
filled  by  the  party  committee  for  the  county,  district,  or 
state,  as  the  case  may  be,  representing  the  party  in  which 
the  vacancy  nomination  occurs. 

(Section  1102:) 

If  a  candidate  declines  a  nomination,  or  dies  before 
election  day,  or  should  any  certificate  of  nomination  or  nom- 
ination paper  be  held  insufficient  or  inoperative  by  the  offi- 
cer with  whom  it  may  be  filed,  or  in  case  any  objection  made 
to  any  certificate  of  nomination,  nomination  paper,  or  to  the 
eligibility  of  any  candidate  therein  named,  is  sustained  by 
the  board  appointed  to  determine  such  questions  as  herein- 
after provided,  the  vacancy  or  vacancies  thus  occasioned  may 
be  filled  by  the  convention,  caucus,  meeting  or  primary,  or 
other  persons  making  the  original  nominations,  or  in  such  a 
manner  as  such  convention,  caucus,  meeting  or  primary  has 
previously  provided.     If  the  time  is  insufficient  for  again 
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holding  such  convention,  caucus,  meeting  or  primary,  or  in 
case  no  such  previous  provisions  being  made,  such  vacancy 
shall  be  filled  by  the  regularly  elected  or  appointed  execu- 
tive or  central  committee  of  the  particular  division  or  dis 
trict  representing  the  political  party  or  persons  holding  such 
convention,  primary,  meeting  or  caucus,  and  certified  as  here- 
inbefore provided.  The  certificates  of  nominations  made  to 
supply  such  vacancies  shall  state,  in  addition  to  the  facts 
hereinbefore  required,  the  name  of  the  original  nominee,  the 
date  of  his  death  or  declination  of  nomination,  or  the  fact 
that  the  former  nomination  has  been  held  insufficient  or  in- 
operative, and  the  measures  taken  in  accordance  with  the 
above  requirements  for  filling  a  vacancy,  and  shall  be  signed 
and  sworn  to  by  the  presiding  officer  and  secretary  of  the 
convention,  caucus,  meeting  or  primary,  or  by  the  chairman 
and  secretary  of  the  committee,  as  the  case  may  be. 

(Section  1108:) 

The  name  supplied  for  a  vacancy  by  the  certificate  of 
the  secretary  of  state,  or  by  nomination  certificates  or  papers 
for  a  vacancy  filed  with  the  county  auditor,  or  city  or  town 
clerk,  shall,  if  the  ballots  are  not  already  printed,  be  placed 
on  the  ballots  in  place  of  the  name  of  the  original  nominee, 
or,  if  the  ballots  have  been  printed,  new  ballots,  whenever 
practicable,  shall  be  furnished.  Whenever  it  may  not  be 
practicable  to  have  new  ballots  printed,  the  election  officers 
having  charge  of  them  shall  place  the  name  supplied  for  the 
vacancy  upon  each  ballot  used  before  delivering  it  to  the 
judges  of  election.  If  said  ballots  have  already  been  deliv- 
ered to  the  judges  of  election,  said  auditor  or  clerk  shall 
immediately  furnish  the  name  of  such  substituted  nominee 
to  all  judges  of  election  within  the  territory  in  which  said 
nominee  may  be  a  candidate,  and  such  election  officer  having 
charge  of  the  ballots  shall  place  the  name  supplied  for  the 
vacancy  upon  each  ballot  issued  before  delivering  it  to  the 
voter,  by  affixing  a  paster,  or  by  writing  or  stamping  the 
name  thereon. 

(Section  1170:) 

All  canvasses  of  returns  shall  be  public,  and  the  per- 
sons having  the  greatest  number  of  votes  shall  be  declared 
elected. 
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It  is  argued  that  a  dead  man  is  not  a  ''person,"  within 
the  meaning  of  section  1170.  As  a  legal  proposition,  this 
may  be  conceded ;  but  it  does  not  become  decisive  of  the  case. 
It  can  properly  be  said  that,  because  of  his  death,  Shirck 
was  not  a  "person  having  the  greatest  number  of  votes." 
This  was  the  holding  in  State  v.  Frear,  144  Wis.  79  (128 
N.  W.  1068,  140  Am.  St.  Rep.  992),  which  is  relied  on  by 
appellant.  It  can  also  be  properly  said  that,  because  Shirck 
was  not  a  ''person"  within  the  meaning  of  section  1170,  the 
canvassing  board  could  not  declare  him  elected.  On  the  other 
hand,  though  plaintiff  was  a  "person"  within  the  meaning 
of  this  section,  yet,  in  an  important  sense,  he  did  not  have  the 
"greatest  number"  of  votes.  It  is  quite  clear  to  us  that  the 
case  cannot  be  determined  upon  the  mere  terms  of  this  sec- 
tion, because  the  contingency  now  confronting  us  was  not 
within  the  contemplation  of  such  section. 

Turning  to  the  sections  above  quoted  relating  to  the 
filling  of  vacancies  up<m  a  ballot,  it  would  be  uncandid  to 
hold,  upon  the  facts  appearing  in  this  record,  that  it  was  a 
practical  possibility  for  the  party  officials  to  have  filled  the 
vacancy  in  time  for  the  opening  of  the  polls.  With  one  or 
two  exceptions,  none  of  these  officials  knew  of  the  death  until 
the  following  day  and  after  the  voting  had  begun.  The  pre- 
cise question  presented  to  us  therefore  is:  Where  a  regular 
candidate  dies  only  a  few  hours  before  election  day,  so  that 
the  time  intervening  between  such  death  and  the  opening  of 
the  polls  is  so  brief  that  fair  compliance  with  the  provisions 
of  the  statute  for  filling  vacancies  is  impossible,  and  where 
the  name  of  such  dead  candidate  appears  upon  the  official 
ballot  at  the  time  of  the  voting,  and  where  the  fact  of  his 
death  is  not  generally  known  to  the  voters,  and  where  a  ma- 
jority of  the  voters  vote  for  him  as  a  purported  candidate, 
will  the  candidate  having  the  next  highest  number  of  votes 
be  entitled,  as  a  matter  of  law,  to  claim  his  own  election! 
This  precise  question  is  involved  in  some  doubt.  It  has  not 
frequently  arisen,  and  the  authorities  are  very  few.    Anal- 
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ogous  questions,  however,  have  arisen  quite  frequently,  and 
the  authorities  thereon  may  be  looked  to  for  some  light  hereon. 

It  has  not  infrequently  happened  that  ineligible  candi- 
dates have  been  voted  for  by  a  majority  of  the  voters.  Though 
the  candidate  thus  voted  for  by  a  majority  cannot  be  declared 
elected  because  of  his  ineligibility,  and  the  majority  vote  is 
thereby  rendered  ineffective  for  such  purpose,  yet  it  is  quite 
uniformly  held  that  such  majority  vote  is  eflPective  to  forbid 
the  election  of  the  candidate  having  the  next  highest  number 
of  votes.  The  effect  of  such  majority  vote  is  to  render  the 
purported  election  nugatory,  and  to  leave  a  vacancy  in  the 
office  thus  attempted  to  be  filled.  State  v.  Speidel,  62  Ohio 
St.  156  (56  N.  B.  871) ;  State  v.  Giles,  2  Penney  (Wis.)  166 
(52  Am.  Dec.  149) ;  State  v.  Tiemey,  23  Wis.  430;  Barnum 
V.  Gilnum,  27  Minn.  466  (8  N.  W.  375,  38  Am.  Rep.  304) ; 
Crawford  v.  Molitor,  23  Mich.  341 ;  State  v.  McOeary,  69  Vt. 
461  (38  Atl.  165,  44  L.  R.  A.  446) ;  People  v.  Clute,  50  N.  Y. 
451  (10  Am.  Rep.  508) ;  State  v.  Frear,  144  Wis.  79  (128 
N.  W.  1068,  140  Am.  St.  Rep.  992) ;  State  v.  BeU,  169  Ind. 
61  (82  N.  E.  69,  tS  L.  R.  A.  (N.  S.)  1013,  124  Am.  St. 
Rep.  203). 

Some  authorities  make  a  distinction  as  between  cases 
where  the  ineligibility  of  the  candidate  was  generally  known 
to  the  voters  at  the  time  of  the  voting  and  those  cases  where 
such  ineligibility  was  not  known.  We  have  no  occasion  to 
deal  with  that  distinction  in  the  present  case. 

In  cases  where  the  candidate  died  upon  election  day, 
the  authorities  also  seem  to  be -uniform.  If,  in  such  a  case, 
the  majority  or  plurality  of  the  voters  vote  for  the  dead  can- 
didate, such  candidate  cannot  thereby  be  deemed  elected. 
But  such  casting  of  the  majority  or  plurality  vote  is  never- 
theless eflfective  to  prevent  the  election  of  the  candidate  hav- 
ing the  next  highest  number  of  votes.  State  v.  Speidel,  62 
Ohio  St.  156  (56  N.  E.  871) ;  Howes  v.  Perry,  92  Ky.  260  (17 
S.  W.  575,  36  Am.  St.  Rep.  591). 

No  ease  is  brought  to  our  attention  holding  otherwise  on 
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this  question,  and  appellant  concedes  such  rede  as  here  stated. 
The  general  reason  underlying  the  foregoing  decisions  ia 
that,  though  the  vote  of  the  majority  cannot  be  given  effect 
to  the  extent  of  electing  an  ineligible  or  dead  candidate,  be- 
cause such  election  is  legally  impossible,  yet  that  such 
majority  vote  is  effective  as  an  expression  of  the 
will  of  the  voters,  such  will  being  thwarted  by  the  unfore- 
seen contingency,  and  that  it  is  sufficient  to  negative  a  claim 
of  election  as  against  the  minority  candidate.  The  rule  is 
a  logical  and  reasonable  one,  at  least  where  the  voters  are  in 
ignorance  of  the  disability.  Under  our  present  statutes,  the 
voter  receives  the  official  printed  ballot  at  the  hands  of  public 
officials.  He  has  a  right  to  presume  that  the  purported 
candidates  are  eligible  and  living.  If  the  fact  be  otherwise, 
it  presents  a  case  analogous  to  fraud,  accident,  or  mistake  in 
civil  transactions,  and  furnishes  quite  as  persuasive  a  rea- 
son why  the  attempted  election  of  a  candidate  in  such  a  case 
should  be  deemed  a  nullity.  We  see  no  logical  reason  why 
the  same  rule  should  not  be  held  fairly  applicable  to  such  a 
case  as  the  one  before  us.  It  tends  to  the  protection  of  ma- 
jority rule,  which  is  one  of  the  fundamentals  of  our  form  of 
government.  The  appellant  relies  at  this  point  upon  State 
V.  Frear,  supra.  In  that  case  the  validity  of  a  nomination  at 
a  primary  election  was  involved.  The  purported  candidate, 
who  received  a  majority  of  the  votes,  had  died  several  days 
before  the  election  was  held.  The  fact  of  his  death  was  uni- 
versally known.  The  statutes  of  that  state  provided  for  the 
manner  of  filling  the  vacancy  upon  the  primary  ballot.  No 
attempt  was  made  to  comply  with  these  statutes.  It  was  held 
that,  under  the  provisions  of  the  Wisconsin  statutes,  the 
candidate  having  the  next  highest  number  of  votes  was  en- 
titled to  the  nomination.  We  think  the  case  is  not  sufficiently 
in  point  as  to  its  decisive  features  to  warrant  us  in  deeming 
it  as  an  authority  to  be  followed  in  the  case  at  bar.  The  con- 
clusion reached  therein  was  based  upon  the  express  terms 
of  the  Wisconsin  statute,  and  upon  the  further  fact  that  such 
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statutes  were  knowingly  ignored  by  the  party  oflScials,  and 
that  the  votes  were  cast  with  knowledge  of  the  voters  that 
the  purported  candidate  was  not  living.  We  have  no  oc- 
casion, therefore,  to  agree  or  disagree  with  its  reasoning  or 
its  conclusions.  The  closeness  of  the  question  presented  in 
that  case  is  indicated  by  the  fact  that  the  decision  was  by  a 
divided  court,  four  to  three.  If  in  the  case  at  bar  it  ap- 
peared that  the  fact  of  Shirck's  death  was  generally  known 
to  the  voters,  and  especially  if  it  appeared  that  there  had 
been  sufficient  time  since  the  death  to  comply  with  the  statu- 
tory provisions  as  to  filling  vacancies  in  such  cases,  a  ma- 
terially different  question  might  be  presented.  For  our 
present  purposes,  we  give  that  phase  of  the  question  no  con- 
sideration, and  therefore  reach  no  conclusion  thereon. 

The  conclusion  which  seems  to  us  the  rational  one  in  the 
case  at  bar  has  definite  support  in  8taie  v.  Walsh,  7  Mo.  App. 
142;  Howes  v.  Perry,  92  Ky.  260  (17  S.  W.  575,  36  Am.  St. 
Bep.  591).  The  following  excerpts  from  State  v.  Walsh  will 
indicate  the  general  nature  of  the  holding: 

Yet,  unless  we  depart  from  the  principle  upon  which 
the  only  sound  rule  rests,  we  must  hold  that  the  ballots  upon 
which  was  the  name  of  Mr.  Miltenberger  are  properly  counted, 
not  for  himself,  for  he  was  not  in  existence,  but  against  this 
opponent,  so  far  as  to  render  a  new  election  necessary.  The 
relator  had  no  plurality  of  votes.  The  will  of  the  electors 
was  declared  against  him.  He  is  not  Hhe  person  having  the 
highest  number  of  votes,'  to  whom  the  certificate  must,  under 
the  statute,  be  given ;  for  these  words  imply  that  the  success- 
ful candidate  shall  be  the  choice  of  the  majority  of  voters 
who  vote.  Thus  the  case  contemplated  by  the  statute  is  not 
met.  Through  the  death  of  one  of  the  candidates  imme- 
diately before  the  polls  are  open,  an  exigency  arises  not  con- 
templated by  the  law,  and  the  obvious  consequence  is  a  new 
election.  It  is  not  the  accidental  death  of  his  opponent,  but 
the  votes  of  electors,  which  should  give  the  certificate  to  a 
candidate.  If  it  is  true  that  a  majority  vote  operates  only 
to  elect,  and,  failing  of  that,  goes  for  nothing,  then  the  most 
innocent  mistake  of  fact  on  the  part  of  the  majority — ^as,  the 
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age  of  a  person  voted  for — ^might  avail  to  elect  a  candidate 
who  had  received  but  a  few  scattering  votes.  It  is  said,  on 
the  other  hand,  that,  if  the  American  doctrine  is  correct, 
votes  cast  for  a  fictitious  person  avail  to  defeat  an  eligible 
candidate ;  that,  if  the  voters  choose  to  stay  away,  or,  what  is 
the  same,  throw  away  their  votes,  those  votes  diould  not  be 
counter}  as  against  valid  votes.  The  force  of  this  argument 
lies  in  the  assumption  of  an  intent  to  throw  away  the  vote. 
If  the  voter  can  make  his  vote  effective  only  by  voting  in  a 
certain  way,  and  if  the  result  of  his  voting  in  this  way  is  to 
secure  a  new  election,  at  which  the  majority  can  elect,  how 
can  it  be  assumed  that  the  voter  intended  to  throw  away  his 
vote  f  If  the  death  of  a  candidate  of  a  political  party  takes 
place,  as  here,  immediately  before  the  election,  there  is  not 
time  for  organization  or  for  preparing  new  ballots.  Not  only 
do  our  laws  recognize  primary  organizations,  and  minutely 
describe  what  ballots  shall  be  legal,  but  the  modes  of  select- 
ing candidates  for  political  offices  are  parts  of  the  customs 
of  the  country.  If  the  sudden  death  of  a  candidate  renders 
the  votes  of  electors  ineffective  for  some  purpose,  it  is  not 
therefore  to  deprive  the  voter  of  his  vote.  The  majority  are 
not  obliged  to  fold  their  hands,  nor  are  the  minority  entitled, 
because  of  the  death,  to  prevail  over  the  majority.  Yet  this 
would  be  the  result  if  the  majority  vote  is  not  to  be  counted 
against  the  minority  candidate.  But  the  majority  of  voters, 
so  far  from  desiring  or  intending  to  throw  their  votes  away, 
wish  to  use  them  to  their  utmost  effect;  and  it  is  only  by  a 
fiction  raised,  if  at  all,  by  the  law,  that  the  majority  in  such 
cases  throw  their  votes  away.  This  presumption  of  an  intent 
on  the  part  of  the  voter  that  his  vote  should  not,  for  any 
purpose,  be  effectual,  any  more  than  if  it  were  blank  paper, 
is,  indeed,  to  a  great  extent,  a  fiction  of  the  English  courts, 
and  political  considerations  have  probably  contributed  to 
produce  it. 

Without  fully  committing  ourselves  to  the  reasoning 
above  quoted,  we  are  in  accord  with  the  conclusion  reached, 
so  far  as  applicable  to  the  fact  in  the  case  at  bar.  The  cited 
case  was  later  followed  by  the  same  court  in  Sheridan  v.  8t, 
Louis,  183  Mo.  25  (81  S.  W.  1082,  2  Ann.  Cas.  480). 

Our  citation  of  the  foregoing  Missouri  cases  is  made  with 
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the  reservation  already  indicated,  viz. :  These  cases  treat  the 
question  of  knowledge  by  the  voters  of  the  death  or  ineligibil- 
ity of  the  candidate  as  not  material.  On  this  phase  of  the 
question  we  withhold  opinion. 

What  we  hold  herein  is  that,  where  the  death  of  a  can- 
didate before  the  day  of  election  is  so  recent  as  to  render  it 
practically  impossible  to  properly  fill  the  vacancy,  and  where 
a  plurality  of  the  votes  are  cast  for  the  deceased  candidate 
without  knowledge  on  the  part  of  the  voters  generally  that 
he  is  deceased,  the  plurality  vote  thus  cast  will  be  effective 
to  prevent  the  election  of  another  candidate  for  the  same 
office  having  a  lesser  number  of  votes.  The  appellant  herein 
was  therefore  not  entitled  to  claim  election,  and  his  petiticm 
was  properly  dismissed. 

Such  order  of  the  district  court  is  therefore — Affirmed. 

Ladd^  C.  J.,  and  Weaver,  Qaynor,  and  Preston,  JJ., 
concurring. 


Qustav  ScfHMrrr  v.   Postal  Telegraph  Cable  Company, 

Appellant. 

Telegraphs  and  telephones:     delivery:     negligence:     evidence.    Evi- 

1  dence  held  to  require  submiaBion  of  defendant's  negligent  delay  in 
delivering  a  death  message,  addressed  to  the  post  office  of  the  sendee 
and  in  care  of  the  mail  carrier  on  a  certain  rural  route  on  which 
the  addressee  lived. 

Same:  measttrb  or  damages.    The  measure  of  damages  for  negligent 

2  delay  in  the  delivery  of  a  telegram  in  this  state,  forwarded  from 
another  state,  is  governed  by  the  law  of  the  forum  and  not  that  of 
the  foreign  state. 

Same:     negligent  delat:     right  of.  action.     An  action  either  upon 

3  contract  or  tort  can  be  maintained  for  negligent  delay  in  the  de- 
livery of  a  telegram. 
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Appeal  from  Calhoun  District  Court. — Hon.  M.  E.  Hutch- 
inson, Judge. 

Tuesday,  April  7,  1914. 

Action  for  damages  resulted  in  judgment  against  de- 
fendant, from  which  it  appeals. — Affirmed. 

E,  C,  Stevenson,  for  appellant. 

W.  E.,  Gray  and  M.  W.  Frick,  for  appellee. 

Ladd,  C.  J. — I.  Iva  Schmitt,  who  was  eight  years  old, 

and  had  lived  at  the  Orphans'  Home,  Hoyleton,  111.,  since 

her  mother's  death,  became  sick  with  ** blood  poison"  Au- 

1.  tbcbgraphs       ^^^  ^^'  1912,  and,  as  recovery  seemed  doubt- 

PHONMrde-       ^^9  *^6  superintendent  delivered  to  the  de- 

S"ence:'  evf"'      fendant's  agent  at  that  place  at  9:45  o'clock 

a.  m.  of  August  24,  1912,  for  transmission  to 
her  father,  the  following  telegram:  ** Hoyleton,  111.,  8 — 24 — 
1912.  Oustav  Schmitt  c/o  Rural  Route  4.  Rockwell  City, 
Iowa,  via  Fort  Dodge,  Iowa.  Iva  is  very  sick,  come  at  once. 
J.  H.  Koenig."  The  telegram  reached  Ft.  Dodge,  Iowa,  at 
12:45  o'clock  p.  m.  of  the  same  day,  and  an  effort  was  made 
to  reach  the  sendee  at  Rockwell  City  by  telephone.  Defend- 
ant's employees  testified  that  the  operator  at  that  place  re- 
ported no  one  of  that  name  was  on  rural  route  4;  that  she 
inquired  at  the  post  ofSce,  hotels,  and  business  places,  but  no 
such  perscm  was  found.  They  then  requested  the  operator 
at  Hoyleton,  111.,  for  a  better  address,  and  were  directed  to 
deliver  to  **  Rural  Mail  Carrier  Route  No.  4."  This  was  not 
sent  until  the  next  day  at  10:35  o'clock  in  the  forenoon,  and 
at  about  the  same  time  another  telegram  was  sent:  '^Gustav 
Schmitt  c/o  Rural  Mail  Carrier  Route  4.  Rockwell  City, 
Iowa  via  Fort  Dodge,  Iowa.  Iva  died  yesterday,  be  buried 
Monday  1  p.  m.    J.  H.  Koenig." 

The  first  message  was  mailed  at  Ft.  Dodge  in  an  envelope 
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addressed  to  Schmitt  at  Bockwell  City  in  the  forenoon  of 
August  25th,  and  the  second  one  in  the  afternoon  of  the  same 
day,  and  both  were  delivered  to  him  at  the  home  of  Frank  E. 
Conrad,  where  he  was  employed  aa  a  laborer  on  rural  route 
No.  4,  about  three  and  one-half  miles  from  Rockwell  City,  at 
1  o'clock  p.  m.  of  the  26th.  Other  evidence  tended  to  show 
that,  had  any  one  inquired  at  the  post  office  in  Bockwell  City, 
he  would  have  been  informed  that  Schmitt  lived  at  Ccmrad's 
house;  that,  had  the  telegram  been  delivered  to  the  mail 
carrier  as  directed,  he  would  have  telephoned  to  Schmitt 
at  once,  as  Conrad  had  a  telephone  in  his  house  connected 
with  Bockwell  City ;  and  that,  had  the  message  been  delivered 
on  the  24th,  Schmitt  would  have  reached  Hoyleton  in  time 
for  the  funeral,  which  occurred  at  2  o'clock  on  the  26th,  and, 
if  delivered  Sunday,  he  would  have  had  the  funeral  delayed 
until  he  could  have  attended.  No  question  is  raised,  as  there 
could  not  well  be,  but  that  the  issue  of  unreasonable  delay 
was  for  the  jury.  It  was  not  important  that  defendant's 
line  did  not  extend  beyond  Ft.  Dodge,  for  it  unde^rtook  to 
deliver  on  rural  route  4  out  of  Bockwell  City.  The  address 
directed  the  place  of  inquiry.  Had  this  been  made  at  the 
post  office,  according  to  the  postmaster,  Schmitt 's  location 
would  have  been  given.  Had  the  officers  of  the  post  office 
not  known  his  whereabouts,  the  mail  carrier  could  have  given 
the  information,  and  quite  naturally  would  have  been  the 
person  an  intelligent  inquirer  would  next  have  sought.  The 
expenses  of  delivery  had  been  guaranteed  by  the  sender, 
and  the  jury  might  well  have  found  the  defendant  was  guilty 
of  a  breach  of  duty  in  failing  to  promptly  deliver. 

II.  Counsel  for  appellant  argue  that,  inasmuch  as  the 
telegram  was  delivered  for  transmission  in  Illinois,  the  meas- 
ure of  recovery  would  be  governed  by  the  laws  of  that  state, 

2.  Samb:  meagure  ^^^^  ^^  thereunder  damages  are  not  allowed 
of  damagres.        f^j,  mental  anguish  disconnected  from  physi- 
cal injury,  the  verdict  should  have  been  for  defendant.    Were 
this  an  action  ex  contractu,  little  difficulty  would  be  experi- 
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enced  in  determining  the  point,  but,  as  the  action  is  one 
sounding  in  tort,  it  would  seem  the  law  where  the  breach  of 
duty  occurred  would  determine  the  measure  of  damages, 
though  authorities  are  not  wanting  which  hold  that,  as  the 
wrong  grew  out  of  and  is  based  on  a  breach  of  contract,  the 
lex  loci  contractus  should  prevail.  This,  however,  is  too 
narrow  a  view,  for  it  overlooks  the  fact  that  the  breach 
is  of  a  public  duty  owing  by  the  telegraph  company  as  a 
common  carrier  of  intelligence.  This  was  pointed  out  by 
Mr.  Thompson  in  his  work  on  Electricity,  where  it  is  said: 
**The  true  view  which  seems  to  sustain  the  right  of  action 
in  the  receiver  of  the  message  or  in  the  person  addressed 
where  it  is  not  delivered,  is  one  which  elevates  the  question 
above  the  plane  of  mere  purity  of  contract  and  places  it 
where  it  belongs,  upon  the  public  duty  which  the  telegraph 
company  owes  to  any  one  person  beneficially  interested  in 
the  message,  whether  the  sender  or  his  principal,  where  he 
is  agent,  or  the  receiver,  or  his  principal,  where  he  is  the 
agent."    Section  427,  Thompson  on  Electricity. 

This  court  is  committed  to  the  doctrine  that  either  an 
action  ex  delictu  or  ex  contractu  may  be  maintained  for  a 

breach-  of  the  company's  duty  to  transmit 
gent  delay :  promptly.  Cowan  V,  Telegraph  Co,,  122  Iowa, 
right  of  action.   ^^^  ^  ^^^  ^   Telegraph  Co.,  144  Iowa,  605 ; 

Mentzer  v.  Tel  Co,,  93  Iowa,  752. 

Moreover,  section  2162,  Code,  declares  that:  "Any  per- 
son employed  in  transmitting  messages  by  telegraph  .  .  . 
must  do  so  with  fidelity  and  without  any  unreasonable  delay. '' 
Secticm  2163,  Code.  The  proprietor  of  a  telegraph  line  is 
''liable  for  all  mistakes  in  transmitting  or  receiving  messages 
made  by  any  person  in  his  employment,  or  for  any  unreason- 
able delay  in  their  transmission  or  delivery,  and  for  all 
damages  resulting  fFom  failure  to  perform  the  foregoing 
or  any  other  duty  required  by  law."  The  particular  breach 
of  contract  occurred  in  this  state,  though  of  a  contract  made 

in  the  state  of  Illinois.    The  negligence  occurred  in  this  state. 
Vol.  164  U.— 42 
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though  it  consisted  in  breaching  a  duty  undertaken  in  that 
state.  The  wrong  complained  of,  occurring  in  Iowa,  consisted 
of  a  violation  not  only  of  the  defendant's  duty  as  a  common 
carrier  of  intelligence  but  of  defendant's  statutory  duty  as 
wellf  and,  according  to  the  great  weight  of  authority  and 
sound  reason,  the  me&sure  of  the  sendee's  recovery  was 
properly  held  to  be  governed  by  the  laws  of  this  state.  Western 
Union  Tel  Co,  v.  HUl,  163  Ala.  18  (50  South.  248,  23  L.  R.  A. 
(N.  S.)  648,  19  Ann.  Cas.  1058) ;  Gray  v.  Tel.  Co.,  108  Tenn. 
39  (64  S.  W.  1063,  56  L.  R.  A.  301,  91  Am.  Rep.  707); 
Howard  v.  Western  Union  Tel.  Co.,  119  Ky.  625  (84  S.  W. 
764,  86  S.  W.  982,  7  Ann.  Cas.  1065) ;  Western  U.  Tel.  Co. 
V.  Ford,  77  Ark.  531  (92  S.  W.  528) ;  27  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  1079.  See  37  Cyc.  1712.  See,  also,  Brew- 
ster V.  Ry.  Co.,  114  Iowa,  144 ;  Dorr  Cattle  Co.  v.  Des  Moines 
National  Bamk,  127  Iowa,  153. 

There  is  nothing  in  Markley  v.  W.  U.  Tel.  Co.,  151  Iowa, 
612,  to  the  contrary.  It  does  lay  down  the  rule  that  recovery 
for  damages  may  be  had  in  the  state  from  which  the  telegram 
is  sent,  although  not  recoverable  in  the  state  where  it  was 
to  be  delivered,  even  though  the  breach  were  in  the  latter 
state,  saying:  ''No  matter  whether  the  action  be  ex  delidu 
or  ex  contractu,  the  duty  owing  by  the  defendant  was  a  public 
one  growing  out  of  contract,  and  the  measure  of  damages, 
as  a  rule,  is  governed  by  the  law  of  the  forum  or  the  lex  loci 
contractus.'^  In  such  a  case  the  law  is  the  same,  and  what 
was  added  excludes  any  possible  misconstruction:  ''The  ques- 
tion would  be  much  more  diflScult  if  the  action  were  brought 
in  the  state  allowing  such  recovery  upon  a  contract  made  in 
a  state  where  no  such  recovery  is  permitted" — a  case  like 
that  before  us.  There  was  no  error  in  the  ruling  of  the  trial 
court,  and  that  the  measure  of  damages  was  that  of  the  forum. 

We  are  not  inclined  to  regard  the  damages  allo^ved 
excessive. 

These  are  the  only  points  raised  in  the  appellant's  open- 
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ing  argument,  and  we  are  not  permitted  to  review  those  raised 
in  the  reply  for  the  first  time. 

There  was  no  error  and  the  judgment  is — Affirmed. 


Weaver,  Evans,  and  Oaynor,  JJ.,  concurring. 


In  the  Matter  of  the  Guardianship  of  Walter  Bummels, 
A  Person  of  Unsound  Mind.    Paul  P.  Clark,  Guardian.    * 

GvardiAaship:  rbmoval  op  guabdian:  dibcbbtion.  The  removal  of  a 
guardian  is  a  matter  addressed  to  the  discretion  of  the  court  which 
hears  the  application  and  the  evidence,  and  the  order  entered  will 
not  be  reversed  on  appeal  unless  an  abuse  of  such  discretion  is 
shown. 

Appeal  from  Montgomery  District  Court. — Hon.  0.  D. 

Wheeler,  Judge. 

Wednesday,  April  8,  1914. 

Appucation  by  the  ward,  Walter  Rummels,  and  J.  M. 
Halbert  for  the  removal  of  the  guardian.  The  trial  court, 
after  hearing  the  evidence,  refused  the  order  prayed  for,  and 
the  said  Rummels  and  Halbert  appeal. — Affirmed, 

* 
Paul  W.  Richards,  for  appellants. 

T.  J.  Hysham,  for  appellee. 

Weaver,  J. — ^The  ward  is  the  owner  of  1,100  acres  of 
land  in  Montgomery  county  which  the  guardian  has  leased  to 
one  Andum,  husband  of  the  ward's  sister.  The  only  other 
near  relative  of  the  ward  is  his  father,  who  is  also  under 
guardianship.  There  was  evidently  some  dissatisfaction  on 
part  of  the  ward  with  the  guardian's  management,  and  the 
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matter  finally  culminated  in  this  application  for  an  order 
of  removal. 

The  grounds  on  which  the  removal  of  the  guardian  was 
asked  are  stated  at  considerable  length  in  the  pleadings. 
Summarized,  they  are,  so  far  as  material,  that  the  guardian 
has  wasted  the  estate,  has  permitted  some  of  the  improvements 
to  deteriorate,  has  not  obtained  as  high  a  rental  for  the  lands 
as  he  reasonably  might  have  done,  and  that  on  one  occasion 
complaint  to  the  court  was  found  necessary  to  secure  proper 
order  upon  the  guardian  to  perform  his  duties  in  this  respect, 
and  that  he  fails  and  neglects  to  observe  the  order  so  made. 

These  allegations  are  denied  by  the  guardian,  who  further 
tenders  explanation  concerning  certain  matters  complained 
of  in  the  application. 

There  is  no  occasion  for  prolonging  this  opinion  to  set 
out  the  testimony.  The  trial  court  heard  it  all,  and  found  no 
fault  on  part  of  the  guardian  of  such  gravity  as  to  require 
his  removal.  We  have  held  that  the  removal  or  retention 
of  a  guardian  is  a  matter  committed  to  the  discretion  of  the 
court  which  hears  the  application  and  the  evidence  offered 
in  its  support,  and  the  order  so  entered  will  not  be  reversed 
on  appeal,  unless  an  abuse  of  that  discretion  is  shown.  See 
Guardianship  of  Nelson,  148  Iowa,  118,  and  authorities  there 
cited. 

The  record  discloses  nothing  which  would  justify  us  in 
holding  that  the  trial  court  so  clearly  failed  in  its  duty  in 
the  premises,  or  that  its  judgment  so  clearly  works  a  palpable 
injustice,  that  its  order  ought  not  to  be  permitted  to  stand. 
Indeed,  our  examination  of  the  testimony  convinces  us  that 
the  complainants  have  failed  to  establish  the  material  allega- 
tions of  their  petition.  Whether  the  best  interests  of  the 
ward's  estate  requires  a  change  of  tenants,  or  whether  the 
rental  fixed  by  the  order  of-  court  is  adequate  under  all  the 
circumstances  of  the  case,  are  matters  which  are  under  the 
immediate  supervision  of  the  trial  court.  That  court  is  in 
far  better  position  than  we  are  to  understand  the  merits  of 
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these  disputes,  and,  so  far  as  we  can  judge  from  the  parts 
set  forth  in  the  abstracts,  its  orders  have  been  fairly  well 
calculated  to  conserve  the  estate  of  the  ward. 

We  find  no  occasion  to  interfere  with  the  order  appealed 
from,  and  it  is — Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Preston,  JJ.,  concurring. 


Emma  Ashes,  Appellee,  v.  City  op  Councjil  Bluffs,  Iowa, 

Appellant. 


Municipal  corporations:    DETBcnvE  stbbits:     nboliosncs.    A  city  is 

1  not  liable  merely  because  of  defects  or  obstructions  in  its  streets 
made  reasonably  necessary  by  the  work  of  improving  the  same. 

Same:     neguqbnob:    evidencb:    submission  of  issues.    It  is  the  duty 

2  of  a  city  to  maintain  a  portion  of  the  street  at  the  side,  while  the 
colter  was  torn  up  for  the  purpose  of  laying  street  railway  tracks, 
in  as  safe  a  condition  for  travel  as  was  consistent  with  the  work  of 
improvement.  In  the  instant  case  the  evidence  is  held  to  warrant 
submission  of  defendant's  negligence  in  permitting  holes  in  the 
surfabe  of  the  traveled  portion  of  the  street,  into  which  plaintiff's 
horse  stepped,  causing  her  to  be  thrown  from  the  buggy  and  injured, 
and  also  to  warrant  submission  of  plaintiff 's  contributory  negligence. 

Appeal  from  Pottawattamie   District  Court. — ^Hon.   E.   B. 

Woodruff,  Judge. 


Wednesday,  April  8,  1914. 

Action  for  damages  resulting  from  an  accident  npon 
defendant's  street.  Negligence  is  charged  against  the  de- 
fendant in  failing  to  maintain  such  street  in  safe  condition 
for  travel.  There  was  a  verdict  for  plaintiff,  and  the  defendant 
appeals. — Affirmed. 
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Tinley,  Miichell  dk  Pryor  and  Z>.  E.  Siuari,  City  Solicitor, 
for  appellant. 

/.  N.  Plickinger,  Clifford  Powell  and  H.  V.  Battey,  for 
appellee. 

Evans,  J. — The  accident  involved  in  tbis  suit  occurred 
at  or  near  the  intersection  of  Eighth  street  and  Avenue  C 
of  the  defendant's  streets.  Eighth  street  runs  north  and 
south,  and  at  the  time  of  the  accident,  and' prior  thereto,  was 
occupied  by  a  street  railway  track.  The  street  was  torn  up 
in  the  course  of  improvement  by  the  street  railway  company, 
which  was  then  engaged  in  double  tracking  its  line  along  this 
street.  For  the  purpose  of  such  improvement,  the  paving 
along  the  center  line  of  the  street  was  taken  up  for  a  width 
of  sixteen  feet.  Within  such  zone  the  double  tracks  were 
laid  upon  ties  whose  ends  extended  about  one  foot  in  each 
direction  beyond  the  line  of  the  rail.  The  excavation  along 
the  center  line,  over  which  the  rails  and  ties  were  hung,  was 
eighteen  inches  deep.  On  each  side  of  the  excavation  a  strip 
of  paving  was  left  undisturbed  of  about  ten  feet  wide.  How- 
ever, the  strip  along  the  west  side  was  fully  obstructed  and 
occupied  with  building  material  and  material  resulting  from 
the  excavation.  On  the  east  side  the  ten-foot  strip  was  kept 
open  for  the  purpose  of  public  travel.  Avenue  C  extended 
west  from  Eighth  street.  It  had  no  extension  to  the  east 
thereof.  The  plaintiff  and  her  husband,  riding  in  a  buggy 
drawn  by  one  horse,  came  towards  Eighth  street  from  the 
west  along  Avenue  C.  They  crossed  Eighth  street  over  some 
temporary  bridging  that  had  been  laid  thereon,  and  were  in 
the  act  of  turning  south  to  pass  along  the  ten-foot  strip  of 
paving  on  the  east  side  when  they  observed  at  some  distance 
a  team  coming  toward  them  on  the  same  strip.  Thereupon 
the  husband  undertook  to  back  his  vehicle  so  as  to  enable 
the  team  to  pass  by.  In  this  effort  the  horse  stepped  into  a 
hole  in  the  paving  near  the  east  rail.     The  horse  became 
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frightened  thereby,  and  the  plaintiff's  husband  temporarily 
lost  control  of  him,  whereby  the  plaintiff  was  thrown  out  of 
the  buggy  and  seriously  injured.  The  following  statement 
from  appellant's  brief  incorporates  the  salient  facts  concisely: 

Statement 

North  Eighth  street  in  the  city  of  Council  Bluffs  runs 
north  from  Broadway,  taking  a  due  north  and  south  course. 
Broadway  is  the  principal  east  and  west  street  of  the  city. 
West  of  Eighth  street,  and  north  of  Broadway,  the  east  and 
west  streets  are  lettered  as  avenues,  commencing  with  the 
first  street  north  of  Broadway  known  as  Avenue  A,  and  con- 
tinuing on  to  and  including  0.  East  of  Eighth  street,  and 
north  of  Broadway,  the  streets  running  east  and  west,  and 
substantially  parallel  with  Broadway,  are  as  follows:  Wash- 
ington avenue,  Mynster  street,  and  Mill  street.  The  east  and 
west  streets  on  each  side  of  Eighth  street  do  not  connect ;  that 
is,  Washington  avenue  intersects  Eighth  street  about  one  hun- 
dred feet  north  of  Avenue  A,  Mynster  street  intersects  Eighth 
street  about  one  hundred  feet  north  of  Avenue  B,  and  Mill 
street  intersects  Eighth  street  about  one  hundred  feet  north 
of  Avenue  C.  A  short  time  before  the  date  of  the  accident 
in  question,  to  wit,  April  27,  1911,  the  Omaha  &  Council 
Bluffs  Street  Railway  Company  commenced  the  construction 
of  a  double-track  street  railway  line  at  the  intersection  of 
Broadway  and  Main  streets,  purposing  to  so  construct  a  line  for 
a  distance  of  eight  blocks.  About  2  o'clock  on  the  afternoon  of 
April  27,  1911,  appellee,  Emma  Asher,  in  company  with  her 
husband,  Daniel  Asher,  who  was  doing  the  driving,  started 
for  the  main  portion  of  Council  Bluffs,  leaving  their  home 
on  the  comer  of  Sixteenth  street  and  Avenue  O  about  2 
o'clock  in  the  afternoon.  They  drove  east  to  Ninth  street, 
which  is  a  street  one  block  west  of  Eighth  street,  and  parallel 
with  it;  thence  south  on  Ninth  street  to  Avenue  B,  intending 
to  turn  east  on  Avenue  B.  They  observed,  however,  that 
Avenue  B  was  blockaded,  and  travel  along  it  cut  off.  They 
observed  the  street  railway  in  process  of  construction  along 
Eighth  street  at  Avenue  B  (Abstract,  page  20,  lines  16-19). 
The  testimony  of  the  plaintiff's  husband  shows  that  he  drove 
up  Avenue  B  to  Ninth  street,  which  he  found  blockaded,  and 
that  he  turned  north  on  Ninth  street  to  Avenue  C,  and  then 
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noticed  a  team  coming  out  across  Eighth  street  going  west  on 
Avenue  C.  He  and  the  plaintiff  were  then  between  Eighth 
and  Ninth  streets  going  east  on  Avenue  C.  They  continued 
going  east  on  Avenue  C  until  Eighth  street  was  reached,  and 
then  noticed  the  temporary  crossing  of  ties,  and  that  the 
crossing  was  in  pretty  bad  shape.  The  ties  were  laid  between 
the  tracks.  The  paving  was  torn  out.  They  noticed  that  on 
the  west  side  of  Eighth  street,  and  south  of  Avenue  C,  the 
material  from  the  paving  had  been  piled,  obstructing  the  use 
of  that  side  of  the  street  (Abstract,  17).  The  west  side  of 
Eighth  street  south  of  Avenue  C  was  blocked  with  stuff  so 
completely  that  they  could  not  use  that  side  of  the  street. 
After  they  had  driven  across  the  temporary  crossing,  the 
plaintiff's  husband  looked  up  and  saw  a  single  buggy  coming 
from  Washington  Avenue  North  on  the  east  side  of  Eighth 
street.  The  plaintiff's  husband  tried  to  back  the  horse,  but 
was  unable  to  do  so.  He  then  got  out  of  the  buggy  and 
backed  the  horse  probably  five  feet  until  the  left  wheel  of 
the  buggy  struck  the  curbstone,  and  the  horse  would  back  no 
farther.  The  brick  paving  had  been  taken  out,  leaving  a  sort 
of  a  saw  edge.  That  when  the  plaintiff's  husband  could  not 
back  the  horse  any  further,  he  pulled  her  forward,  and  to  the 
left,  and  according  to  his  testimony  the  horse  caught  her  foot 
in  the  saw  edge  of  the  paving  at  the  edge  of  the  trench,  and  the 
horse  got  frightened  and  lunged  straight  across  the  tracks  in 
the  trench,  throwing  plaintiff  out  of  the  buggy  (Abstract, 
page  18).  The  excavation  for  the  rails  was  between  sixteen 
and  eighteen  inches  deep,  and  the  trench  was  from  twelve  to 
fifteen  feet  wide  (Abstract,  page  19).  Plaintiff's  husband 
says  that  he  does  not  know  whether  he  noticed  there  were 
two  street  railway  tracks  being  built  in  the  street,  but  that 
he  could  see  the  tracks  along  there,  and  that  he  could  not 
tell  until  he  got  up  to  where  the  tracks  were  laid,  although 
he  could  have  seen  them  had  he  looked.  As  he  approached 
the  crossing  he  saw  the  rails,  and  that  there  were  two  tracks 
the  usual  distance  apart,  and  that  the  crossing  was  made  of 
ordinary  ties  laid  between  the  rails.  He  saw  the  crossing  as 
he  approached  it,  and  it  was  in  plain  view  (Abstract,  21). 
He  saw  the  trench  when  he  turned  south,  saw  the  width  of 
the  driveway,  and  that  the  bricks  were  taken  up.  When  he 
got  out  of  the  buggy  he  observed  the  exact  condition.  He 
then  turned  the  horse  enough  and  so  close  to  the  edge  of  the 
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trench  that  he  stepped  in  over  the  edge,  and  then  the  horse 
pulled  back  a  little  and  made  a  lunge  across  the  track. 

The  foregoing  is  subject  to  some  slight  corrections  which 
may  be  noted  later. 

The  charge  of  negligence  set  forth  in  the  petition  is  very 
broad,  and  not  very  definite.  The  substance  of  the  charge 
is  that  the  defendant  negligently  failed  to  maintain  this 
traveled  strip  on  Eighth  street  in  a  reasonably  safe  condition 
for  public  travel,  and  that  it  failed  to  warn  the  plaintiff  of 
its  actual  condition. 

The  principal  proposition  argued  by  the  appellant  is  that 
it  was  entitled  to  a  directed  verdict,  and  that  the  trial  court 
erred  in  failing  to  sustain  its  motion  to  that  effect.  Its  general 
contention  is  that  the  defects  complained  of  were  purely  inci- 
dental to  the  work  of  improvement  which  was  in  progress 
thereon,  and  that  such  improvement  was  lawful  and  lawfully 
done,  and  that  there  was  nothing  which  the  city  could  have 
done  consistently  with  the  making  of  such  improvement  which 
would  have  rendered  the  street  more  safe  than  it  was. 

That  the  city  was  not  liable  for  such  tearing  up  of  its 
streets  as  was  reascmably  necessary  to  the  improvement  in 
1.  Municipal  cob-  progress  thereon  is  not  seriously  questioned. 
f^cttvnJeeti":'  Jmes  V.  CUy  of  Clinian,  100  Iowa,  333; 
neg  gence.  QHcrest  Co.  V,  De$  Moines,  128  Iowa,  49 ;  Ste- 
vens V,  Oas  dc  Electric  Co.,  132  Iowa,  601 ;  Oametz  v.  City  of 
Carroll,  136  Iowa,  570 ;  Pace  v,  Webster  City,  138  Iowa,  107. 

The  consideration  of  the  case,  therefore,  must  proceed 
upon  the  theory  that  the  city  was  not  liable  for  mere  defects 
or  obstructions  in  the  street  which  were  reasonably  necessary 
^    „  „       to  the  work  of  improvement.     The  fact  re- 

5eS?e :  aubmii-  °i*^"^s  that  it  was  the  duty  of  the  city  to  use 
8ion  of  issues,  reasonable  diligence  to  maintain  the  traveled 
strip  along  the  east  side  in  as  safe  condition  as  was  consistent 
with  the  work  of  improvement.  The  one  defect  which  is 
pointed  out  is  that  at  the  western  edge  of  the  strip,  and  along 
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the  east  side  of  the  rail,  there  were  trian^lar  holes  extending 
to  the  ends  of  the  ties,  presenting  what  is  called  a  ** zigzag" 
edge  to  the  paved  strip.  It  was  into  ope  of  these  holes  that 
the  horse  stepped.  They  had  been  there  for  a  long  time.  It 
was  a  question  for  the  jury  whether  they  were  reasonably 
necessary  to  the  work  of  improvement,  and  especially  whether 
they  should  reasonably  have  been  permitted  to  remain  so 
long.  They  presented  a  continuing  danger  to  travel  on  the 
paved  strip,  and  needed  to  be  actively  avoided.  The  rail 
presented  an  apparent  line  of  demarcation  and  an  apparent 
boundary  between  the  paved  strip  and  the  open  trench.  As 
against  this,  it  is  urged  that  the  accident  happened  in  daylight, 
and  that  the  actual  condition  of  the  traveled  strip  was  ap- 
parent to  the  plaintiff  and  her  husband,  and  were  apparent 
to  them  before  they  crossed  the  intersection.  Upon  this 
record,  however,  all  this  was  fair  jury  argument,  and  no  more. 
For  the  purpose  of  the  present  discussion,  we  must  assume 
the  facts  as  most  favorable  to  the  appellee.  The  evidence 
would  justify  a  finding  that  these  defects  were  not  observable 
to  the  plaintiff  or  her  husband  until  they  came  upon  the 
strip ;  that  it  was  apparent  that  travel  was  passing  that  way ; 
that  the  bridging  across  Eighth  street  consisted  of  loose  ties, 
and  commanded  the  close  attention  of  the  driver  while  passing 
over  it ;  that  the  turn  south  into  the  ten-foot  strip  was  neces- 
sarily short,  and  had  to  be  made  within  the  space  of  the  ten 
feet;  that  this  necessitated  the  turning  of  the  horse  in  that 
direction  before  the  buggy  itself  came  within  the  zone;  that 
it  was  while  in  such  act  of  turning,  and  after  the  horse  had 
proceeded  a  few  feet  only,  that  the  coming  of  the  other  team 
was  discovered;  that  the  position  into  which  the  plaintiff 
and  her  husband  were  thus  drawn  was  one  from  which  they 
could  not  extricate  themselves  except  by  backing;  that  there 
was  no  extension  of  Avenue  C  toward  the  east  from  Eighth 
street;  that  the  plaintiff  was  in  a  position  where  he  could 
not  go  forward  except  by  turning  and  proceeding  along  this 
ten-foot  strip  of  paving;  that  the  situation  was  one  which 
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was  liable  to  occur  at  any  time  to  any  traveler,  and  one  that 
ought  to  have  been  foreseen  by  the  authorities;  that  in  such 
a  situation  the  danger  from  the  triangular  holes  was  inten- 
sified; that  the  dangerous  condition  of  the  paved  strip  in 
the  respect  indicated  was  not  rendered  apparent  to  plaintiff 
and  her  husband  until  they  were  already  in  the  trap,  and 
were  meeting  the  emergency  which  confronted  them. 

The  question  of  contributory  negligence  of  the  plaintiff 
and  her  husband  was  submitted  by  the  court  to  the  jury  by 
instruction  against  which  no  complaint  is  made,  except  that' 
it  is  claimed  that  they  were  guilty  of  contributory  negligence 
as  a  matter  of  law.  We  reach  the  conclusion,  however,  that 
the  defendant  was  not  entitled  to  a  directed  ^verdict,  either 
on  the  ground  of  contributory  negligence  of  the  plaintiff,  or 
on  the  ground  ol  absence  of  negligence  on  its  own  part. 

Appellant  has  directed  argument  specifically  against 
several  of  the  instructions.  We  need  not  deal  with  these 
separately.  The  instructions  complained  of  are  consistent 
with  our  views  above  expressed.  What  we  have  already  said, 
therefore,  must  be  deemed  as  sufficient  respcmse  to  this  part 
of  the  argument. 

The  judgment  below  is  accordingly — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concurring. 


City  of  Harlan,  Iowa,  Appellant,  v.  N.  G.  Kraschel, 

Appellee. 

Municipal  corporations:  regulation  of  motor  vehicles:  use  of 
LIGHTS.  A  city  ordinance  substantiallj  in  accord  with  the  statute, 
requiring  that  all  motor  vehicles  operated  or  driven  after  dark  shall 
display  two  lighted  lamps  in  front  and  one  in  the  rear,  is  not 
violated  by  temporarily  leaving  an  automobile  standing  unoccu- 
pied at  the  side  of  a  street  after  dark  without  such  lights. 
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Appeal  from  Shelby  District  Court.— Hon.  A.  B.  Thornell, 

Judge. 

Wednesday,  April  8,  1914. 

This  action  was  begun  in  the  mayor's  court  by  informa- 
tion against  the  defendant  for  violation  of  a  city  ordinance 
regulating  the  use  of  motor  vehicles  upon  the  streets.  Prom 
a  judgment  of  conviction,  the  defendant  appealed  to  the 
district  court.  The  district  court  dismissed  the  information, 
and  the  plaintiff  city  has  appealed. — Affirmed. 

Smith  &  Ounderson,  for  appellant. 

Shelby  CuUison,  for  appellee. 

Evans,  J. — The  offense  charged  against  the  defendant  in 
the  information  was  the  violation  of  section  6  of  a  certain 
ordinance  of  the  city  regulating  the  use  of  motor  vehicles. 
Such  section  was  as  follows : 

Section  6 :  !^very  motor  vehicle  operated  or  driven  upon 
the  streets  or  public  highways  of  the  city,  shall  be  provided 
with  adequate  brakes,  in  good  working  order,  and  suf3cient  to 
control  such  motor  vehicle  at  all  times  when  the  same  is  in  use, 
and  a  suitable  and  adequate  bell,  horn  or  other  device  for  sig- 
naling, and  shall  during  the  period  from  one-half  hour  after 
sunset  to  one-half  before  sunrise,  display  two  lighted  lamps 
<m  the  front  and  one  on  the  rear  of  such  motor  vehicle,  which 
rear  lamp  shall  also  display  a  red  light  visible  from  the  rear 
(provided  that  each  motor  cycle  and  motor  bicycle  shall  be 
required  to  display  but  one  lighted  lamp  on  the  front  of  such 
motor  cycle  or  motor  bicycle)  the  rays  of  such  rear  lamp  shall 
shine  upon  the  number  plate  carried  upon  the  rear  of  such 
vehicle  in  such  a  manner  as  to  render  the  numerals  thereon 
visible  for  at  least  fifty  feet  in  the  direction  from  which  the 
motor  vehicle  is  proceeding.  The  light  or  lights  of  the  front 
lamps  shall  be  visible  at  least  five  hundred  feet  in  the  direc- 
tion in  which  the  motor  vehicle  is  proceeding^ 
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The  foregoing  section  is  a  substantial  copy  of  section 
18  of  chapter  72,  Acts  34th  Oeneral  Assembly. 

The  case  was  tried  in  the  district  court  by  agreement 
upon  the  information  and  a  stipulation  of  facts ;  the  def endant, 
by  consent,  interposing  a  demurrer  to  the  information  as 
aided  by  the  stipulation  of  facts.  Such  stipulation  of  facts 
was  as  follows: 

That  at  the  time  alleged  in  the  information  said  auto- 
mobile was  left  standing  on  the  public  streets  of  the  city  of 
Harlan  without  lights,  either  front  or  rear,  and  more  than 
one-half  hour  after  sunset;  that  said  car  was  headed  in  to- 
wards the  curb  of  said  street,  so  that  the  rear  thereof  ex- 
tended out  into  the  street,  and  said  automobile  was  not  paral- 
lel with  the  curb,  but  at  an  angle  of  about  seventy-five  degrees 
therewith;  that  the  engine  on  said  automobile  was  not  run- 
ning; that  there  were  no  occupants  in  said  car;  that  said 
automobile  had  been  standing  as  aforesaid  for  a  period  of 
from  five  to  fifteen  minutes  before  the  arrest  of  the  defendant 
herein ;  that  during  such  time  the  defendant  was  not  in  said 
automobile,  but  had  left  the  same  immediately  upon  stopping 
it  in  the  position  aforesaid;  that  immediately  preceding  the 
stoppage  of  the  car  in  the  position  aforesaid  the  defendant 
had  been  therein,  and  had  been  moving  the  same  about  the 
streets  of  Harlan  by  its  own  motive  power,  and  later  con- 
tinued moving  it  about  by  its  own  motive  power.  It  is  not 
claimed  that  said  automobile  was  moving  without  lights. 

The  defense  urged  is  twofold :  ( 1 )  That  the  facts  as  set 
forth  in  the  information  and  in  the  stipulation  do  not  show 
a  violation  of  the  terms  of  the  city  ordinance  or  of  section 
18,  chapter  72,  Acts  34th  Oeneral  Assembly;  (2)  that  the 
ordinance  in  question  is  void  as  being  an  attempt  by  the  city 
to  regulate  the  use  of  motor  vehicles  in  violation  of  the  prohi- 
bition of  section  21  of  such  chapter  72,  Acts  34th  General 
Assembly,  such  section  21  being  aa  follows: 

Except  as  herein  otherwise  provided,  local  authorities 
shall  have  no  power  to  pass,  enforce,  or  maintain  any  ordi- 
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nance,  rule  or  regulation  requiring  from  any  owner  to  whom 
this  act  is  applicable  any  fee  license  or  permit  for  the  use  of 
the  public  highways,  or  excluding  any  such  owner  from  the 
free  use  of  such  public  highwayd,  excepting  such  driveways, 
speedways,  or  roads  as  have  been  expressly  set  apart  by  law 
for  the  exclusive  use  of  horses  and  light  carriages  or  in  any 
other  way  regulating  motor  vehicles  or  their  speed  upon  or 
use  of  the  public  highways ;  and  no  ordinance,  rule  or  regula- 
tion contrary  or  in  any  wise  inconsistent  with  the  provisions 
of  this  act,  .  .  .  shall  have  any  effect:  Provided,  how- 
ever, that  the  power  given  to  local  authorities  to  regulate 
vehicles  offered  for  hire,  and  processions,  assemblages  or  pa- 
rades in  the  streets  or  public  places,  and  all  ordinances,  rules 
and  regulations  which  may  have  been  or  which  may  be  en- 
acted in  pursuance  of  such  powers  shall  remain  in  full  force 
and  effect,  and  provided  further,  that  local  authorities  may 
set  aside  for  a  given  time  a  specified  public  highway  for  speed 
contests  or  races,  to  be  conducted  under  proper  restrictions 
for  the  safety  of  the  public ;  and  provided  further,  that  local 
authorities  may  exclude  motor  vehicles  from  any  cemetery  or 
grounds  used  for  the  burial  of  the  dead,  and  may  by  general 
rule,  ordinance  or  regulation  exclude  motor  vehicles  used 
solely  for  commercial  purposes  from  any  park  or  part  of  a 
park  system  where  such  general  rule,  ordinance  or  regulation 
is  applicable  equally  and  generally  to  all  other  vehicles  used 
for  the  same  purpose:  Provided  further,  that  local  author- 
ities of  cities  and  .towns  may  limit  by  ordinance,  rule  or  reg- 
ulation the  speed  of  motor  vehicles  on  the  public  highways, 
such  speed  limitations  not  to  be  in  any  case  less  than  one  mile 
in  six  minutes,  and  the  maintenance  of  a  greater  rate  of 
speed  for  one-eighth  of  a  mile  shall  be  presumptive  evidence 
of  driving  at  a  rate  of  speed  that  is  not  careful  and  prudent, 
and  on  further  condition  that  each  city  or  town  shall  have 
placed  conspicuously  on  each  main  public  highway  where  the 
city  or  town  line  crosses  the  same,  and  on  every  main  high- 
way where  the  rate  of  speed  changes,  signs  of  sufficient  size 
to  be  easily  readable  by  a  person  using  the  highway,  bearing 

the  words  'City  of  ,*  'Town  of  ';  *Slow  down  to 

miles'    (the  rate  being  inserted),  and  also  an  arrow 

pointing  in  the  direction  where  the  speed  is  to  be  reduced  or 
changed,  and  also  on  further  condition  that  such  ordinance, 
rule  or  regulation  shall  fix  the  punishment  for  a  violation 
thereof,  which  punishment  shall,  during  the  existence  of  sdch 
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ordinance,  rule  or  relation,  supersede  those  specified  in 
section  twenty-three. 

In  the  quotation  of  section  6  of  the  ordinance  above  set 
forth,  we  have  italicized  certain  portions  thereof  for  con- 
venience of  reference.  We  think  the  italicized  portions 
indicate  the  proper  construction  to  be  put  upon  such  ordinance 
for  the  purpose  of  this  case,  and  likewise  determine  the  proper 
construction  of  section  18  of  chapter  72  already  referred  to. 

It  will  be  noted  that  the  ordinance  and  statute  in  question 
by  their  terms  purport  to  apply  to  motor  vehicles  when 
'* operated  or  driven  upon  the  streets  or  public  highways.'* 
It  is  stipulated  in  this  case  that  the  defendant's  car  was 
temporarily  '*left  standing"  at  one  sicie  of  the  street.  It 
was  not  in  ''operation"  nor  being  "driven."  The  contention 
of  the  plaintiff  is  that  a  standing  car  under  the  circumstances 
shown  is  being  "operated  or  driven"  within  the  meaning 
of  the  statute  and  ordinance.  It  is  clear  that  a  standing  car 
is  not  being  operated  or  driven  in  a  literal  sense.  There  is 
nothing  in  the  further  context  of  the  section  that  aids  the 
contention  of  the  plaintiff,  or  invites  any  other  construction 
than  that  implied  in  the  literal  terms  above  quoted.  The 
requirement  alleged  to  have  been  breached  is  the  requirement 
for  lights.  Under  this  section  such  lights  must  be  exhibited 
in  front  and  rear  on  every  motor  vehicle  "operated  or  driven" 
on  the  streets.  These  requirements  also  call  for  two  front 
lamps  "visible  at  least  five  hundred  feet  in  the  direction  in 
which  the  motor  vehicle  is  proceeding,"  and  one  rear  lamp 
carried  in  such  a  manner  as  to  render  the  number  plate 
"visible  for  at  least  fifty  feet  in  the  direction  from  which  the 
motor  vehicle  is  proceeding." 

A  standing  car  is  not  in  the  ordinary  sense  being  "oper- 
ated or  driven";  neither  is  it  "proceeding"  in  any  "direc- 
tion." The  distinction  made  as  between  one  rear  light  and 
two  front  lights  is  suggestive  of  a  moving  vehicle.  Otherwise 
there  would  be  no  consistency  in  the  difference  of  require- 
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ment  as  to  front  and  rear.  The  expressions,  ''in  the  direction 
from  which  the  motor  vehicle  is  proceeding,"  and  *'in  the 
direction  in  which  the  motor  vehicle  is  proceeding,"  are  also 
suggestive  of  movement,  and  are  not  consistent  with  the 
contrary  view. 

It  is  to  be  noted,  also,  that  there  is  no  more  reason  why 
a  standing  motor  vehicle  should  display  lights  than  that  any 
other  vehicle  should  do  so.  Granting  that  public  safety  would 
be  to*  some  extent  promoted  by  the  requirement  that  all  stand- 
ing vehicles  in  public  streets  should  display  lights  at  nighty 
there  is  no  apparent  reason  for  any  distinction  between  one 
vehicle  and  another  of  equal  capacity  for  obstruction.  Nor 
would  there  be  in  such  a  case^ny  apparent  reason  for  requir- 
ing stronger  lights  in  front  than  in  the  rear.  It  is  clear  to  us 
that  the  terms  of  the  statute  and  of  the  ordinance  will  not 
bear  the  construction  contended  for  by  the  appellant.  The 
trial  court,  therefore,  properly  dismissed  the  information; 
no  violation  of  the  terms  of  the  ordinance  being  shown. 

This  conclusion  renders  it  unnecessary  that  we  pass  upon 
the  validity  of  the  ordinance,  and  upon  the  question  whether 
its  enactment  by  the  plaintiff  city  was  in  violation  of  the 
prohibitions  of  section  21  of  the  statute  in  question. 

The  judgment  of  the  trial  court  is  accordingly — Affirmed. 

Ladd,  C.  J.,  and  Wjiaver  and  Preston,  J  J.,  concurring 


S.  A.  HoYT,  Appellee,  v.  L.  E.  Griggs  ;  0.  M.  Hobss,  Appellee, 
and  Edith  C.  Park,  Exbcuteix  op  the  Estate  of  D.  H. 
Park,  Deceased,  Appellant. 

Appeal:  findings  of  fact:  oonclusiveness.    The  findings  of  fact  by 

1  the  court  in  a  law  action  when  supported  by  the  evidence  are  not 
reviewable  on  appeal. 

Negotiable  instnunents:     subbtt:     evidence.    Where  a  note  does  not 

2  disclose  the  fact  that  the  liability  of  one  of  the  signers  was  that  of 
surety  that  question  must  be  determined  by  other  evidence,  either 
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as  between  the  principal  and  sureties  or  as  between  the  suretieB 
themselves.  In  the  instant  ease  the  evidence  is  held  to  show  that 
the  liability  of  one  signer  was  secondary  to  that  of  the  other. 

Same:    oo-sttbeties  :    AouasMENTS  as  to  liability.    It  is  competent 

3  for  the  signers  of  a  negotiable  instrument  to  agree  between  them- 
selves that  one  shall  be  primarily  liable  and  the  other  liable  sec- 
ondarily. 

Same:     assignment:    pbbsumption  as  to  title.    Where  the  only  con- 

4  troversy  in  a  suit  upon  a  promissory  note  by  the  assignee  arose 
between  the  sureties  over  their  relative  liability,  and  the  note  was 
introduced  by  plaintiff  without  objection  or  question  as  to  his  right 
to  recover,  and  the  principal  debtor  made  no  defense,  the  circum- 
stances were  presumptively  sufficient  to  show  the  assignment. 

Same:     taxation  of  attorney's  fee.    There  is  no  statutory  authority 

5  for  the  allowance  of  attorney's  fees  u^on  a  promissory  note  by 
the  supreme  court,  and  a  motion  to  that  effect  will  be  overruled 
where  the  plaintiff  failed  to  file  the  statutory  affidavit  in  the  district 
courts 

Appeal  from  Carroll  Districi  Court, — ^Hon.  M.  E.  Hutchin- 
son, Judge. 

Saturday,  Apbil  11,  1914. 

Action  at  law  upon  a  promissory  note  against  two  de- 
fendants as  signers  thereof,  and  against  the  executrix  of  a 
third  signer.  The  case  was  tried  to  the  court  without  a  jury. 
There  was  a  judgment  for  plaintiff  against  all  the  defendants. 
It  was  also  found  by  the  court,  and  such  finding  was  in- 
corporated in  the  judgment,  that  the  signer  Origgs  was  the 
principal  maker,  and  that  the  two  other  signers  were  sureties, 
and  that  as  between  such  two  sureties.  Park  was  primarily 
liable  and  Hobbs  only  secondarily  liable.  Park,  having  died 
before  the  trial,  was  represented  by  the  executrix  of  his  estate, 
who  has  appealed  from  the  judgment  below. 

Cfuis.  C.  Helmer,  for  appellant,  Park. 

M.  A.  Hoyi,  for  appellee,  Hoyt. 

Brown  McCrary,  for  appellee,  Hobbs. 

Vol.  164  lA.— 43 
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Evans,  J. — There  was  no  defense  to  the  note  by  any 
defendant  as  against  the  plaintiff.  It  was  agreed  also  that 
Origgs  was  the  principal  debtor.  Hobbs  filed  an  answer,  and 
cross-bill,  wherein  he  averred,  in  substance,  that  he  signed  the 
note  under  an  agreement  with  Park  and  the  other  parties 
thereto  that  his  liability  as  surety  should  be  secondary  to 
that  of  Park.  The  material  issue  in  the  case  was  made  upon 
this  averment.  No  oral  evidence  was  introduced.  The  death 
of  Park  precluded  evidence  by  the  parties  to  the  suit  of  per- 
sonal transactions  with  him.  Certain  circumstances  and  writ- 
ings were  relied  upon  solely  in  support  of  the  allegation,  and 
the  trial  court  found  them  sufficient  to  sustain  the  cross- 
petition  of  Hobbs.  Briefly  stated,  the  circumstances  shown 
were  as  follows:  The  note  sued  on  was  as  follows:  ''Carroll, 
Carroll  County,  Iowa.  September  14,  1910.  $350.00.  On 
September  14,  1911,  after  date  we  promise  to  pay  M.  A.  Hoyt 
or  order  three  hundred  and  fifty  and  0-100  dollars  for  value 
received  in  renewal  of  note  No..  3625  for  us  with  interest  at 
the  rate  of  eight  per  cent,  per  annum.  .  .  .  L.  E.  Griggs. 
0.  M.  Hobbs.  D.  H.  Park.  P.  0.  Carroll  &  Lake  City,  Iowa.'' 
**Note  No.  3625,"  which  is  referred  to  in  the  note  above  set 
forth,  was  a  previous  note  for  a  like  amount  which  had  fallen 
due  on  July  1,  1910,  and  which  had  been  executed  by  Gri^s 
and  Park  as  payors  to  Hobbs  as  payee.  Hobbs  had  transferred 
the  note  to  M.  A.  Hoyt,  with  a  guaranty  of  payment.  It  is 
conceded  that  this  note,  which  appears  in  this  record  as  Exhibit 
B,  was  the  consideration  for  the  note  in  suit.  It  was  further 
made  to  appear  that  Hobbs  signed  the  note  in  suit  about 
November  28,  1910,  in  pursuance  of  the  following  written 
request  by  Park:  '*Dear  Sir:  Mr.  Hoyt  will  give  Griggs  a 
year's  time  on  that  note  so  I  think  by  that  time  he  can  pay 
it  as  I  will  have  a  lot  of  work  for  him  &  will  get  it  out  of  him. 
So  please  sign  the  note  with  him  &  then  I  will  sign  it  and 
send  you  the  old  note,  and  oblige,  D.  H.  Park.  Carroll,  Iowa, 
Nov.  28,  1910." 

The  action  is  at  law  and  the  findings  of  fact  by  the 


Apr.  1914]  HoYT  V.  Gricwjs.  675 

trial  court  are  not  subject  to  review  if  supported  by  evidence. 

We  think  the  circumstances  referred  to  fur- 

1 .  Appeal  :  find-  •  i         iv»  •  i       /•      «  « 

ings  of  fact :       ni«i  sufficient  support  to  the  finding  of  fact : 

concluBiyenesfl. 

such  finding  being  warranted  as  a  fair  infer- 
ence from  such  circumstances. 

It  is  clear  that  the  liability  of  Hobbs  as  a  guarantor  on 
the  first  note  was  secondary  to  that  of  Park.    This  fact  does 
not  determine  the  relative  liability  of  Hobbs  on  the  note  in 
2.  nbgotiablb  in-  ^^^»  ^^*  it  is  an  important  circumstance  as 
surSyship*:  'evi-  bearing  upon  the  question  of  fact  put.  in  issue 
dence.  ^yy  the  pleadings.     We  think,  also,  that  the 

clear  implication  of  the  written  request  from  Park  to  Hobbs 
was  that  Park  would  protect  Hobbs.  The  argument  for  ap- 
pellant is  that  the  liability  of  Hobbs  is  to  be  determined  under 
the  second  note,  and  not  under  the  first.  It  was  stipulated  upon 
the  trial  that  the  second  note  was  executed  in  settlement  and 
satisfaction  of  the  first.  Stress  is  laid  by  the  appellant  upon 
the  form  of  this  stipulation  as  being  something  more  than  a 
mere  renewal.  We  do  not  deem  the  distinction  decisive  of 
this  case.  As  a  legal  proposition,  it  is  true  that  the  liability 
of  Hobbs  must  be  determined  under  the  terms  of  the  note 
in  suit.  The  question  of  fact  is  still  subject  to  inquiry  as 
to  wheth/sr  Hobbs  was  liable  as  principal  or  surety,  and,  if  as 
surety,  whether  he  was  necessarily  a  co-surety  with  Park. 

The  question  of  suretyship  is  not  ascertained  or  deter- 
mined by  the  terms  of  the  note  but  may  be  inquired  into 
notwithstanding  the  silence  of  the  note  thereon.  This  rule 
is  el^nentary,  and  it  is  unnecessary  to  cite  authorities  thereto. 
It  is  conceded  in  this  case  that  both  parties  were  sureties. 
It  does  not  necessarily  follow  that  sureties  for  the  same  obliga- 
tion are  co-sureties.  It  was  competent  for  Park  to  agree  that 
«    „  he  would  be  primarily  liable  as  between  him 

3.   Sams:   co-  ^  ^ 

ment"lV tS?u"  ^^^    Hobbs.    32    Cyc.    14-18 ;    SponJiaur   v. 

^""y-  Malay,  21  Ind.  App.  287  (52  N.  E.  245).    The 

case,  therefore,  turns  upon  this  question  of  fact.    As  already 
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indicated,  we  think  the  findings  of  the  trial  court  are  suffi- 
ciently supported. 

II.  It  is  ui^d  by  appellant  that  there  was  no  proof  of 
the  assignment  of  the  note  by  the  payee  thereof  to  the  present 
plaintiff.    There  was  a  general  denial  contained  in  the  answer 

of  the  appellant.    At  the  trial  no  controversy 
ment :'  presump-  was  made  as  to  the  right  of  the  plaintiff  to 

tlon  as  to  title.  •      ^      n    a^i_       j   ii      j      x         xt 

recover  as  against  all  the  defendants.  No 
defense  was  made  by  the  principal  defendant.  No  formal 
evidence  was  offered  of  the  ownership  of  the  note  by  the 
plaintiff.  The  record  discloses  various  colloquies  between,  the 
court  and  counsel  on  the  trial,  all  of  which  implied  that  the 
only  question  in  the  case  was  that  between  the  two  sureties, 
whiph  we  have  considered  in  the  foregoing  division.  The 
attention  of  the  court  was  in  no  manner  directed  to  any  defect 
of  title  in  the  plaintiff.  The  payee  of  the  note  appeared  in 
the  case  as  attorney  for  the  plaintiff.  The  note  was  introduced 
in  evidence  as  that  of  the  plaintiff  without  objection.  The 
principal  debtor  has  not  appealed,  nor  did  the  appellant  serve 
a  notice  of  her  appeal  upon  him.  The  plaintiff  was  in  court 
with  the  original  note  in  her  possession.  A  written  assign- 
ment was  not  essential  to  a  transfer  of  title.  We  think  the 
facts  thus  appearing  upon  the  record  were  presumptively 
sufficient,  and  that  the  point  here  made  is  not  available  to  the 
appellant. 

III.  The  plaintiff  as  appellee  files  a  motion  for  the  allow- 
ance of  attorney's  fees  in  this  court.  If  such  motion  were 
otherwise  permissible,  it  does  not  appear  that  the  plaintiff's 

rights  haVe  been  in  any  manner  jeopardized 

6.   Same:   taxation  ^       .i-  i  i         -^  i_     •      xi.  a      x- 

of  attorney's      by  this  appeal,  unless  it  be  in  the  contention 

that  her  title  was  not  proved.  Her  motion 
asks  that  the  attorney's  fees  be  taxed  in  favor  of  the  attorney 
for  the  appellee,  Hobbs,  who  also  has  appeared  for  the  plain- 
tiff, Hoyt.  It  may  be  added  that  there  is  no  statutory 
authority  for  the  taxation  of  attorney's  fees  in  this  court 
upon  a  promissory  note.     The  plaintiff  would  have  been 
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entitled  to  their  taxation  in  the  district  court  under  the  terms 
of  the  note  if  she  had  filed  the  statutory  affidavit.  She  failed 
to  do  so,  and  for  that  reason  no  taxation  was  made  in  her  favor 
there.    The  motion  for  taxation  here  will  be  overruled. 

IV.  In  view  of  our  conclusion  upon  the  merits  of  the 
case,  we  need  not  consider  appellee's  motion  to  dismiss  the 
appeal.    The  judgment  below  will  be — Affirmed.  * 

Ladd,  G.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


Ltdu  French,  Appellee,  v.  Bartel  &  Miller,  Appellants. 

Qnietiiig   title:    judombnt:      houbstsad.     An   action   to   quiet  title 

1  against  the  lien  of  a  judgment  will  lie,  although  the  property  in- 
Tolved  is  the  homestead  of  plaintiff,  against  whieh  the  judgment 
could  not  be  enforced. 

Same:     taxation  op  attornky's  fke.    Where  plaintiff  tendered  a  quit 

2  claim  deed  with  the  statutory  fee  before  bringing  suit  to  quiet  the 
title  to  her  homestead  against  the  lien  of  a  judgment,  the  taxation 
of  the  statutory  attorney  fee  was  proper,  although  the  judgment 
was  not  enforceable  against  the  homestead  and  defendants  were  not 
seeking  to  enforce  the  same. 

Same:     Qmr  cLAiif  deed:    bitegt.    The  execution  of  a  quit  claim  deed 

3  to  relieve  a  homestead  of  the  apparent  lien  of  a  judgment  does  not 
involve  the  surrender  of  any  future  right  to  levy  upon  the  property 
in  case  its  homestead  character  is  lost  its  only  effect  would  be  to 
make  apparent  the  fket  tiiat  the  plaintiff's  homestead  right  ante- 
dated the  judgment  and  the  indebtedness  upon  which  it  was 
founded,  thus  rendering  the  property  exempt  from  execution. 

Appeal  from  Council  Bluffs  Superior  Court. — Hon.  S.  B. 

Snyder,  Judge. 

Saturday,  April  11,  1914. 

Suit  in  equity  to  remove  cloud  on  the  title  to  plaintiff's 
homestead;  such  cloud  arising  because  of  the  apparent  lien 
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thereon  of  a  judgment  held  by  the  defendants  against  the 
plaintiff.  There  was  a  decree  for  the  plaintiff,  and  the  defend- 
ants appeal. — Affirmed. 

H.  y,  Baiiey,  for  appellants. 

W.  H.  KiOpack,  for  appellee. 

Evans,  J.— The  ease  was  tried  upon  a  stipulation  of  f aets. 
Only  questions  of  law  are  presented  for  our  consideratioui 

I.  The  defendants'  first  contention  is  that  a  suit  to  quiet 
title  under  the  statute  will  not  lie  to  remove  the  cloud  of  a 

merely  apparent  lien. 
*  ludSeS""**  Under  the  stipulation  of  facts  it  is  con- 

ceded that  the  property  described  in  the  peti- 
tion is  the  plaintiff's  homestead,  and  that  it  has  been  such 
for  many  years,  and  that  the  defendants'  judgment  against 
her  is  not  a  lien  thereon.  On  the  other  hand,  the  validity  of 
the  judgment  is  conceded.  It  is  argued  by  counsel,  therefore, 
that  the. judgment  is  not  an  interest  or  right  nor  an  apparent 
interest  or  right  in  or  to  the  plaintiff's  homestead,  and  that 
therefore  it  does  not  come  within  the  terms  of  the  quieting 
title  statute.    Code,  sections  4223-4226. 

This  argument  is  based  wholly  upon  the  terms  of  the 
statute.  The  question,  however,  is  quite  foreclosed  by  some 
of  our  previous  casies.  BUUr  v.  Hemphill,  111  Iowa,  226; 
Anderson  v.  Plow  Co.,  101  Iowa,  747.  In  the  latter  case  a 
decree  was  rendered  quieting  title  against  an  apparent  lien 
by  attachment.    In  the  Blair  case  it  was  said : 

An  action  to  quiet  title  is  now  an  equitable  proceeding 
in  the  nature  of  a  remedy  quia  timet,  and  the  rule  is  without 
exception  that  by  bills  of  that  character  clouds  of  every  de- 
scription may  be  removed  from  title.  .  .  .  Code,  section 
4223,  provides:  *An  action  to  determine  and  quiet  the  title 
of  real.i)roperty  may  be  brought  by  any  one,  whether  in  or. 
out  of  possession,  having  or  claiming  an  interest  therein. 
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against  any  person  claiming  title  thereto,  though  not  in  pos- 
session.' It  is  argued  that  this  expressly  provides  that  the 
action  can  he  brought  only  against  one  who  claims  title.  This 
is  a  very  narrow  construction  of  a  statute  giving  an  equitable 
remedy.  But  the  following  section  shows,  as  we  think,  that 
the  language  quoted  has  no  such  restricted  meaning.  It  pro- 
vides that  the  petition  shall  pray  that  the  defendant  be  barred 
and  ^topped  from  having  or  claiming  'any  right'  adverse 
to  plaintiff. 

The  foregoing  is  quite  conclusive  on  the  proposition  that 
the  action  will  lie. 

II.  The  trial  court  taxed  an  attorney  fee  of  $10  against 

the  defendants  under  the  pro^sions  of  section  4226 ;  the  plain- 

2.  samb:  taxation  tiff  having  brought  herself  within  the  provi- 

fee.*  **™®^'      sions  of  such  section  before  the  beginning  of 

her  suit.    Such  section  is  as  follows : 


Section  4226.  If  a  party,  twenty  days  or  more  before 
bringing  suit  to  quiet  a  title  to  real  estate,  shall  request  of 
the  person  holding  an  apparent  adverse  interest  or  right 
therein  the  execution  of  a  quitclaim  deed  thereto,  and  shall 
also  tender  to  him  one  dollar  and  twenty-five  cents  to  cover 
the  expense  of  the  execution  and  delivery  of  the  deed,  and 
if  he  shall  refuse  or  neglect  to  comply  therewith,  the  filing  of 
a  disclaimer  of  interest  or  right  shall  not  avoid  the  costs  in 
an  action  afterwards  brought,  and  the  court  may,  in  its  dis- 
cretion, if  the  plaintiff  succeeds,  tax,  in  addition  to  the  ordi- 
nary costs  of  court,  an  attorney's  fee  for  plaintiff's  attorney, 
not  exceeding  twenty-five  dollars,  etc. 

It  is  urged  by  appellants'  counsel  that  this  case  does  not 
come  within  the  provisions  of  such  section,  because  the  judg- 
ment against  the  plaintiff  was  in  all  respects  valid,  and  the 
defendants  were  entitled  to  enforce  the  same  against  non- 
exempt  property,  and  because,  further,  the  defendants  were 
not  attempting  to  enforce  the  same  against  the  homestead. 
It  is  argued  that  to  have  executed  the  quitclaim  deed  pre- 
sented to  them  by  plaintiff  in  advance  of  suit  would  have  been 
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to  relinqaiflh  existing  legal  rights,  and  the  same  ^^onld  have 
barred  them  friHii  enforcing  their  jndgment  in  the  fatore 
against  this  particular  property,  even  thongh  its  homestead 
character  might  be  abandoned  by  the  plaintiff. 

Section  4226  appears  as  a  part  of  the  Code  chapter  on 
quieting  title.  If  the  quieting  title  statutes  are  available  to 
the  plaintiff  to  remove  the  cloud  of  defendants'  apparent  lien, 
it  would  seem  to  follow  quite  logically  that  section  4226  is 
available  also.  The  purpose  of  section  4226  is  not  to  require 
any  apparent  lienholder  to  relinquish  any  actual  beneficial 
right.  Its  purpose  is  to  take  away  from  the  holder  of  an 
apparent  lien  or  right  which  is  such  in  appearance  only,  and 
not  in  fact,  the  arbitrary  power  to  maintain  a  cloud  upon  the 
title  of  another  to  his  injury,  and  thereby  to  drive  the  title 
holder  to  the  alternative  of  incurring  the  expense  of  a  formal 
quieting  title  suit  on  the  one  hand,  or  on  the  other  of  paying 
under  {practical  duress  a  price  to  the  holder  of  the  apparent 
lien  for  a  relinquishment  of  the  apparent  right. 

In  the  case  before  us  plaintiff's  title  to  her  homestead 
was  manifestly  clouded  by  the  judgment  lien  to  such  an  extent 
as  would  naturally  affect  the  salability  of  the  property. 
The  judgment  of  the  defendants  was  dated  October  14,  1911. 
This  was  prior  to  the  acquisition  by  plaintiff  of  the  legal  title 
to  her  homestead.  She  acquired  this  on  October  23,  1911. 
Prior  to  this  the  legal  title  had  been  in  her  husband  for  many 
years,  and  the  property  had  been  occupied  as  a  homestead 
by  husband  and  wife  for  many  years.  The  plaintiff  acquired 
the  legal  title  through  a  court  decree  in  a  divorce  proceeding. 
Whether  the  occupancy  of  the  homestead  antedated  the 
original  indebtedness  upon  which  the  judgment  was  entered 
against  the  plaintiff  did  not  appear  upon  the  records  until 
the  institution  of  this  suit.  The  plaintiff  was  not  only  entitled 
to  occupy  her  homestead  as  such  free  and  clear  of  any  lien  of 
such  judgment,  but  she  was  also  entitled  to  sell  the  same  with 
the  same  exemption  while  the  homestead  character  continued. 
If  this  action  were  not  available  to  her  in  advance  of  a  sale  ts 
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adjudicate  her  title  as  clear  from  the  judgment  in  question, 
then  she  was  without  remedy  to  satisfy  the  reasonable  appre- 
hensions and  objections  of  an  intending  purchaser. 

If  the  defendants  had  executed  the  quitclaim  deed  pre- 
sented to  them  for  that  purpose,  the  status  of  plaintiff's  title 
to  her  homestead  would  have  been  thereby  settled  without 

other  expense,  and  the  defendants  would  have 
claim  deed:        relinquished   nothing  but  the  cloud   of  the 

effect 

apparent  lien.  It  is  not  correct  to  say  that 
by  the  execution  of  a  quitclaim  deed  the  defendants  would 
have  surrendered  the  future  right  to  levy  upon  the  particular 
property  in  case  it  should  be  abandoned  by  plaintiff  as  a 
hmnestead.  A  quitclaim  deed  does  not  operate  upon  rights 
subsequently  acquired.  Nor  would  the  execution  of  a  quit- 
claim deed  by  the  defendants  as  demanded  by  the  plaintiff 
have  stood  in  the  way  of  a  levy  upon  the  property  in  the 
future  in  case  the  homestead  right  should  be  abandoned.  The 
effect  of  such  a  quitclaim  deed  would  have  been  to  make 
apparent  the  fact  that  the  plaintiff's  homestead  right  antedated 
the  judgment  and  the  indebtedness  upon  which  it  was  founded. 
This  was  the  only  relief  asked  in  the  petition.  The  relief 
granted  in  the  decree  was  as  follows: 

Wherefore,  -it  is  considered,  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  property  hereinbefore  described 
is  the  homestead  of  plaintiff,  that  she  is  entitled  to  hold  the 
same  as  such  as  the  head  of  a  family,  that  the  judgment  of 
plaintiff  is  not  a  lien  on  said  property,  or  any  part  of  it; 
and  it  is  further  ordered,  adjudged,  and  decreed  by  the  court 
that  the  said  property  hereinbefore  described  is  absolutely 
free  and  clear  from  the  apparent  lien  of  the  judgment  of 
defendants  hereinbefore  mentioned,  and  they  are  not  entitled 
to  enforce  the  same  against  plaintiff's  said  property,  or  any 
part  thereof,  and  any  and  all  clouds  which  the  said  judgment 
creates  upon  plaintiff's  title  are  hereby  removed  and  set  aside, 
and  said  property  is  hereby  declared  free  and  clear  from  any 
apparent  lien  or  cloud  upon  the  title  created  by  said  judg- 
ment.    It  is  further  ordered,  adjudged,  and  decreed  that 
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plaintiff  have  and  recover  of  and  from  the  defendants  in  this 

case  the  costs  of  this  action  taxed  at  $ ,  and  an  attorney's 

fee  in  addition  thereto  in  favor  of  plaintiff's  attorney,  W.  H. 
Eillpack,  in  the  sum  of  $10.00,  and  that  execution  issue  herein 
against  the  defendants  for  said  costs  and  attorney's  fees. 

We  reach  the  conclusion  that  the  decree  was  proper  in  all 
respects,  including  the  taxation  of  the  attorney's  fee.  In  view 
of  this  conclusion,  we  need  not  pass  upon  appellee's  motion  to 
dismiss  the  appeal. 

The  decree  entered  below  is  accordingly — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concurring. 


Fred  Blumer,  Appellee,  v.  Charles  Schmidt,  Jr.,  Appellant. 

Negotiable  Instniments:    coKsrosBATioN :    pabol  evidence:    variance 

1  of  writing.  Where  a  note  and  written  contract  were  executed  as 
parts  of  the  same  transaction,  the  contract  purporting  to  be  the 
consideration  for  the  note,  which  was  plain  and  unambiguous  and 
unimpeached  for  fraud  or  mutual  mistake,  evidence  in  a  suit  upon 
the  note  by  an  assignee  that  the  consideration  was  other  than 
that  recited  in  the  contract,  or  that  it  had  failed,  was  inadmissible; 
as  the  assignee  was  not  a  stranger  to  the  transaction  in  a  legal 
sense  so  as  to  render  oral  evidence  in  contradiction  or  explanation 
of  the  writing  admissible. 

Same:     consiixeration  :     evidence.    Where  defendant  pleaded  the  af- 

2  flrmative  defense  that  there  was  no  consideration  for  the  note 
in  suit,  or  that  the  consideration  had  failed,  plaintiff  was  entitled 
under  his  denial  by  operation  of  law  to  offer  in  evidence  a  written 
contract,  made  as  part  of  the  same  transaction  as  the  note  and  pur- 
porting to  be  the  consideration   therefor. 

Same:  parol  evidence:  fraud,  accident  and  mistake.    Where  fraud, 

3  accident  or  mistake  is  alleged  respecting  a  written  contract,  parol 
evidence  is  admissible  to  prove  the  allegations ;  but  if  insufficient  for 
that  purpose  the  contract  will  stand  and  be  enforceable  according 
to  its  terms,  regardless  of  such  evidence. 
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Trial:  transfix  to  eqihty:  prejudice.  Where  the  defendant  wa« 
4  in  a  better  position  to  appeal  from  a  judgment  in  a  law  action  than 
he  would  have  been  to  appeal  from  a  decree  in  equity,  any  error 
in  refusing  to  transfer  the  cause  to  the  equity  side  of  the  docket  for 
the  purpose  uf  |)ermitting  him  to  bring  in  other  parties  \\ai8  hai  in- 
lesB. 

Appeal  from  Poitawaiiamie  District  Court, — Hon.  Thomas 

Arthur,  Judge. 

Saturday,  April  11,  1914. 

Action  upon  a  promissory  note  for  $1,100,  executed  by 
the  defendant  to  John  Blumer,  as  payee,  and  transferred  by 
the  payee  to  the  plaintiff.  An  affirmative  defense  of  mistake 
and  failure  of  consideration  was  pleaded.  There  was  a 
directed  verdict  for  the  plaintiff,  and  the  defendant  appeals. — 
Affirmed. 

■ 

A.  Z.  Preston,  for  appellant. 

7.  Z>.  Shuttleworth  and  O.  W.  CvUison,  for  appellee. 

Evans,  J. — The  affirmative  answer  of  the  defendant  was 
voluminous  and  consisted  of  several  amendments.  The  fol- 
lowing quotation  from  the  first  amendment  will  be  sufficient 
to  indicate  the  general  nature  of  the  defense : 

That  prior  to  April  29,  1909,  one  John  Blumer  and  de- 
fendant and  one  Charles  Schmidt,  Sr.,  and  one  E.  L.  Schmidt 
were  stockholders  in  the  Schmidt  Department  Store,  a  corpo- 
ration organized  under  the  laws  of  Iowa,  and  that  each  of  said 
four  parties  owned  an  equal  amount  of  the  stock  of  said  cor- 
poration. That  said  corporation  was  engaged  in  the  general 
mercantile  business  in  Avoca,  Iowa.  That  on  or  about  April 
29,  1909,  the  said  corporation,  by  and  with  the  consent  of  all 
the  stockholders,  traded  their  stock  of  goods  and  merchandise 
to  one  Johnson  for  three-quarter  sections  of  land  in  the  state 
of  South  Dakota.  That  the  title  to  said  land,  by  agreement 
of  all  the  stockholders,  was  taken  in  the  name  of  this  defend- 
ant as  trustee  for  all  the  stockholders  with  the  understanding 
t&at  the  same  should  be  sold  on  the  market,  the  accounts 
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of  the  different  stockholders  should  be  adjusted  and  balanced, 
and  the  proceeds  from  the  sale  of  said  real  estate  distributed 
among  the  stockholders  in  proportion  to  their  respectiye  shares, 
after  the  adjustment  of  individual  accounts  and  after  the 
payment  of  other  indebtedness  of  the  said  company  for  ^(de- 
sale  accounts  and  moneys  borrowed.  That  thereupon  the  said 
corporation  went  out  of  business.  That  at  the  time  the  said 
corporation  had  large  amounts  of  money  outstanding  against 
the  customers  of  the  business,  and  the  said  accounts  were  by 
agreement  of  all  stockholders  left  in  the  hands  of  this  defend- 
ant for  collection,  with  the  agreement  and  understanding 
that  collections  made  by  this  defendant  should  be  accounted 
for'  to  the  respective  stockholders  and  taken  into  account  in 
the  final  distribution  of  the  proceeds  from  the  sale  of  said 
real  estate  after  the  payment  of  the  indebtedness  of  the  com* 
pany.  That  the  note  in  suit  was  given  by  this  defendant  to 
said  John  Blumer  as  the  estimated  value  of  the  net  interest 
of  the  said  John  Blumer  in  the  said  real  estate  and  accounts. 
That  the  said  South  Dakota  real  estate  has  not  been  sold 
because  of  the  poor  condition  of  the  real  estate  market  in 
South  Dakota,  but  still  stands  in  the  name  of  this  defendant. 
That  a  large  amount  of  the  outstanding  accounts  referred  to 
remain  uncollected  and  are  uncollectible.  That  this  defendant 
has  paid  a  large  amount  of  the  indebtedness  of  the  said  cor- 
poration out  of  his  own  individual  funds,  ot  which  amount 
the  said  John  Blumer  should  pay  bis  proportionate  share. 
That  this  defendant  has  spent  much  time  and  money  in  col- 
lection of  accounts  belonging  to  the  said  corporation,  and 
that  he  is  entitled  to  a  reasonable  compensation  therefor. 
That  $600  would  be  a  fair  and  reasonable  compensation  for 
such  services,  of  which  amount  said  John  Blumer  should  stand 
his  proportionate  share.  That  the  net  value  of  the  interest  of 
said  John  Blumer  in  the  assets  of  the  said  company  after  the 
payment  of  the  company 's  indebtedness  does  not  exceed  $2,000. 
That,  at  the  time  said  company  went  out  of  business,  the  said 
John  Blumer  was  indebted  to  the  company  on  his  individual 
account  in  the  sum  6f  $860.68,  which  amount,  with  interest 
thereon  amounting  to  $100,  making  a  total  of  $960.68,  should 
be  deducted  from  the  $2,000  above  named,  leaving  a  balance 
of  $1,039.32.  That,  at  the  time  of  giving  the  note  in  suit, 
this  defendant  paid  to  said  John  Blumer  the  sum  of  $500  in 
cash,  to  be  applied  on  the  amount  coming  to  him  out  of  the 
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company's  business,  and  at  the  same  time  gave  his  other  note 
for  $500  for  the  same  purpose,  which  note  has  been  paid.  That, 
after  deducting  the  $1,000  so  paid  and  the  amount  of  this 
defendant's  counterclaim  set  out  in  count  2  of  the  original 
answer,  it  will  be  found  that  the  said  John  Blumer  has  re- 
ceived more  than  his  entire  share  in  the  property  of  said 
corporation.  That,  because  of  the  facts  above  stated,  this 
defendant  says  that  the  consideration  of  the  note  in  suit  has 
wholly  failed,  and  that  nothing  is  due  thereon.  Defendant 
further  states :  That  the  note  in  suit  was  transferred  by  the 
said  John  Blumer  to  the  plaintiff  herein  without  considera- 
tion and  before  maturity  and  for  the  purpose  of  defrauding 
this  defendant.  That  this  defendant  has  at  all  times  stood 
ready  and  willing  to  make  full  accounting  for  the  property 
in  his  hands  belonging  to  the  said  stockholders  of  the  said 
Schmidt  Department  Store  and  to  pay  whatever  amount  may 
be  found  due  to  the  respective  stockholders. 

The  note  sued  on  contained  the  clause  'transferable  to 
Fred  Blumer  only."  The  trial  court  held  that  this  clause 
opened  the  note  to  the  defendant's  defense  as  against  the 
plaintiff,  as  transferee  thereof.  Over  appropriate  objections, 
defendant  introduced  his  own  oral  testimony  tending  to  sup- 
port the  allegations  of  his  affirmative  answer.  The  substance 
of  such  testimony  was  that  the  note  was  not  intended  as  a 
promise  to  pay  but  was  intended  only  to  evidence  a  tentative 
estimate  of  what  would  become  due  to  the  payee  out  of  the 
proceeds  of  property  of  the  Schmidt  Department  Store ;  that, 
in  the  light  of  subsequent  events,  nothing  was  due  such  payee ; 
but  that,  on  the  contrary,  he  had  been  overpaid.  It  developed, 
however,  upon  the  cross-examination  of  the  defendant,  that  at 
the  same  time  the  note  was  executed  a  written  contract  was 
entered  into  between  the  parties  to  the  note,  and  that  the 
note  was  given  in  connection  with  such  contract.  Such  con- 
tract, being  identified  by  the  defendant  as  a  witness,  was 
offered  in  evidence  by  plaintiff's  counsel.  Such  contract  was 
as  follows: 

This  contract  made  and  entered  into  this  29th  of  July, 
1910,  by  and  between  Charles  Schmidt,  Jr.,  party  of  the  first 


686  Blumeb  v.  Schmidt,  Jr.  [164  Iowa 

part,  and  John  Blumer,  party  of  the  second  part»  witnesseth : 
That  the  party  of  the  first  part  pays  to  the  party  of  the  second 
part  the  sum  of  $2,100  for  the  consideration  hereinafter  given, 
as  follows,  to  wit :  Five  hundred  dollars  cash,  receipt  of  which 
is  hereby  acknowledged,  five  hundred  dollars  payable  Novem- 
ber 1,  1910,  and  the  sum  of  eleven  hundred  dollars  payable 
twelve  months  from  the  date  of  this  contract;  the  said  pay- 
ments to  be  made  November  1,  1910,  and  the  payment  twelve 
months  from  date  of  said  contract  to  be  evidenced  by  two 
promissory  notes  drawing  6  per  cent,  interest  from  date.  In 
consideration  of  the  above  payments  the  said  party  of  the 
second  part  hereby  releases  all  claims  of  any  kind  and  char- 
acter that  he  may  have  against  the  Schmidt  Department  Store, 
and  this  contract  shall  be  full  and  complete  settlement  of  all 
claims  that  the  parties  herein  have  against  each  other  by  rea- 
son of  being  stockholders  in  the  Schmidt  Department  Store. 
Dated  this  29th  day  of  July,  1910.  [Signed]  Charles  Schmidt, 
Jr.,  John  Blumer. 

The  defendant  then  resting  his  evidence,  the  plaintiff 

moved  to  strike  his  parol  evidence  as  incompetent  and  moved 

for  a  directed  verdict.     The  motion  was  sustained.     Under 

1.  NiooTiABLB  IN-  ^^^  cvidcuce  of  the  defendant,  the  note  sued 

coMideratfon :     ^^  ^^^  *^^  written  Contract  were  parts  of 

▼ar?ance*^o?*^* '  the  Same  transaction  and  of  the  same  contract. 

writliiff 

They  were  not  impeached  for  fraud  nor  for  a 
mistake  that  was  mutual.  These  writings  are  plain  and  un- 
ambiguous in  their  terms.  The  evidence  of  the  defendant, 
which  is  relied  on  in  support  of  his  afSrmative  defense,  is 
clearly  contradictory  to  the  plain  terms  of  these  writings. 
The  written  contract  which  purports  to  be  the  consideration 
for  the  note  in  suit  is  known  in  the  record  as  Exhibit  10. 
This  contract  was  not  pleaded  by  either  party,  but  it  was 
directly  involved  in  the  issue  made  on  the  question  of  the 
consideration  for  the  note  and  the  alleged  failure  thereof. 
The  appellant  contends  that  he  was  not  precluded  from  con- 
tradicting the  terms  of  Exhibit  10  because  the  plaintiff  was 
not  a  party  to  such  contract.  The  appellant  invokes  the  rule 
that,  as  between  a  party  to  a  written  instrument  and  a  stranger 


Apr.  1914]  Blumeb  v.  Schmidt,  Jb.  687 

to  such  instrument,  oral  evidence  is  admissible  to  contradict 
or  explain  such  instrument.  Clark  v.  Shannon,  117  Iowa, 
645 ;  Livingston  (t  Shatter  v,  Stevens,  122  Iowa,  62 ;  Avltman 
Engine  Co.  v.  Oreenlee,  134  Iowa,  368.  This  rule,  however, 
is  not  available  to  the  appellant,  because  the  plaintiff  herein 
is  not  a  '' stranger,"  in  a  legal  sense,  to  the  written  contract 
involved.  He  holds  his  cause  of  action  by  assignment  from 
Jqhn  Blumer,  and  stands  in  the  shoes  of  his  assignor.  He 
became  bound  by  the  terms  of  his  assignor's  contract;  and 
to  the  same  extent  the  other  party  to  the  contract  became 
bound  to  him  as  assignee.  The  rights  and  obligations  of  the 
assignee  and  the  other  party  to  the  contract  are  mutual  in 
the  same  sense  as  were  the  rights  of  the  original  parties.  The 
reason  why  a  party  to  a  written  instrument  may  contradict 
it  by  parol  as  against  a  stranger  thereto  is  that  such  stranger 
was  never  bound  by  the  obligations  of  the  written  contract 
and  was  and  is  himself  free  to  contradict  it  by  parol  evidence 
as  againift  a  party  thereto.  The  reason  of  the  rule  is  absent 
in  such  a  case  as  the  one  at  bar,  and  the  rule  itself  is  there- 
fore not  applicable. 

In  the  state  of  the  record,  therefore,  the  trial  court 
properly  gave  effect  to  the  terms  of  the  note  and  the  written 
contract  in  pursuance  of  which  it  was  executed,  and  refused 
to  give  effect  to  oral  evidence  in  contradiction  thereof.  It 
necessarily  follows  that  the  verdict  was  properly  directed. 

II.  It  is  urged  by  appellant  that  Exhibit  10  should  not 
have  been  considered  because  it  purported  to  be  a  settle- 
ment, and  that  no  settlement  had  been  pleaded  by  the  plain- 
tiff. The  contract  did  not  purport  to  be  a 
^*  eration  Te*^-^'    Settlement  of  the  note  sued  on.    On  the  con- 

trary,  the  note  was  given  m  pursuance  of,  or 
as  a  part  of,  the  contract.  The  defendant's  affirmative  defense 
of  no  consideration  and  failure  of  consideration  was  denied 
by  operation  of  law.  Exhibit  10  was  admissible  under  such 
denial.    It  completely  negatived  the  claim  of  the  defendant 
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as  to  what  the  original  consideration  was  and  as  to  the  failure 
of  such  consideration. 

III.  It  is  next  urged  that,  where  fraud,  accident,  or  mis- 
take is  alleged  respecting  a  written  instrument,  parol  evi- 
dence is  admissible,  although  it  may  have  the  effect  to  con- 
.    „  tradict  the  terms  of  the  instrument  itself. 

8.   Samb:  parol 

SciiSS  aS*"^'  Officer  V.  Howe,  32  Iowa,  142 ;  Van  Dusen  v. 

mistake.  Parley,  40  Iowa,  70.    Under  such  rule,  how- 

ever, the  parol  evidence  is  admissible  only  to  prove  the  fraud, 
accident,  or  mistake,  and  thereby  to  impeach  the  contract.  If 
the  parol  evidence,  when  introduced,  is  insufficient  to  prove 
fraud,  accident,  or  mistake,  the  contract  will  stand  and  will 
be  enforceable  according  to  its  terms,  regardless  of  the  parol 
evidence.  In  the  case  at  bar  the  parol  evidence  was  not 
sufficient  to  sustain  a  finding  of  fraud,  accident,  or  mistake. 
In  the  absence  of  such  finding,  the  parol  contradictions  cannot 
be  weighed  as  evidence  against  the  provisions  of  the  written 
contract. 

IV.  Error  is  predicated  upon  a  question  of  practice  as 
to  whether  the  trial  court  should  have  transferred  the  case  to 
the  equity  side,  and  whether  it  should  have  permitted  the 

defendant  to  bring  in  John  Blumer  and  other 
*■  ^equity^**"'*'  parties.    In  view  of  our  conclusion  upon  the 
pre  u  ce.  merits  of  the  case,  it  is  unnecessary  that  we 

go  into  this  question.  For  the  purpose  of  appeal,  the  defend- 
ant was  in  a  better  position  to  appeal  from  an  order  direct- 
ing a  verdict  against  him  than  he  would  have  been  to  appeal 
from  a  decree  in  equity.  In  the  light  of  our  present  holding, 
therefore,  the  appellant  suffered  no  prejudice  at  that  point. 
We  reach  the  conclusion,  therefore,  that  the  order  of 
the  trial  court  must  be — Affirmed. 

Laod,  C.  J.,  and  Weaver  and  Wfthbow,  JJ.,  concur. 
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C.  C.  Kaufman,  Appellee,  v.  J.  W.  Lenkeb  et  al.,  Appellants. 

Drainage:  rights  of  landowner.  While  a  landowner  may  drain  into 
a  natural  water  course  or  depression  on  his  own  land  which  will 
carry  the  surface  water  into  a  natural  watercourse  without  liability 
for  damages  to  others,  he  is  not  authorized  to  divert  water  in  ponds 
on  his  own  land  away  from  its  natural  course,  by  cutting  channels 
through  a  natural  barrier  and  discharging  it  upon  or  close  to  the 
lower  lands  of  an  adjacent  owner.  Nor  can  he  discharge  surface 
water  upon  the  land  of  another  at  a  place  different  from  its  natural 
flow,  or  in  materially  increased  quantities. 

Appeal  from  Cedar  District  Court. — Hon.  P.  O.  Bluson, 

Judge. 

Tuesday,  April  14, 1914. 

Action  in  equity  to  enjdn  the  defendants  from  easting 
surface  water  upon  plaintiff's  land.  The  defendants  pleaded 
that  they  had  the  right  to  do  so,  under  the  law,  and,  under 
the  issues  joined,  the  case  was  tried  to  the  court,  resulting 
in  a  decree  for  plaintiff,  and  defendants  appeal. — Affirmed, 

Chas,  W.  Kepler  dk  Son,  for  appellants. 

Chais.  B.  Kaufma/im  and  John  T.  Moffit,  for  appellee. 

Deemer,  J. — This  is  a  controversy  between  the  proprie- 
tors of  adjoining  tracts  of  land  regarding  the  right  of  the 
defendants  to  drain  certain  ponds  upon  their  own  land 
through  an  eight-inch  tile  onto  and  upon  the  lands  of  the 
plaintiff. 

The  defendants'  lands  lie  north  of  and  abut  upon  the 

lands  owned  by  the  plaintiff,  and  the  general  course  of  drain- 
VOL.  164 
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age  is  toward  the  south  and  southeast;  the  land  of  plaintiff 
being  slightly  lower  than  that  belonging  to  the  defendants.  On 
defendants'  north  forty  acres  there  are  two  ponds,  one  with 
an  area  of  two  and  three-tenths  acres,  to  what  is  called  the 
overflow  line  or  depression  No.  1,  and  the  other,  known  as 
depression  No.  2,  consists  of  one  and  four-tenths  acres  of 
land  to  the  overflow  line.  The  overflow  from  this  last  depres- 
sion is  into  No.  1.  The  amount  of  ground  draining  into  these 
two  depressions  is  something  like  twenty-six  acres.  There 
is  a  natural  rim  around  these  ponds,  as  already  indicated, 
and  south  and  southeast  from  pond  or  depression  No.  1  there 
is  a  natural  barrier  or  ridge,  and,  while  the  testimony  is  in 
some  conflict,  it  seems  that  the  surface  water  never  overflowed 
this  ridge. 

In  the  year  1892  the  defendants  laid  a  flve-inch  tile  from 
these  ponds  south  and  southwest  through  a  part  of  plaintiff's 
land,  and  westward  through  the  lands  of  one  Bolly  to  what 
was  known  as  Otter  creek.  This  tile  was  laid  as  nearly  as 
could  be  along  the  natural  course  of  drainage.  It  did  not, 
however,  drain  all  the  water  from  the  ponds,  and  in  the  year 
1907  defendants  laid  another  large  eight-inch  tile  from  pond 
No.  1,  southeasterly  through  their  own  land,  to  within  three 
feet  of  the  line  fence  between  their  own  and  plaintiff's  land. 
The  inlet  was  laid  in  the  bottom  of  the  pond,  and  it  ran 
through  the  natural  barrier  before  indicated,  and  at  its  outlet 
was  two  feet  one  inch  below  the  surface  of  the  ground. 

At  the  outlet  of  the  tile,  the  defendants,  to  protect  their 
own  land  from  erosion  and  the  water  as  it  boiled  up,  con- 
structed a  cement  abutment  level  with  the  top  of  the  ground, 
which  has  wings  ten  feet  long  extending  either  way,  and  it 
is  about  two  and  one-half  feet  from  the  top  of  the  cement 
abutment  to  the  bottom  of  the  tile.  As  before  stated,  the 
eight-inch  tile  passes  through  a  ridge  or  natural  barrier  of 
'  at  least  two  and  one-half  feet,  and,  although  the  tile  extends 
1,165  feet,  the  fall  is  only  three-tenths  of  a  foot  per  one 
hundred  feet.    As  a  result  of  the  eight-inch  tile  being  laid, 
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large  bodies  of  water  have  been  cast  on  the  plaintiff's  land 
after  freshets  and  heavy  showers,  which  never  before  reached 
said  land ;  and  at  a  point  where  water  did  not  flow  even  after 
freshets.  The  eight-inch  tile  not  only  cast  water  in  an  unduly 
increased  amount  and  in  an  unnatural  manner,  but  also  where 
there  was  no  natural  water  course. 

The  eight-inch  tile  has  caused  a  ditch  to  be  cut  on  the 
plaintiff's  land.  At  the  outlet  the  width  of  the  ditch  is  five 
feet;  ten  feet  down  the  ditch  is  seven  and  one-half  inches 
deep,  and  from  edge  to  edge  is  about  sixteen  feet;  and  five 
hundred  feet  down  the  ditch  disappears  and  the  water  spreads 
over  a  vast  area  of  the  plaintiff's  land,  and  the  ground  is  only 
four  and  one-half  inches  lower  than  at  the  outlet.  The  sur- 
veyor testified:  '*Yes,  sir;  I  intend  to  convey  to  the  court 
the  idea  that  this  eight-inch  tile  is  what  caused  the  washing 
of  the  ditch." 

Before  the  eight-inch  tile  was  laid,  there  was  no  ditch 
or  water  course  at  the  outlet  of  the  eight-inch  tile.  At  the 
present  time  there  are  no  other  ditches  on  the  plaintiff's  west 
twenty,  because  the  land  is  practically  level.  The  water  was 
cast  in  an  unnatural  manner  and  in  an  unduly  increased 
amount  by  the  defendants  upon  the  plaintiff's  premises,  to 
the  material  injury  of  the  plaintiff  estimated  at  from  $30  to 
$40  per  acre  in  the  value  of  the  land.  There  was  no  ditch  or 
water  course  over  plaintiff's  land  until  the  eight-inch  tile  was 
put  in,  and  it  was  cultivated  all  the  time  before  defendants 
turned  the  water  thereon. 

The  main  feature  in  the  case  is  that,  before  the  eight- 
inch  tile  was  put  in,  no  water  from  either  pond  ever  passed 
over  or  upon  plaintiff's  land,  and,  in  order  to  make  it  flow 
in  that  direction,  defendants  were  compelled  to  cut  a  ditch 
something  like  forty  inches  deep,  to  get  the  water  across  a 
barrier  which  nature  had  erected  to  cause  it  to  flow  lipon  the 
lands  of  the  plaintiff.  That  this  has  greatly  damaged  him  the 
evidence  tends  strongly  to  show.  Defendants,  however,  con- 
tend that  they  had  the  right  to  carry  the  water  in  this 
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direction,  and  through  the  tile,  in  virtue  of  section  1989-a53 
of  the  Code  Supplement,  reading  as  follows:  ** Owners  of  land 
may  drain  the  same  in  the  general  course  of  natural  drainage, 
by  constructing  open  or  covered  drains,  discharging  the  same 
into  any  natural  water  course,  or  into  any  natural  depression, 
whereby  the  water  will  be  carried  into  some  natural  water 
course,  and  when  such  drainage  is  wholly  upon  the  owner's 
land  he  shall  not  be  liable  in  damages  therefor  to  any  person 
or  persons  or  corporation.''  The  diflSculty  with  this  conten- 
tion is  that  it  is  not  applicable  to  the  facts.  The  tile  did  not 
follow  the  natural  course  of  drainage,  but  cut  through  a 
baxrier  and  carried  the  water  where  it  did  not  theretofore  go. 
Moreover,  it  was  not  discharged  into  any  water  course  or 
natural  depression. 

Whilst  we  have  been  very  liberal  in  the  application  of 
the  rules  with  reference  to  the  disposition  of  surface  water,  we 
have  never  held  that  one  may  collect  and  discharge  it  at  a  place 
other  than  nature  intended  it  to  go,  and  have  at  all  times 
adhered  to  the  rule  that  one  must  so  use  his  own  as  not  to 
unnecessarily  injure  and  damage  another.  So  long  as  he 
follows  the  natural  course  of  drainage,  and  discharges  the 
water  into  a  natural  depression  or  water  course,  from  which 
it  will  be  carried  into  some  natural  water  course,  he  will  be 
protected,  if  the  drainage  is  wholly  on  his  own  land.  But  he 
cannot  divert  water  from  its  natural  flow  or  from  the  course 
nature  intended,  cut  through  natural  barriers,  and  discharge 
the  water  upon  or  close  to  his  neighbor's  land. 

In  Sheker  v.  Machovec,  139  Iowa,  1,  we  said:  ** Where,  by 
means  of  tile  drains,  the  owner  of  the  higher  land  discharges 
upon  the  lower  land  water  from  an  area  which  would  other- 
wise not  have  been  drained  across  the  lower  land,  or  at  a 
point  where  the  water  from  the  higher  land  would  not 
naturally  have  'been  discharged  upon  the  lower  land  to  the 
material  injury  of  the  latter,  then,  according  to  the  uniform 
current  of  authorities  in  this  state,  beginning  with  the  leading 
case  of  Livingston  v.  McDonald,  21  Iowa,  160,  reaflSrmed  in 
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Vannest  v.  Fleming^  79  Iowa,  638,  and  many  subsequent  cases, 
the  owner  of  the  higher  land  is  liable  in  damages."  See,  also, 
to  the  same  point :  Baker  v,  Akron,  145  Iowa,  485 ;  Valentine  v. 
Widman,  156  Iowa,  172 ;  Martin  v.  Schwertley,  155  Iowa,  347 ; 
Matteson  v.  Thicker,  131  Iowa,  511;  Parizek  v.  Hinek,  144 
Iowa,  563 ;  Hull  t\  Barker,  130  Iowa,  190. 

None  of  the  eases  cited  and  re|ied  upon  by  appellants  run 
counter  to  these  rules. 

The  decree  seems  to  be  correct,  and  it  is — Affirmed, 


Ladd,  C.  J.,  and  Qaynor  and  WrrHROw,  JJ.,  concur. 


Henry  L.  White,  Appellee,  v.  International  Text  Book 

Co.,  and  O.  0.  Crane,  Appellants. 

Bzemplaiy  damages:  instruction.     Exemplary  damages  are  punitive 

1  in  character  and  are  not  recoverable  as  a  matter  of  legal  right.  The 
allowance  of  such  damages  depends  upon  a  finding  of  actual  dam- 
ages and  is  a  matter  of  discretion  with  the  jury.  In  the  instant 
case  the  instruction  that  the  jury  should  allow  plaintiff  such  puni- 
tive damages  as  it  might  believe  just  and  right,  instead  of  submit- 
ting such  allowance  to  the  jury's  discretion,  was  erroneous. 

Same.    An    instruction    authorizing    recovery    of    exemplary    damages 

2  should  specify  the  conditions  under  which  the  jury  may  make  the 
allowance.  In  an  action  for  malicious  prosecution  an  instruction 
authorizing  recovery  of  such  damages  merely  on  proof  of  the  im- 
plied malice  necessary  to  make  the  prosecution  wrongful  was 
erroneous. 

Damages:    instructions:    kvtdencb.     An   instruction   authorizing  the 

3  jury  to  allow  plaintiff  damaged  for  loss  of  time,  if  any,  was  not 
erroneous  on  the  ground  that  there  was  no  evidence  of  loss  of  time. 

Appeal  from  Linn  District  Court. — Hon.  Mild  P.  Smtth, 

Judge. 
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Tuesday,  Apbil  14, 1914. 

Action  for  malicious  prosecution.  Trial  to  a  jury. 
Verdict  and  judgment  for  plaintiff  in  the  sum  of  $2,800,  and 
defendants  appeal. — Reversed. 

F.  L.  Anderson  and  D.  C.  Harringion,  for  appellants. 

John  N,  Hughes  and  C.  R,  Sutherland,  for  appellee. 

Deemeb,  J. — This  is  the  fourth  appearance  of  the  case 
in  this  court.  For  former  opinions,  see  144  Iowa,  92;  150 
Iowa,  27,  and  156  Iowa,  210.  The  nature  of  the  case,  the  issues, 
and  the  facts  relied  upon  by  either  party  are  sufficiently 
stated  in  the  former  opinions.  It  is  sufficient  to  say  that  the 
action  is  for  malicious  prosecution,  and  the  damages  awarded 
manifestly  included  exemplary  damages.  Indeed,  under  an 
instruction  given  by  the  trial  court,  the  jury  was  bound  to 
award  such  damages.    That  instruction  reads  as  follows : 

If  you  find  for  the  plaintiff,  then  you  are  instructed  that 
you  should  allow  him  by  way  of  damages :  (1)  Such  expenses 
as  he  was  put  to  as  shown  by  the  evidence,  if  any,  because  of 
such  arrest;  (2)  the  loss  of  time  and  value  thereof,  if  any; 
(3)  the  injury,  if  any,  to  his  business;  and  (4)  such  sum  as 
will  in  your  judgment  fairly  and  reasonably  compensate  him 
for  the  humiliation,  mental  anguish,  and  distress  of  mind  he 
suffered,  if  any,  including  the  distress  and  anguish  of  mind 
caused  by  the  humiliation  and  disgrace  he  felt,  if  auy,  at 
being  arrested  on  the  charge  of  embezzlement  and  confined  in 
the  city  jail,  as  you,  as  reasonable  men,  believe  the  evidence 
will  fairly  compensate  him  therefor;  (5)  you  will  also  allow 
him,  in  addition  to  the  above,  such  sum  by  way  of  exemplary 
damages,  that  is  by  way  of  punishment  to  the  defendants 
for  the  wrong  done  to  the  plaintiff,  if  any,  as  you,  as  fair- 
minded  men,  believe  is  just  and  right,  but  the  total  amount  of 
your  verdict  must  not  exceed  $5,000.  But  you  will  not  allow 
plaintiff  any  damages  for  loss  of  time  caused  by  the  defend- 
ants discharging  him  from  their  employment  before  the 
arrest. 
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Under  well-settled  rales  established  by  an  unbroken  line 
of  authorities,  this  instruction  was  erroneous.  Sheik  v.  Hoh- 
son,  64  Iowa,  146,  and  an  exhaustive  collection  of  cases  found 
in  Fink  v.  Thomas,  66  W.  Va.  487  (66  S.  E.  650, 19  Ann.  Cas. 
574). 

Save  as  provided  by  statute,  exemplary  damages  are  never 
recoverable  as  a  matter  of  legal  right.  Whether  or  not  they 
shall  be  aUowed  in  any  case  depends:  First,  upon  a  finding 

of  actual  damages;  and,  second,  upon  whether 

1.     BIXKMPLABY  X    xu        •  •        xU  •  £  •  J* 

DAMAQB8 :  io-      Or  uot  thc  jury,  in  the  exercise  of  a  wise  dis- 

structlon. 

cretion,  believes  they  should  be  assessed,  not 
as  compensation  for  the  wrong  done,  but  as  punishment  to 
the  wrongdoer.  Exemplary  damages  are  punitive  in  char- 
acter, and  do  not  follow  as  a  result  of  the  wrong  done.  It  is 
within  the  discretion  of  the  jury  to  allow  or  to  disallow  them, 
even  though  defendant's  wrong  be  malicious,  oppressive, 
ivanton,  willful,  or  reckless ;  and  it  is  erroneous  for  the  court 
to  direct  the  jury  to  allow  them  as  a  matter  of  right.  See 
cases  collected  in  12  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  page 
51 ;  1  Sedgwick  on  Damages,  section  357 ;  1  Joyce  on  Damages, 
section  118,  and  cases  cited ;  Fink  v.  Thomas,  supra. 

The  instruction  is  in  no  manner  qualified,  save  by  the 
expression  '*for  the  wrong  done  to  the  plaintiff,  if  any."  In 
other  words,  the  only  qualification  was  that  such  damages 
should  be  assessed  unless  the  jury  found  that  no  wrong  was 
done  to  the  plaintiff. 

Again  the  instruction  was  faulty  in  that  it  failed  to 
specify  the  conditions  under  which  the  jury  might  allow 
such  damages.    Under  the  instruction  as  given,  plaintiff  was 

entitled  to  recover  exemplary  damages,  al- 

2      Saicb 

though  nothing  else  was  shown,  save  the 
malice  which  was  necessary  to  make  the  prosecution  wrong- 
ful. In  other  words,  the  jury  was  instructed  to  allow  ex- 
emplary damages,  although  no  other  malicious  conduct  was 
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shown,  except  that  expressed  in  the  seventh  instruction,  read- 
ing as  follows: 

Malice,  in  law,  may  be  expressed  or  implied.  Express 
malice  is  that  disposition  of  a  depraved  heart  that  makes  it- 
self manifest  toward  the  object  of  its  dislike  or  hatred  and 
is  shown  by  acts,  expression,  and  other  outward  manifesta- 
tions, whilst  implied  malice  is  that  condition  of  the  heart  that 
is  presumed  to  exist  in  one  who  did  or  is  doing  a  wrongful, 
illegal,  and  willful  act  toward  another.  And,  in  case  of  an 
action  for  malicious  prosecution  like  the  present,  it  may  be 
inferred  when  one,  without  probable  cause  for  believing  an- 
other guilty  of  a  crime,  causes  his  arrest  and  detention.  If 
you  find  from  a  preponderance  of  the  evidence  that  the  prose- 
cution of  Mr.  White  was  without  probable  cause  and  not 
justified  by  the  facts,  then  malice  may  be  inferred  therefrom. 

That  this  was  erroneous,  see  cases  hitherto  cited,  and 
Stevens  v.  Friedman,  58  W.  Va.  78  (51  S.  E.  132) ;  Hendrick- 
son  V.  Kingsbury,  21  Iowa,  379 ;  Williamson  v.  Western  State 
Co,,  24  Iowa,  171 ;  Jeffries  v.  Snyder,  110  Iowa,  359 ;  Curl  v. 
Railroad,  63  Iowa,  417.  The  following  cases  also  support  the 
conclusions  reached:  Ooodenough  v,  McOrew,  44  Iowa,  670; 
Root  V.  Sturdivant,  70  Iowa,  55. 

II.  It  is  also  contended  that  the  instruction  is  erroneous 
in  that  there  was  no  testimony  as  to  injury  to  business,  and  no 

claim  in  the  petition  for  loss  of  time.  As  to 
^'  SrudSSs:*"*     loss  of  time,  the  qualification  in  the  instruc- 

cyicldicc 

tion  by  the  use  of  the  words  **if  any"  cured 
the  defect.  Lamb  v.  City,  108  Iowa,  629,  635;  Fischer  v. 
Bolton,  148  Iowa,  651,  654.  ^ 

There  is  more  difficulty  with  the  proposition  that  the 
court  was  in  error  in  submitting  the  question  as  to  loss  of 
time  and  in  receiving  testimony  ovei*  defendants'  objections 
as  to  the  amount  thereof,  because  there  was  no  claim  made  in 
the  petition  for  such  damages.  We  would  not  reverse  on  this 
ground  alone,  but  call  attention  to  the  matter  in  order  that. 
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if  the  allegations  of  the  petition  be  not  amended,  the  error  will 
be  avoided  on  a  retrial. 

No  other  error  appears ;  but,  for  the  ones  pointed  out, 
the  judgment  must  be,  and  it  is — Reversed. 

Ladd,  C.  J.,  and  Gaynob  and  WrrHROw,  JJ.,  concur. 


James  M.  Hayes  et  al.,  Appellees,  v.  Doba  Oyer,  Appellant. 

Drainage:     highways:     damages.     The  owner  of  a  servient  estate  is 

1  bound  to  take  the  surface  water  naturally  flowing  thereon;  and 
under  the  statutes  providing  for  the  drainage  of  highways  the 
township  authorities,  if  necessity  requires,  may  construct  culverts 
across  the  highway  and  dig  ditches  on  either  side  thereof,  and  so 
long  as  they  do  not  thus  divert  the  water  from  its  natural  course 
they  are  within  their  rights  in  so  doing;  and  although  the  water 
is  thus  collected  in  a  more  closely  confined  channel  and  discharged 
upon  the  servient  estate,  no  damages  will  be  implied  from  any  re- 
sulting injury. 

Same:  watebcottkse:  AcgmxscENOE :  obstruction.    Where  the  owner 

2  of  a  servient  estate  many  years  ago  constructed  a  ditch  across  his 
land  connecting  with  the  system  of  drainage  for  the  highway  pro- 
vided by  the  township  authorities,  thus  conducting  the  water  in 
the  natural  course  of  drainage  across  his  land,  and  defendant  main- 
tained the  same  for  a  long  series  of  years  prior  to  the  commence- 
ment of  this  action  to  restrain  the  obstruction  of  the  highway 
ditches,  such  conduct  amounted  to  acquiescence  in  the  system  of 
drainage  thus  established,  and  the  same  constituted  a  water  course 
which  defendant  was  not  at  liberty  to  obstruct. 

Same:     drainage  easement:    user.    Where  defendant  and  her  grantors 

3  knowingly  permitted  the  construction  and  maintenance  of  highway 
ditches,  and  for  a  long  series  of  years  maintained  a  ditch  connecting 
therewith  across  her  land,  which  waa  the  servient  estate,  she  could 
not  deny  the  existence  of  an  easement  for  the  maintenance  of  the 
highway  ditches  which  discharge  the  surface  water  upon  her  land, 
on  the  ground  that  an  easement  cannot  be  shown  by  proof  of  user 
alone. 

Same:    drainage  system:     estabushment  by  consent.    Where  the 

4  owners  of  bbth  the  dominant  and  servient  estates  unite  in  the  con- 
struction of  a  drainage  system,  which  is  continued  for  more  than 
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the  statutory  period,  the  scheme  becomes  perpetual  and  cannot  be 
changed  without  the  consent  of  all  parties  interested. 


Appeal  from  Linn  District  Court. — Hon.  P.  O.   Eluson, 

Judge. 

Tuesday,  April  14, 1914. 

Suit  in  equity  by  certain  township  trustees  to  enjoin  the 
defendant  from  maintaining  a  dam  in  a  ditch  on  the  south 
side  of  a  highway  adjoining  defendant's  land,  thereby  casting 
the  water  upon  the  highway  and  into  ditches  alongsdde  thereof, 
making  the  said  highway  muddy,  sticky,  and  at  times  impas- 
sable. Judgment  for  damages  was  also  asked,  and  a  manda- 
tory writ  was  demanded  for  the  removal  of  the  obstruction. 
The  defendant's  answer  was  a  general  denial,  and  on  the 
issues  thus  tendered  the  case  was  tried  to  the  court,  resulting 
in  a  decree  for  plaintiffs,  without  any  allowance  for  damages, 
and  defendant  appeals. — Affirmed, 

F.  L,  Anderson  and  Rickel  &  Dennis,  for  appellant. 

Voris  &  Haasy  for  appellees. 

Deemeb,  J. — Plaintifb  are  the  trustees  of  a  certain  civil 
township,  in  Linn  county,  Iowa,  within  which  township  de- 
fendant owns  a  tract  of  land  abutting  upon  a  county  highway. 
This  highway  was  laid  out  about  the  year  1860,  and  in  the  f 
year  1865  a  wooden  culvert  was  put  across  the  road  north  of 
defendant's  land  to  carry  the  surface  water  coming  from  at 
least  1,000  acres  of  land  lying  north  and  northwest  from 
defendant's  land  across  the  road  and  onto  defendant's  land, 
in  a  course  which  nature  provided.  The  flow  was  slow,  and 
there  were  no  natural  banks,  as  to  a  stream,  on  either  side  of 
the  culvert,  for  the  land  was  low  and  flat,  and  the  water 
spread  out  on  defendant's  land  several  rods  in  width.    De- 
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fendant's  land  was  the  lowest  in  the  vicinity,  and  her  estate, 
in  so  far  as  surface  water  is  concerned,  is  the  servient  one. 

The  culvert  spoken  of  was  put  in  at  approximately  the 
lowest  place  where  the  highway  crossed  the  depression,  was 
maintained  and  the  highway  graded  accordingly  until 
about  the  year  1906,  when  a  cement  culvert  was  put  in  in 
place  of  the  old  wooden  one,  and  of  approximately  the  same 
size,  save  that  the  grade  of  the  highway  was  increased  a  little, 
and  at  the  time  of  the  commencement  of  this  suit  the  highway 
was  some  two  feet  higher  than  the  surrounding  land.  The 
traveled  part  of  the  highway  was  rounded,  and  on  either  side 
was  a  ditch,  something  like  eighteen  laches  in  depth.  Some- 
thing like  thirty-five  years  before  the  commencement  of  this 
suit  the  then  owner  of  the  land  now  belonging  to  defendant 
constructed  a  ditch  leading  from  the  old  culvert  southwesterly 
over  the  land  now  owned  by  defendant  This  ditch  was  from 
one  to  two  feet  deep  and  eight  or  ten  feet  wide.  This  ditch 
was  there  when  defendant  purchased  the  land,  about  nineteen 
years  ago,  and  has  been  maintained  ever  since.  Before  this 
ditch  was  dug  or  plowed,  the  surface  water  spread  out  over 
the  defendant's  land,  and  the  ditch  was  to  confine  it  to  a 
more  narrow  channel,  and  to  reclaim  some  of  the  land  under 
water. 

In  times  of  wet  weather  surface  water  has  constantly 
flowed  through  the  culvert  and  down  the  ditch.  Shortly  be- 
fore the  bringing  of  this  suit,  and  on  the  30th  day  of  March, 
1911,  defendant,  without  permission  from  any  one,  closed  up 
the  ditch  at  the  north  line  of  her  farm  by  erecting  a  dam 
across  the  north  end  of  the  ditch,  and  filling  in  for  some  dis- 
tance below.  This  dam  and  the  filling  was  brought  up  to  a 
level  with  the  surrounding  land ;  but  it  had  the  effect  of  filling 
the  ditches  on  either  side  of  the  highway,  making  the  road 
soft  and  muddy.  The  water  at  times  was  practically  on  a 
level  with  the  top  of  the  grade,  and  its  presence  caused  a  fall- 
ing away  and  crumbling  of  the  soil.    There  is  not  a  great 
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deal  of  dispute  regarding  the  facts,  and  the  matters  already 
stated  are  well  established. 

Defendant  says  that  she  had  the  right  to  defend  herself 
against  surface  water ;  that  neither  the  trustees,  the  township, 
nor  the  county  authorities  had  any  right  to  cast  the  water 

upon  her  land  in  the  way  they  did ;  that  they 
hiffhways :'  dam-  thereby  increased  the  flow  to  her  damage ;  and 

that  no  easement  of  any  kind  existed  by  reason 
of  user,  or  otherwise,  authorizing  the  flow  of  the  water  upon 
her  land  in  any  other  way  or  in  greater  quantities  than  nature 
itself  provided.  By  section  1556  of  the  Code,  and  sections 
1532-a  and  1533  of  the  Code  Supplement,  township  trustees 
have  charge  and  supervision  of  township  highways,  and  it  is 
made  the  special  duty  of  the  highway  authorities  to  use  *' strict 
diligence  in  draining  the  surface  water  from  public  roads  to 
its  natural  channel,  and  to  this  end  they  may  enter  upon 
adjoining  land  for  the  purpose  of  removing  obstructions  from 
such  natural  channel  that  impede  the  flow  of  such  water.'' 

As  already  observed,  defendant  owns  the  servient  estate, 
and  her  land  was  bound  to  take  the  water  which  naturally 
flowed  thereon.  The  township  authorities  had  authority,  and 
it  was  their  duty  under  the  statute,  to  provide  for  the  drain- 
age of  surface  water  from  the  highways.  This  of  necessity 
compelled  the  building  and  maintenance  of  culverts  across 
the  roads,  and  the  digging  of  ditches  on  either  side  thereof, 
and,  so  long  as  they  did  not  divert  surface  water  from  its 
natural  course,  they  were  strictly  within  their  rights  in  put- 
ting in  the  culverts,  and  digging  the  ditches,  which  were  con- 
structed at  the  point  in  question.  This  of  necessity  caused 
the  water  to  be  collected  and  to  be  discharged  on  the  land 
now  owned  by  the  defendant,  and,  if  any  damage  was  done, 
it  was  damnum  absque  injuria.  M^ers  v.  Priest,  145  Iowa, 
81 ;  Cech  V.  City,  147  Iowa,  247. 

Aside  from  this,  it  appears  without  dispute  that  defend- 
ant's grantor,  after  the  construction  of  the  culvert  and  the 
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ditches,  dug  a  ditch  across  the  land  now  owned  by  defendant, 

connecting  it  up  with  the  water  coming 
escence  "b^'  ^^rough  the  culvert,  and  carrying  it  in  the 
struction.  general  course  that  nature  provided,  south- 

westerly across  his  land,  and  that  this  ditch  was  dug  more 
than  thirty-five  years  ago;  that  it  was  maintained  by  him 
and  by  defendant,  who  has  occupied  the  land  for  nineteen 
years,  down  until  about  the  time  of  the  commencement  of 
this  suit,  when  the  dam  was  constructed,  and  the  filling  made. 
This  conduct  on  the  part  of  the  defendant  and  her  grantor 
amounted  to  acquiescence  on  their  part  in  the  establishment 
of  the  culvert  and  ditches,  and  an  implied  agreement  that  the 
water  should  be  turned  therefrom  across  the  land.  By  reason 
thereof,  it  became  a  water  course  which  defendant  was  not 
at  liberty  to  disturb.  Hull  v.  Ha/rker,  130  Iowa,  190 ;  Brown 
V,  Armstrong,  127  Iowa,  175 ;  Dorr  v.  Simmerson,  127  Iowa, 
551;  Parizek  v.  Hinek,  144  Iowa,  563;  Brounx  v.  Honey  field, 
139  Iowa,  414 ;  Falcon  v,  Boyer,  157  Iowa,  745 ;  Schofield  v. 
Cooper,  126  Iowa,  334 ;  Vannest  v.  Fleming,  79  Iowa,  638. 

Defendant's  contention  that  plaintiff 's  claim  to  an  ease- 
ment, which,  it  is  said,  is  founded  on  user  alone,  cannot  be 
established  by  mere  proof  of  the  user  has  no  application. 

It  is  true  that  under  the  present  Code,  section 
'  agf  easenfent :    3004,  an  easement  cannot  be  established  by 

proof  of  mere  user  alone.  But  plaintiffs  here 
have  proved  much  more  than  mere  user,  and  knowledge 
thereof  on  the  part  of  the  defendant  and  her  grantors.  She 
or  they  not  only  had  knowledge  thereof,  but  they  actively 
participated  in  the  scheme  for  taking  care  of  the  water  by 
digging  a  ditch  on  their  own  land,  and  connecting  it  up  with 
the  ditch  in  the  highway,  which  the  culvert  was  made  to 
cross.  This  was  done  more  than  thirty-five  years  ago,  and 
the  situation  remained  practically  the  same  down  until  shortly 
before  the  bringing  of  this  suit. 

To  such  facts,  the  statute  relied  upon  does  not  apply. 
Originally  there  was  a  natural  easement  across  defendant's 
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land  because  it  was  the  lower  estate,  and,  when  the  owners 
^    „         ^    .        of  both   the   dominant  and  servient  estates 

4.   Samb:  drainage 

i£hm™nt  %^^'    J^^^  ^^  ^  scheme  of  drainage  which  was  con- 
coneent.  tinned  for  more  than  the  period  of  the  statute 

of  limitations,  this  scheme  becomes  perpetual,  and  could  not 
be  changed  without  the  consent  of  the  owners  of  the  land. 
The  new  channel  or  ditches  take  the  place  of  the  original  ones, 
and  themselves  constitute  a  water  course  which  will  be  pro- 
tected and  enforced.  This  is  familiar  law,  sustained  by  the 
following,  among  other,  cases:  Mason  City  R.  R.  v.  Board, 
144  Iowa,  10 ;  Chicago  &  N.  W,  R,  R.  v.  Sac  County,  142  Iowa, 
607.  As  the  ditch  became,  in  effect,  a  water  course,  defendant 
had  no  right  to  dam  it  up.  Wharton  v,  Stevens,  84  lowft, 
107;  Dorr  v.  Simmerson,  .127  Iowa,  551. 

That  damage  was  done  to  the  highway  by  the  building 
of  the  dam,  and  the  filling  of  the  ditch,  is  well  established. 
The  dam  caused  the  water  to  stand  in  the  ditches  at  either 
side  of  the  road,  and  to  remain  until  evaporated,  or  until  it 
disappeared  by  percolation.  Its  presence  caused  the  traveled 
part  of  the  road  to  become  sticky  and  muddy,  and  also  to 
crumble  and  fall. 

The  decree  has  ample  support  in  the  testimony,  and  it 
must  be,  and  it  is — Affirmed. 

Ladd,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concurring. 


M.  Brandeis,  Appellee,  v.  Chicago,  Burungton  &  Quincy 

Ry.  Co.,  Appellant. 

Triers:  liability  for  loss  of  property.  While  a  carrier  may  be 
held  absolutely  liable  for  the  loss  of  property  in  transit,  through 
the  embezzlement  or  negligence  of  its  servants,  this  rule  of  insur- 
ance does  not  apply  where  the  damage  results  from  the  inherent 
character  or  quality  of  the  shipment,  and  the  only  fault  of  the 
carrier  is  delay  in  shipment  or  delivery. 
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Same:     pekishable  goods:     submission  of  issue.     Where  an  action 

2  for  injury  to  a  shipment  of  fruit  was  tried  on  the  theory  that 
defendant  was  negligent  in  failing  to  place  the  car  upon  an  un 
loading  track  within  a  reasonable  time  after  its  arrival  at  destina- 
tion! and  not  upon  the  theory  that  defendant  was  liable  for  damage 
as  an  insurer,  the  defendant  could  not  complain  of  its  submission  on 
the  theory  of  negligence,  on  the  ground  that  a  carrier  is  not  liable 
as  an  insurer  of  goods  of  a  perishable  character. 

Evidence:     exclusion:     prejudice.     The  rejection  of  evidence  is  not 

3  prejudicial  error,  where  immediately  afterward  the  witness  without 
objection  testified  to  the  matter  previously  inquired  about. 

Appeal  from  Pottawaiiamie  District   Court,^-HoN.   A.   B. 

Thornell,  Judge. 

Tuesday,  April  14, 1914. 

Action  to  recover  damages  for  delay  in  shipment  and 
delivery  of  perishable  freight.  Judgment  for  the  plaintiff. 
Defendant  appeals. — Affirmed. 

Wright  it  Baldwin,  for  appellant. 

Kimball  &  Peterson,  for  appellee. 

Per  Curiam. — The  plaintiff  brings  this  action  to  recover 
damages  to  a  carload  of  apples  shipi>ed  upon  defendant's 
railway  from  Savannah,  Mo.,  to  Omaha,  Neb.  Plaintiff  claims 
that  on  the  20th  day  of  August,  1910,  he  shipped  a  carload  of 
apples  to  Omaha;  that  the  apples  arrived  on  the  22d  day  of 
August;  that  the  company  notified  consignees  of  the  arrival 
of  the  apples,  and  they  were  ready  for  unloading ;  that,  when 
they  went  to  unload  the  apples  from  the  car,  they  found  it  on 
the  tracks  of  defendant  company  at  a  point  where  it  was 
impossible  to  unload  it,  and  not  upon  the  team  tracks  pro- 
vided for  that  purpose;  that  plaintiff  attempted  to  get  the 
company  to  place  the  car  on  the  team  track  so  that  it  could 
be  unloaded ;  that  this  the  defendant  failed  to  do.    The  neg- 
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ligence  charged,  as  a  basis  for  recovery  against  the  company, 
is  **that  the  defendant  failed  to  place  the  car  upon  the  team 
track,  for  the  purpose  of  unloading,  within  a  reasonable  time 
after  its  arrival  in  Omaha,  and  failed  and  neglected  to  place 
the  same  at  the  disposal  of  the  plaintiff  within  a  reascmable 
time  after  the  car  had  reached  Omaha,"  and  that  by  reason 
of  the  failure  of  defendant,  as  claimed,  and  without  any 
fault  on  the  part  of  the  plaintiff,  the  apples  became  heated, 
and  that  when  plaintiff  was  able  to  get  possession  of  the  same 
they  were  in  such  a  condition  that  plaintiff  was  unable  to  sell 
them.  There  are  other  allegations  of  neglect;  but  for  the 
purpose  of  this  case,  as  presented  here,  this  is  sufficient  to 
make  plain  the  errors  relied  on  for  reversal. 

It  is  first  contended  by  appellant  that  the  record  in  this 
case  does  not  justify  a  verdict  for  the  plaintiff ;  that  to  hold 
the  defendant  liable,  under  the  record  here  made,  would  be 

to  declare  that,  under  the  law,  a  railroad  com- 
biiity  for'ioBs  pany  is  an  insurer  of  the  delivery  of  perish- 
able goods,  in  a  sound  condition,  at  the  place 
of  destination.  Attention  is  called  to  the  distinction  between 
the  liability  of  a  carrier  for  the  loss  of  goods  carried  by  theft 
or  otherwise,  and  the  liability  of  a  carrier  for  injury  to  or  loss 
of  goods  resulting  from  delay  in  transportation  or  delivery. 
Thus  it  is  claimed  that,  while,  from  reasons  of  public  policy,  a 
carrier  may  be  held  to  absolute  liability  for  loss  of  goods  en- 
trusted to  its  servants  for  transportation,  through  embezzle- 
ment or  negligence,  on  the  ground  that  the  party  so  intrusting 
the  goods  has  no  means  of  protecting  himself,  yet  this  rule  of 
insurance  does  not  apply  where  the  injury  or  damage  to  the 
goods  results  to  them  from  the  inherent  character  or  quality 
of  the  goods,  and  when  the  only  fault,  to  which  injury  is  trace- 
able, lies  in  delay  in  shipment  or  delivery.  We  think  that  this 
distinction  is  well  recognized  in  the  books  and  by  the  prior 
decisions  of  this  court. 

In  Kinnick  Bros.  v.  C,  R.  I.  &  Pac.  Ry.  Co.,  69  Iowa,  669, 
this  court  said,  in  substance,  that  when  the  cause  of  damage, 
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for  which  recompense  is  sought,  is  connected  with  the  character 
or  propensities  of  the  thing  undertaken  to  be  carried,  the 
ordinary  responsibility  of  carriers  does  not  attach ;  that  is,  the 
responsibility  of  insurers.  This  distinction  is  well  exemplified 
in  the  opinion  of  the  Supreme  Court  of  the  United  States, 
rendered  in  the  Caledonia  Case,  157  U.  S.  124  (15  Sup.  Ct. 
537,  39  L.  Ed.  644). 

This  case,  however,  was  not  tried  nor  submitted  upon  the 
theory  that  the  defendant  was  an  insurer  against  injuries 
resulting  to  them  by  reason  of  their  perishable  character,  and 
„    „  ,  ^     the  jury  were  distinctly  told  by  the  court 

2.  Samb:    perleli-  •»      ^  ^  j 

submSSon  of     *^^*»  ^  msike  the  defendant  liable,  the  burden 
Issues.  rested  upon  the  plaintiff  to  show,  and  that  to 

recover  they  must  show,  by  a  preponderance  of  the  evidence, 
that  the  defendant  was  negligent,  in  not  placing  the  car  upon 
the  track  where  it  could  be  unloaded,  'so  it  could  be  unloaded, 
within  a  reasonable  time  after  it  had  been  received  by  the 
compan}^  at  Omaha.  The  liability  of  the  de'fendant  was  pred- 
icated upon  the  suggested  duty  of  the  railroad  company  to 
use  ordinary  diligence,  ordinary  care;  not  only  in  transport- 
ing the  apples  to  Omaha,  but  in  delivering  the  same  to  the 
c(Misignee  within  a  reasonable  time  after  they  had  been  re- 
ceived by  the  company,  and  the  jury  were  told  that  the 
company  was  only  required  to  use  that  care  and  precaution, 
in  so  doing,  as  is  required  of  ordinarily  prudent  and  cautious 
persons  in  respect  to  the  same  matters ;  that  the  care  required 
of  the  defendant  was  commensurate  with  the  known  injuries 
likely  to  result  from  the  want  of  care,  and  they  were  distinctly 
instructed  that  the  company  was  bound  to  use  only  reasonable 
care  to  furnish  reasonable  facilities  for  delivery,  and  not  ex- 
traordinary care,  and  they  were  told  that  if,  at  any  time,  there 
happens  to  be  a  congestion  of  business  that  could  not  be 
anticipated  in  the  usual  and  ordinary  course  of  business, 
it  cannot  be  regarded  as  negligence,  or  lacking  in  ordinary 
care,  in  not  providing  for  immediate  handling  of  such  extraor- 
dinary rushes  of  business;  that  they  were  bound  to  furnish 
Vol.  164  U.— 45 
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reasonable,  and  only  reasonable,  facilities  for  unloading.  In- 
deed, the  entire  instructions,  which  are  long  and  were  delivered 
by  the  court  orally,  proceed  upon  the  theory  that  there  can  be 
no  liability  in  this  case  unless  it  is  shown  affirmatively  that 
^he  defendant  failed  to  exercise  reasonable  care  in  providing 
reasonable  facilities  for  the  delivery  and  in  the  delivery  of 
these  goods  to  the  consignee,  within  a  reasonable  time,  and 
that  damages  resulted  by  reason  of  such  failure.  We  have 
examined  this  record  with  some  care,  and,  while  there  is  a 
sharp  conflict  in  the  evidence,  there  is  sufficient  as  a  basis 
for  the  verdict  that  was  rendered  here,  and  we  find  no  error 
in  the  manner  in  which  the  case  was  submitted  to  the  jury. 

It  is  complained,  however,  that  the  defendant  was  en- 
titled to  show  that  the  company  had  the  necessary  means  and 
facilities  in  its  yards  and  sufficient  team  tracks  for  handling 

the  amount  of  freight  that  ordinarily  arrived 
elusion :  preju-    in  the  city  of  Omaha,  on  the  date  it  is  claimed 

that  this  car  arrived,  and  to  that  end  the 
following  questions  were  asked  one  of  the  defendant's  wit- 
nesses: **What  are  the  facts  as  to  whether  or  not,  on  August 
22,  1910,  the  company  had  the  necessary  means  and  facilities 
in  its  yards  and  team  tracks  for  handling  the  amount. of 
freight  that  ordinarily  arrives  in  the  city  of  Omaha  T*  And 
whether  or  not,  on  the  22d  day  of  August,  everything  was 
done  to  expedite  the  handling  of  cars  on  these  team  tracks. 

These  questions  were  objected  to  on  the  ground  of  in- 
competency and  immateriality  and  as  calling  for  the  conclu- 
sion of  the  witness,  and  the  objection  was  sustained.  We  are 
inclined  to  think  that  the  objection  was  well  taken,  but,  how- 
ever this  may  be,  no  error  can  be  predicated  on  the  ruling 
for  the  reason  that  immediately  afterwards  the  same  witness 
said,  without  objection:  *'Well,  there  was  not  room  to  handle 
the  ordinary  business  promptly  during  August,  I  think.  I 
don't  know  how  long,  for  quite  a  while,  and  during  the  rush 
of  freight.  On  the  22d  of  August,  everything  was  done  that 
was  possible  to  relieve  the  congestion,  and  as  fast  as  cars  were 
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emptied  they  were  pulled  out  and  loads  set  in.  Every  day 
that  I  was  there,  these  tracks  were  full.  I  don't  remember 
how  long  it  was  that  way.  I  know  that  some  of  the  cars 
stood  there  for  ten  days  and  longer.  We  allow  the  cars  to 
stand  there  until  the  people  unload  them.  If  there  were 
empty  cars,  I  was  instructed  to  Aotify  the  switching  crew 
and  when  they  were  emptied.  I  don't  know  whether  there 
was  any  empty  cars  on  that  track,  any  emptied  cars  on  that 
day  or  not." 

We  find  no  error  in  the  record,  and  the  cause  is — Affirmed. 

Ladd,  C.  J.,  and  Debmer,  Gatnor,  and  WrrHROw,  JJ., 
concurring. 


George  W.  Munroe,  Appellee,  v.  Mundy  &  Scott,  M.  L. 
Mundy  and  R.  W.  Scott,  Appellants. 

Sales:    uabiutt  tor  pubchabe  price:   evidence.    Id  this  aetion  to 

1  reeover  the  purchase  price  of  a  team  of  horses  the  evidence  is  held 
to  require  submission  of  the  question  whether  defendants  bought 
the  team  directly  from  plaintiff,  or  whether  thej  merely  guaranteed 
payment  therefor  by  another. 

Same:     evidence.     Where  plaintiff  claimed  that  defendants  were  di- 

2  rectly  responsible  to  him  for  the  price  of  a  team  of  horses  which 
he  delivered  to  another,  evidence  that  he  knew  the  other  party  to 
be  a  man  who  did  not  meet  his  obligations  was  admissible  to  show 
why  he  did  not  deal  directly  with  such  party  rather  than  with 
defendants. 

Same:     statute  of  rRAUDS:    oral  eyidencb.    Where  the  purchasers  of 

3  a  team  under  an  oral  contract  directed  its  delivery  to  another,  the 
delivery  to  such  party  took  the  contract  out  of  the  statute  of 
frauds;  and  evidence  of  the  sale  was  admissible  although  there 
was  no  written  memorandum. 

Statute  of  frauds.    A  promise  resting  upon  a  new  consideration  be- 

4  tween  the  parties,  thus  giving  to  the  promisor  some  new  advantage, 
is  an  original  undertaking  and  is  not  within  the  statute  of  frauds; 
although  the  promise  is  to  discharge  the  debt  of  another. 
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Sales:     evidence:     ikstbuction.     Where'  it  was  claimed  by  plaintiff 
5    that  he  sold  a  team  direct  to  defendants,  and  by  defendants  that 
the  sale  was  to  another,  they  simply  guaranteeing  payment  therefor 
to  the  extent  to  which  they  should  become  indebted  to  such  claimed 
purchaser,  an  instruction  that  the  only  issue  in  the  case  was  whether 
defendants   were   the   purchasers   was   not   erroneous   as   being    an 
undue  restriction  of  the  issues;  as  that  was  the  only  fact  question 
in  the  case,  and  proof  that  defendants  simply  guaranteed  payment 
of  the  debt  would  defeat  recovery  agaiust  them. 

Appeal  from  Marshall  District  Court, — Hon.  CiiArence 

Nichols,  Judge. 

Tuesday,  April  14, 1914. 

Action  to  recover  upon  a  contract  of  sale  of  a  team  of 
horses.  Defense  that  the  sale  was  made  to  a  third  person  and 
not  the  defendants.  Verdict  for  the  plaintiff,  and  defendants 
appeal. — Affirmed. 

F.  E.  Northup,  for  appellants. 

J.  J.  WUson  and  W.  T,  Bennett,  for  appellee. 

WiTHROw,  J. — I.  Plaintiff's  suit  is  based  upon  the  claim 
that  in  May,  1911,  he  entered  into  an  oral  contract  with  M.  L. 
Mundy,  member  of  the  firm  of  Mundy  &  Scott,  by  the  terms 
of  which  plaintiff  was  to  deliver  to  one  J.  P.  Doan  a  team 
of  horses  to  be  used  by  said  Doan  in  plowing  land  for  Mundy 
&  Scott,  and  for  which  the  defendants  agreed  to  pay  $195 
for  the  team  within  sixty  days  from  date  of  the  contract. 
That  in  pursuance  of  such  agreement  the  team  was  delivered 
to  Doan,  and  that  the  defendants  have  refused  to  pay  for 
the  same  as  agreed  by  the  contract.  The  defendants  denied 
the  oral  agreement,  or  that  they  in  any  manner  rendered 
themselves  liable  to  pay  plaintiff  for  the  team.  They  further 
claim  that  on  or  about  the  date  stated  they  had  entered  into 
a  contract  with  Doan  to  break  certain  land  for  them,  and 
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that  at  the  request  of  plaintiff  and  said  Doan  they  undertook 
and  agreed  to  pay  to  Munroe  such  sums  only  as  should  there- 
after become  due  to  Doan  for  work  performed  by  him  for  the 
def(»ndant8,  but  that  said  Doan  failed  and  refused  to  carry 
out  his  contract  with  the  defendants,  and  abandoned  the 
work,  and  that  because  of  such  no  sum  was  due  Doan,  and 
therefore  there  was  no  liability  from  them  to  the  plaintiff. 
There  was  a  trial  to  a  jury,  resulting  in  a  verdict  in  favor  of 
the  plaintiff,  and  the  defendants  appeal. 

II.  As  will  be  gathered  from  the  foregoing  statement 
of  the  claims  of  the  parties  the  theory  upon  which  the  appellee 
rested  his  case  was  that  he  had  made  an  absolute  sale  of  the 
.    -  ,.  ^.,.^  team  to  Mundy  &  Scott,  to  be  delivered  to 

1.  Sales:  liability  "^  ' 

price"'^evi*'*      Doan,  for  use  in  the  employment  by  Doan 
dence.  under  his  contract  with  Mundy  &  Scott.    The 

theory  upon  which  appellants  relied  was  that  the  sale  was  not 
made  to  them  nor  for  their  benefit,  but  for  the  sole  benefit  of 
Doan,  and  that  the  statute  of  frauds  had  application  as  to 
much  of  the  testimony  offered  and  introduced,  inasmuch  as 
appellee  relied  upon  an  oral  contract.  We  are  not  required 
to  set  out  the  evidence  in  great  detail  that  a  proper  under- 
standing may  be  had  as  to  the  errors  urged.  The  record 
shows  the  employment  of  Doan  by  Mundy  &  Scott,  to  break 
some  of  their  land  in  another  county ;  that  he  needed  a  team 
to  properly  carry  on  the  work,  and  that  Mundy  approached 
the  appellee,  and  said,  **If  you  will  sell  this  team  of  horses 
to  Mr.  Doan,  I  will  see  that  you  get  your  money  for  it  inside 
of  sixty  days."  To  this  the  appellee  claims  to  have  replied, 
and  in  this  he  is  corroborated,  that  he  would  not  sell  Doan 
the  team,  but  that  he  would  sell  it  to  Mundy,  and  that  agree- 
ment was  finally  reached  upon  that  basis;  that  Mundy  & 
Scott  desired  him  to  accept  an  order  given  by  Doan  to  the 
appellee  for  $195  to  be  paid  $75  in  thirty  days  when  fifty 
acres  were  broken,  and  the  balance  when  the  work  was  finished, 
which  was  to  be  not  later  than  June  15th.  Such  an  order 
was  given  and  received  by  the  appellee ;  but  he  testified  that 
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he  at  first  refused  it,  and  again,  and  that  he  only  accepted 
it  at  the  request  of  Mundy,  who  stated  that  he  wanted  it  as 
a  protection  between  Jiim  and  Doan,  and  that  it  would  make 
no  difference  in  the  deal  between  Munroe  and  Mundy  &  Scott. 
The  appellants  denied  that  Munroe  refused  to  take  the  order, 
and  claimed  in  the  evidence  that  Doan  accepted  it  as  the 
plan  of  payment.  The  evidence  was  in  dispute  as  to  the 
nature  of  the  contract,  and  the  extent  of  the  liability  of  the 
appellants  under  it,  and  required  the  submission  of  the  case 
to  the  jury,  and  this  was  done  over  appellants'  motion  for  a 
directed  verdict,  which  was  overruled.  The  points  upon 
which  the  motion  was  based  are  particularly  raised  in  the 
several  assignments  of  error. 

III.  Error  is  first  claimed  in  permitting  the  appellee  to 
state  in  his  testimony,  in  response  to  a  question,  that  ''I 
know  him  (Doan)  to  be  a  man  who  did  not  ordinarily  meet 
2    SAm-evi-        ^^^  obligations,"  etc.    That  this  was  compe- 

dence.  tent  as  bearing  upon  the  reason  why  the  ap- 

pellee refused  to  sell  the  team  to  Doan,  and  would  only  deal 
direct  with  Mundy  &  Scott  we  think  is  dear. 

IV.  The  appellee  moved  to  strike  from  the  record  the 
testimony  of  Munroe,  the  appellant,  as  to  the  alleged  sale  of 
the  team,  for  the  reason  that  no  part  of  the  consideration  was 

paid,  and  there  was  no  delivery  of  the  team 
^'  of  ^raaS^*orai  to  the  defendants.     This  objection  is  based 

upon  the  first  division  of  Code,  section  4625, 
being  the  statute  of  frauds.  It,  of  course,  will  not  be  claimed 
that  if  Mundy  &  Scott  purchased  the  team  for  themselves, 
and  that  delivery  was  not  made  to  them  until  several  days 
after  the  contract  was  entered  into,  proof  of  the  contract,  to 
sustain  a  recovery  against  them,  must  be  in  writing.  It  is 
only  when  no  part  of  the  purchase  money  has  been  paid,  and 
no  part  of  the  property  is  delivered,  that  the  rule  has  applica- 
tion. And  when  the  delivery  is  made  to  a  third  person,  under 
the  direction  of  the  purchaser  that  such  shall  be  done,  that 
is  sufficient  to  take  the  case  from  under  the  rule  of  the  statute. 
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Leggeit  v.  CoUier,  89  Iowa,  144 ;  StatT  v.  Stevenson,,  91  Iowa, 
684.    There  was  no  error  in  refusing  to  strike  the  evidence. 

V.  The  motion  to  strike  the  evidence  of  Munroe  was  also 
based  upon  the  claim  that  it  was  of  a  guaranty  of  the  pay- 
ment of  the  amount  due  from  Doan,  and  therefore  within  the 
A    fl-..-,^-.-  ^»       i*ule  of  subdivision  3  of  the  statute  of  frauds 

4.    STATUTB   of 

FBAUDs.  requiring  such  to  be  in  writing.    The  refusal 

to  strike  the  evidence  from  the  record  on  this  ground  is  as- 
signed as  error.  We  have  referred  to  the  claim  of  the  appellee 
that  he  relied  upon  a  sale  direct  to  Mundy  &  Scott,  with  a 
refusal  to  sell  to  Doan,  and  that  it  had  support  in  the  evidence. 
Assuming,  as  the  strongest  view  which  may  be  taken  of  appel- 
lants' claim,  that  the  promise  was  to  pay  the  debt  of  Doan, 
yet  it  would  come  within  the  rule  that  where  a  promise  is 
based  on  a  new  consideration  between  the  parties,  giving  to 
the  promisor  a  benefit  which  he  did  not  enjoy  before,  it  is  then 
regarded  as  an  original  undertaking  and  need  not  be  in  writ- 
ing. Carraher  v.  AUen,  112  Iowa,  171;  Pratt  v,  Fishunld, 
121  Iowa,  648.  But  we  need  not  go  so  far  in  this  case ;  for  if 
the  claim  of  appellee  be  correct,  it  was  a  purchase  by  the 
appellants  and  not  a  guaranty  of  substitution  of  liability  by 
them ;  and,  being  such,  proof  by  parol  was  competent  to  estab- 
lish it.  The  questions  here  considered  are  determinative  of 
other  rulings  made  upon  the  introduction  of  the  evidence,  and 
also  the  criticised  statement  of  the  trial* court,  made  in  the 
presence  of  the  jury,  as  to  the  claim  that  the  contract  sought 
to  be  proven  involves  the  delivery  of  the  horses  to  the  defend- 
ants by  delivery  to  their  agent,  Doan.  This  wag  a  fair  con- 
struction of  the  claim  of  the  appellee  as  made  in  his  petition, 
and  is  not  subject  to  the  criticism  lodged  against  it. 

VI.  Instruction  No.  5,  given  to  the  jury,  stated  that : 
The  only  question  in  controversy  for  you  to  determine  in 

this  case  is.  Did  the  plaintiff  sell  the  team  to  the  defendant. 

There  is  no  other  question  in  controversy  in 

K      Say  icii  *   c^vf • 

deiice:'in8tn]c-    the  case."    The  same  instruction  stated  that 

"°°'  the  suit  was  not  upon  a  guaranty  of  the  debt 

of  Doan  by  Mundy  &  Scott,  and  that  all  the  evidence  should 


It 
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be  considered  in  determining  **  whether  the  defendants  pur- 
chased the  team  of  plaintiff.  If  they  did,  your  verdict  should 
be  for  the  plaintiff;  but  if  they  did  not  purchase  said  team, 
but  Doan  purchased  it,  then  your  verdict  should  be  for  the 
defendants."  This  instruction  is  criticised  as  narrowing  the 
issue,  and  excluding  from  proper  consideration  the  claim  of 
the  appellants  that  they  only  guaranteed  payment.  As  a 
whole,  we  think  it  not  subject  to  the  objection  made  against 
it.  Appellee's  right  of  recovery  depended  wholly  upon  proof 
of  a  sale  by  him  to  the  appellants.  A  sale  to  Doan,  if  proven, 
would  defeat  his  action ;  and  proof  of  a  guaranty,  as  claimed 
by  appellants,  was  of  but  one  feature  in  the  proof  necessary 
to  show  a  sale  to  Doan,  evidence  of  some  weight,  it  is  true, 
but  under  the  facts,  not  controlling.  The  appellant  requested 
no  instruction  upon  the  question  of  the  guaranty.  That  given 
by  the  trial  court  correctly  stated  the  law,  omitting  no  neces^ 
sary  statement,  and  was  not  erroneous. 

We  discover  no  error,  and  the  judgment  of  the  lower 
court  is — Affirmed. 


Ladd,  C.  J.,  and  Deembr  and  Oaynor,  JJ.,  concurring. 


Kate  Moran,  Appellee,  v.  Martin  Martinson,  Appellant. 

AflMvlt  and  battery:  evidbkcb.    In  this  action  for  damages  for  assault 

1  and  batterj  the  evidence  is  held  to  present  a  case  for  the  jury. 

Same.    A  witness  who  visited  plaintiff  the  day  following  an  alleged 

2  assault  and  battery  was  competent  to  testify  that  she  said  she  was 
not  feeling  well;  as  there  was  nothing  in  the  statement  tending  to 
give  a  reason  for  her  condition,  or  to  explain  the  alleged  assault. 

Same:    self-dsfensk:    instruction.      When   od&  has  been   assaulted 
S    he  may  use  such  force  in  repelling  the  attack  as  then  appears  rea- 
sonably necessary  to  protect  himself  from   imminent  injury;   the 
instruction  in  the  instant  case  restricting  defendant  to  the  use  of 
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necessary  force,  rather  than  such  as  appeared  to  be  reasonably 
necessary,  was  erroneous. 

Same.    The  right  of  self-defense  arises  when  one  has  been  assaulted; 

4  and  when  such  defense  is  in  the  case  the  court  should  properly 
instruct  thereon,  even  though  no  request  was  made,  a  failure  to  do 
which  constitutes  error. 

Same:     conflicting  instbuctions.     Where  the  court  instructed  that 

5  the  burden  was  on  plaintiff  to  show  that  she  was  assaulted  when 
upon  the  public  highway  and  in  the  peace  of  the  state,  the  further 
instruction  that  the  undisputed  evidence  showed  that  plaintiff 
was  trespassing  upon  defendant's  premises,  and  illegally  carrying 
a  revolver  on  the  Sabbath,  and  which  permitted  recovery  without 
proof  of  the  facts  required  in  the  former  instruction,  was  con- 
flicting and  erroneous. 

Appeal  from  Jones  District  Court, — Hon.  Milo  P.  Smith, 

Judge. 

TxjESDxVY,  April  14,  1914. 

Acnoii  for  damages  resulting  from  an  assault  and  bat- 
tery. From  a  verdict  and  judgment  for  plaintiff,  the  defend- 
ant appeals. — Reversed. 

C.  J,  Cash,  for  appellant. 

J.  J.  Locher  and  J.  8.  Welch,  for  appellee. 

WiTHBOW,  J. — I.  The  plaintiff  is  an  unmarried  woman 
between  forty  and  fifty  years  of  age,  and,  as  appears  from 
the  evidence,  of  resolute  purpose.  In  her  petition  she  claims 
that  on  or  about  August  4,  1912,  as  she  was  passing  peaceably 
along  a  public  highway,  driving  her  cattle  to  water,  the  de- 
fendant maliciously  and  wantonly  assaulted  her,  first  apply- 
ing to  her  vile  names  and  epithets,  and  then,  without  excuse 
or  provocation,  did  strike  her  with  a  club,  tore  her  clothes, 
and  stole  her  revolver,  resulting  in  loss  of  time,  expenditures 
for  medicine  and  attendance,  and  pain  and  suffering,  for 
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which,  together  with  the  value  of  the  revolver,  she  claims  dam- 
ages and  right  of  recovery. 

The  defendant  admitted  in  his  answer  that  he  took  from 
plaintiff  her  loaded  revolver  when  she  was  trespassing  upon 
his  farm ;  that  he  requested  her  to  keep  off  of  his  farm,  when 
she  pointed  the  loaded  revolver  at  him,  and  threatened  to 
shoot  him;  and  in  taking  the  revolver  from  her,  he  acted  in 
self-defense,  and  used  no  more  force  than  was  necessary  to 
do  SO;  and  that  he  in  no  manner  injured  her,  but  retained 
the  revolver,  and  brought  it  into  court  to  be  disposed  of  as 
might  be  directed. 

From  a  verdict  and  judgment  against  him,  the  defendant 
appeals. 

II.  The  trouble  occurred  on  a  Sunday  afternoon.  The 
appellee,  as  she  testified,  had  been  directed  by  her  sister,  also 
unmarried,  and  with  whom  she  resided,  to  take  the  cattle  .to 

the  river  for  water.     In  so  doing  she  trav- 

1.  Assault  and         i    j  j.     j»  xi.  -li*     i.*  i- 

BATTERY '.  cvi-     clcd  part  of  the  way  over  a  public  highway, 

until  she  reached  the  land  of  a  Mr.  Pierce. 
She  then  opened  a  gate  and  drove  the  cattle  down  to  the 
river,  and  in  doing  so  was  upon  land  at  the  time  owned  by 
the  defendant,  on  which  the  cattle  were  permitted  to  graze. 
In  this  situation  the  appellant  discovered  the  cattle  and  their 
driver,  and  there  then  followed  a  war  of  words  between  the 
parties  in  which  there  was  employed  language  which  mark- 
edly disturbed  the  peace  of  the  Sabbath.  It  appears  that  the 
appellant  had  on  previous  times  forbidden  the  appellee  to 
drive  or  pasture  her  cattle  upon  his  land ;  and  it  also  is  ap- 
parent from  the  record  that  this  incursion  provoked  him  to 
wrath,  and  her  to  an  assertion  of  privilege  that  resulted  in  the 
trouble  and  alleged  assault  upon  which  this  claim  is  based. 
She  claims  that  he  came  towards  her  with  hands  clutched, 
using  profane  and  abusive  language;  that  he  put  his  fist 
nearly  into  her  eyes;  that  she  had  in  one  hand  a  revolver, 
and  in  the  other  a  cane;  that  he  grabbed  the  cane  from  her 
hand,  and  that  she  then  started  after  her  cattle,  as  they  were 


^ 
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BtraTing,  wken  he  drove  the  cane  into  her  side  and  tore  her 
dress;  that  the  blow  threw  her  into  a  ditch,  and  he  wrested 
the  revolver  from  her  with  such  force  as  to  tear  her  hand; 
that  he  struck  her  with  his  fist  upon  her  attempt  to  get  out  of 
the  ditch ;  that  prior  to  that  she  had  the  revolver  in  her  hands, 
and  kept  moving  back  telling  him  to  keep  away.  She  claims 
that  her  cattle  did  not  go  upon  the  Martinson  land  until  after 
the  trouble  arose  between  the  parties;  but  the  evidence  shows 
and  the  trial  court  instructed  the  jury  that  she  at  the  time 
was  trespassing  upon  the  premises  of  the  appellant.  After 
the  trouble  the  belligerent  parties  shook  hands,  as  she  says, 
at  his  request,  and  that  she  did  so  because  she  was  in  fear  of 
him. 

The  appellant  testified  that  for  a  period  of  several  years 
the  appellee  and  her  sister  had  been  trespassing  upon  his 
land,  cutting  his  fences,  and  otherwise  interfering  with  his 
possession,  and  that  he  had  often  forbidden  them  to  do  so. 
On  this  Sunday  he  says  that  when  he  saw  her  he  said,  **Kate, 
what  does  this  mean,"  and  she  told  him  to  go  on  about  his 
business;  that  she  tried  to  strike  him  with  the  stick  or  cane, 
and  he  knocked  it  from  her  hand,  and  she  then  pro- 
duced her  revolver  and  said,  **ni  show  you,''  and  that 
he  told  her  to  put  it  away,  as  it  was  dangerous.  A 
few  words  followed,  when,  as  he  claims,  she  pointed  the 
revolver  at  him  and  said,  ''111  kill  you,"  whereupon  he  threw 
her  right  hand  up,  which  unbalanced  her,  and  she  fell  into  the 
ditch;  that  she  changed  the  revolver  to  her  left  hand,  when 
he  grabbed  it  and  took  it;  that,  after  he  had  possession  of  the 
gun,  Kate  changed  her  methods,  and  asked  why  they  could 
not  be  friends;  that  they  talked  over  their  diflPerences,  and 
then  shook  hands,  and  were  apparently  as  good  friends  as 
ever.  There  is  much  more  of  detail  but  the  foregoing,  in  sub- 
stance, states  the  evidence  so  far  as  is  necessary  to  determine 
the  questions  raised  by  this  appeal. 

III.  The  assignments  of  error  are  that  the  verdict  is  con- 
trary to  the  evidence,  is  contrary  to  law,  and  is  contrary  to 
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the  instructions,  that  there  was  error  in  permitting  a  witness 
to  testify  to  declarations  of  the  appellant  the  day  after  the 
injury,  and  in  giving  certain  instructions.  What  we  have 
quoted  of  the  evidence  is  sufficient  to  show  that  the  case,  upon 
its  facts,  was  one  for  the  jury,  and  we  therefore  need  give  no 
further  attention  to  that  assignment  of  error. 

IV.  A  witness  visited  the  Moran  home  the  day  after  the 
trouble.  He  was  permitted  to  testify  on  cross-examination 
that  she  said  she  was  not  feeling  well ;  but  there  was  nothing 

in  what  she  said  which  tended  to  give  a  reason 
for  her  condition,  or  in  any  manner  to  explain 
or  recite  the  occurrence  of  the  previous  day.  The  evidence 
was  not  incompetent ;  was  not  offered,  nor  could  not  be  con- 
strued as  being  a  part  of  the  res  gestce,  but  a  mere  declaration 
as  to  her  feelings  and  condition,  which  was  not  improper. 

V.  The  third  instruction  given  to  the  jury  was  to  the 
effect  that  the  undisputed  testimony  showed  that  plaintiff  was 
a  trespasser  upon  the  premises  of  the  defendant,  and  that,  in 

carrying  a  loaded  revolver  on  the  Sabbath  or 
^'  defense  !^  to-      first  day  of  the  week,  she  was  violating  the 

law ;  that  defendant  was  justified  in  ordering 
her  to  quit  his  premises,  and  in  distraining  her  cattle  till  his 
damages  were  paid;  and,  if  she  pointed  the  revolver  at  him, 
he  was  justified,  under  the  law  or  in  self-defense,  in  disarm- 
ing her;  that  he  had,  in  attempting  to  eject  the  plaintiff  from 
his  premises,  or  in  disarming  her,  the  right  to  use  sufficient 
force  necessary  to  accomplish  that  purpose,  and,  upon  her 
resistance,  he  might  oppose  force  to  force,  as  a  reasonably 
prudent  man  in  his  situation  would  do;  but  he  would  not  be 
justified  in  striking  her  or  beating  her,  or  in  using  any  more 
force  than  was  required  to  wrest  the  weapon  from  her. 

Instruction  No.  4  was  based  upon  the  same  rule  stated  in 
instruction  No.  3  as  to  the  facts  which  would  entitle  plaintiff 
to  recover,  and  was,  in  effect,  that  the  use  of  excessive  force 
would  make  the  defendant  liable.  These  instructions  are  criti- 
cised for  the  reason  that  they  limited  the  defendant  to  nee- 
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essary  force,  and  not  such  force  as  to  him  then  seemed  reason- 
ably necessary;  and  also  that  he  was  limited  to  the  right  to 
use  such  force  only  in  disarming  the  appellee.  We  think  the 
criticism  is  just.  While  the  instructions  in  the  main  were 
based  upon  the  right  of  the  appellant  to  disarm  Miss  Moran  as 
a  trespasser  carrying  a  loaded  revolver,  the  third  instruction 
expressly  mentioned  his  right  of  self-defense,  and  all  that 
followed  applied  alike  to  either  Condition.  The  right  of  self- 
defense  and  that  he  so  acted  were  raised  by  the  answer  of  the 
appellant,  and  there  was  proof  tending  to  sustain  it. 

That  right  arises  when  one  has  been  assaulted ;  and  he  is 
permitted  to  use  such  force  and  no  more  as  to  him  then  ap- 
peared reasonably  necessary  to  protect  himself 
▲Mfl.  from  imminent  injury.     State  v.  Janes,  89 

Iowa,  186;  State  v,  Weston,  98  Iowa,  130;  State  v.  Smith, 
100  Iowa,  1. 

Nowhere  in  the  instructions  does  this  thought  appear,  nor 
is  there  any  more  than  casual  mention  of  the  claim  that  the  act 
was  committed  in  self-defense.  Having  recognized  it  as  being 
in  the  case,  the  trial  court  should  have  instructed  upon  it,  even 
though  no  request  for  such  instruction  was  made,  and  a  failure 
to  do  so  was  error.  Overhau^er  v.  Am,  Cereal  Co.,  128  Iowa, 
580 ;  HaU  V.  Manson,  90  Iowa,  585 ;  Capital  City  Brick  Co,  v. 
Des  Moines,  136  Iowa,  243. 

VI.  Instruction  No.  2,  evidently  adopting  the  statements 
of  the  petition,  stated  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that,  at  the  time  she  claims  to  have  been  as- 
saulted, she  was  "on  the  public  road  or  high- 
^*  fng'SiBtrSc-^*^'  way  and  in  the  peace  of  the  state,"  and  that 

she  was  assaulted  and  damaged.  Instruction 
No.  3  told  the  jury  **that  the  undisputed  testimony  shows  that, 
at  the  time  the  defendant  assaulted  her,  she  was  trespassing 
upon  his  premises,  and  that,  in  carrying  a  loaded  revolver  on 
the  Sabbath,  she  was  violating  the  law."  It  is  difficult  to 
reconcile  a  right  of  recovery  with  the  requirements  stated  in 
instruction  No.  2,  as  instruction  No.  3  in  express  terms  stated 
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to  the  jury  conclusions  of  fact  in  direct  contradiction  of  that 
what  was  required  to  be  shown  under  the  rule  of  the  previ- 
ous instruction.  If  instruction  No.  2  was  correct,  then,  under 
the  facts  stated  by  the  trial  court  to  be  undisputed  the  verdict 
was  contrary  to  it,  and  there  was  error  in  giving  instructions 
Nos.  3  and  4,  as  recovery  was  by  them  permitted  without  the 
proof  of  facts  required  by  No.  2. 

That  contradictory  instructions  is  reversible  error,  see 
Beaver  v.  Porter,  129  Iowa,  41;  Loamis  v,  Des  Moiives  News 
Co.,  110  Iowa, -515 ;  Vamlyck  v.  Mills,  34  Iowa,  375. 

For  the  errors  pointed  out  the  judgment  of  the  lower 
court  is — Reversed. 

Ladd,  G.  J.,  and  Deemeb  and  Gatnob,  JJ.,  ccxicur. 


State  op  Iowa  v.  B.  L.  Conklin,  Appellant. 

Criminal  law:     adultery:     commencement  of  prosecution.     Where 

1  the  information  charging  a  husband  with  adulterj  was  signed  and 
sworn  to  by  the  wife  the  prosecution  was  commenced  on  her  com- 
plaint. Evidence  held  to  support  a  finding  that  the  wife  knowingly 
signed  the  information  in  the  instant  case. 

Same:     evidence.     Evidence  held  sufficient  to  connect  defendant  with 

2  commission  of  the  crime  of  adultery  and  to  take  the  issue  to  the 
jury. 

Appeal  from  Washington  District  Court, — Hon.  Henbt  Sh/- 

WOLD,  Judge. 

Tuesday,  April  14, 1914. 

The  defendant  was  convicted  of  having  committed  adul- 
tery and  appeals. — Affirmed. 

» 

P.  J.  Hanley,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher,  As- 
sistant Attorney  General,  for  the  State. 
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Ladd^  C.  J. — I.  As  the  information  charging  defendant 
with  having  committed  the  offense  was  signed  and  sworn  to 
by  his  wife,  the  prosecution  was  commenced  on  her  complaint 

1.  CBiMiNAL  law:  (^*«^^  ^-  ^*^^^^'  1"^  ^^^*'  232),  if  she  was 
mencenfent^o?"  *^ware  of  what  shc  was  doing.  She  testified 
proaecution.  ^^^^^  ^  signing  and  swearing  to  the  informa- 
tion, she  supposed  she  was  executing  papers  incident  to  the 
procurement  of  a  divorce,  and  was  not  aware  until  afterwards 
that  she  was  prosecuting  her  husband  criminally.  The  testi- 
mony of  the  county  attorney  was  to  the  effect  that  she  was 
fully  informed  of  precisely  what  she  was  doing,  and  this  was 
strongly  corroborated  by  other  evidence  adduced.  The  issue 
was  for  the  jury,  which  was  fully  warranted  in  deciding  that 
the  prosecution  was  commenced  on  the  complaint  of  defend- 
ant's wife.  State  v,  Athey,  133  Iowa,  382;  State  v.  Leek,  152 
Iowa,  12 ;  State  v.  Briggs,  68  Iowa,  416. 

II.  The  court  instructed  the  jury  that,  according  to  the 
testimony  of  the  woman  with  whom  the  offense  was  alleged 
to  have  been  committed,  she  was  an  accomplice,  and,  this  being 
2    Samb  •  evi-         ^^'  *®  justify  conviction  there  must  have  been 
dence.  other  testimony  tending  to  connect  the  de- 

fendant with  the  commission  of  the  offense.  Section  5489,  Code. 
She  testified  that  she  was  employed  as  a  domestic  in  a  family 
in  Washington,  Iowa,  and,  when  in  a  park  of  that  city,  defend- 
ant introduced  himself  to  her  and  sat  with  her  about  half  an 
hour,  talking  of  mutual  acquaintances  at  Eeota,  where  her 
folks  lived  and  he  had  a  brother ;  that  several  days  later,  while 
driving  a  gray  horse  with  buggy  about  8  or  8:30  or  9  o'clock 
in  the  evening,  he  invited  her  to  ride  with  him,  which  she  did, 
whereupon  he  drove  '  *  south,  then  east  a  ways,  then  came  out 
on  Bast  Washington  street,  and  drove  out  east  of  town  about 
four  miles,''  and  there  had  intercourse  with  her,  returning 
about  10  or  10 :30  o'clock,  after  the  9 :45  train  had  passed ;  that 
he  took  her  out  riding  about  a  week  later,  and  that  she  met  him 
near  the  waterworks,  when  he  wanted  her  to  go  riding,  hav- 
ing his  horse  near  by,  and  she  would  not;  that  after  that  he 
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spoke  to  her  on  the  street  but  she  did  not  recognize  him,  and 
he  called  her  '' sorehead."  The  defendant  admitted  having 
talked  with  her  in  the  pai^,  bat  denied  ever  having  taken 
her  out  riding  or  having  had  intercourse.  He  testi- 
fied that  he  talked  with  her  about  aasisting  his  wife 
in  the  laundry;  that  he  again  spoke  to  her  on  the  same 
subject  near  the  gasworks,  at  which  time  they  arranged  to 
meet  near  the  water-works  two  evenings  later,  when  she  would 
let  him  know ;  and  that  they  met  as  agreed,  when  she  told  him 
that  she  would  think  it  over,  and  that  she  did  not  talk  with 
him  afterwards.  He  had  been  convicted  of  having  received 
stolen  property,  and  had  no  visible  means  of  support  save 
from  earnings  of  his  wife  in  operating  a  laundry  at  her  h<Hne. 
The  jury,  then,  might  well  have  concluded  that  meetings 
of  these  parties  proven  by  others  and  admitted  by  defendant 
were  for  s<Mne  other  purpose  than  the  employment  of  her  to 
iron  for  his  wife.  Though  defendant  denied  having  taken 
her  out  riding,  her  testimony  that  he  did  so  is  corroborated 
by  the  evidence  of  four  witnesses  who  were  riding  along  East 
Washington  street  between  8  and  9  o'clock  in  the  evening,  one 
of  whom  identified  both  defendant  and  his  accomplice;  two 
recognized  defendant  and  were  certain  the  woman  riding  with 
him  was  not  his  wife ;  and  the  fourth  thought  she  did  not  look 
like  his  wife.  Both  the  date  and  the  hour  corresponded  with 
those  fixed  by  the  alleged  acc(Hnplice  when  she  rode  out  with 
defendant  on  the  evening  of  the  alleged  offense,  and  the  wit- 
nesses must  have  passed  them  when  starting  out  rather  than 
returning.  She  did  not  testify  to  the  direction  they  drove  on 
East  Washington  street,  as  is  assumed  in  argument,  nor  that 
they  passed  over  that  street  but  once.  We  are  of  opinion  that 
this  evidence  tended  to  connect  defendant  with  the  c(»nmis- 
sion  of  the  offense,  and,  when  considered  in  connection  with 
other  evidence  confirming  the  details  of  the  story  of  the  accom- 
plice, was  suflScient  to  carry  the  case  to  the  jury.  Siaie  v. 
Thompson,  87  Iowa,  671 ;  State  v.  Miller,  65  Iowa,  60 ;  StaJte 
V,  Dorsey,  154  Iowa,  298. 
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III.  The  attorney  prosecuting  for  the  state  was  not  guilty 
of  misconduct,  and  we  are  not  inclined  to  interfere  with  the 
sentence,  in  response  to  the  contention  that  imprisonment  in 
the  county  jail  would  have  been  sufScient  punishment. 

There  was  no  error,  and  the  judgment  is — Affirmed. 


Deemeb,  Qaynob,  and  WrrHROw,  JJ.,  concur. 


Merchants'  National  Bank,  Appellee,  v.  B.  E.  Cresset, 
ET  AL.,  Appellees;  C.  A.  Rosbmond,  Appellee;  Frank  S. 
SkinneR;  Appellant. 

Suretyship:     extent  op  liability:     contract:     construction.     The 

1  law  favors  sureties  and  a  contract  imposing  obligations  upon  them 
will  be  strictly  construed  so  as  to  impose  only  the  burdens  within 
its  terms;  it  will  not  be  extended  either  by  implication  or  construc- 
tion. Thus  a  contract  of  the  stockholders  of  a  corporation  to  repay 
a  bank  all  moneys  advanced  or  loaned  the  corporation  on  and  after 
that  date,  including  renewals  thereof,  will  not  render  the  sureties 
liable  for  pre-existing  indebtedness.  ■ 

Same.    Under  an  agreement  of  sureties  to  repay  money  advanced  or 

2  loaned  another  after  the  date  of  the  agreement,  a  renewal  note 
given  for  an  existing  indebtedness  was  not  within  the  agreement; 
as  it  amounted  simply  to  a  change  in  the  evidence  of  an  old  debt, 
and  was  not  an  advance  or  loan  on  and  after  the  date  of  the  con- 
tract, and  the  sureties  were  not  liable  therefore. 

Same:     contract  of  guaranty:,    fraud:     effect.     The  fact  that  a 

3  surety  was  induced  by  false  representations  to  sign  an  agreement 
of  guaranty,  which  was  delivered  and  acted  upon  by  the  other 
party  without  knowledge  of  such  representations,  would  not  relieve 
the  surety  of  liability  for  obligations  falling  within  the  terms  of 
guaranty. 

Same:     dischaboe  of  guarantor:    renewal  of  indebtedness.    Where 

4  a  contract  of  guaranty  including  renewals  provided  that  it  should 
be  effective  until  after  thirty  days  written  notice  to  the  contrary  was 
given,  by  giving  the  notice  a  guarantor  was  not  relieved  from 
liability  for  indebtedness  existing  at  the  time  of  the  notice,  but 
only  from  that  subsequently  arising;   and  a  creditor  accepting  a 

Vou  164  lA.— 46 
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renewal  of  existing  indebtedness  after  such  notice  elected  to  be 
bound  by  the  notice,  and  will  be  presumed  to  have  relied  upon 
the  security  existing  at  the  time  of  the  renewal. 

Same:     burden  of  proof.     In  a  suit  upon  a  contract  of  guaranty  to 

5    repay  money  advanced  or  loaned,  including  renewal  after  that  date, 

and  until  notice  to  the  contrary,  the  burden  is  upon  the  creditor  to 

prove  that  the  indebtedness  sued  upon  was  for  loans  or  renewals 

after  ececution  of  the  contract. 


Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  C.  B.  Rob- 
bins,  Judge. 

Tuesday,  April  14, 1914. 

Appeal  by  Frank  S.  Skinner  from  a  judgment  holding 
him  liable  on  a  contract  of  guaranty ;  and  appeal  by  the  Mer- 
chants' National  Bank  of  Cedar  Rapids,  from  a  judgment  find- 
ing G.  A.  Rosemond  not  liable,  as  guarantor. — Affirmed  in 
part,  and  Reversed  in  part. 

Barnes  &  Chamberlain,  for  plaintiff. 

F.  L.  Anderson,  for  defendant  Skinner. 

Powell  &  Randall,  for  defendant  Rosemond. 

WrrHROw,  J. — I.  This  action  was  brought  against  appel- 
lant, Prank  Skinner,  and  six  others  upon  a  written  contract  of 
guaranty  to  recover  a  balance  of  indebtedness  merged  in  judg- 
ment in  favor  of  the  Merchants'  National  Bank  of  Cedar 
Rapids  against  the  Cedar  Rapids  Cereal  Company.  Pour  of 
the  defendants  made  default,  and  judgment  was  entered 
against  them.  Defendants  Skinner,  this  appellant,  and  Rose- 
mond each  made  defense.  Upon  the  trial  a  verdict  was  di- 
rected by  the  court  against  Skinner,  from  which  he  appeals, 
and  in  favor  of  Rosemond,  from  which  the  bank  appeals. 
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The  action  is  baseel  upon  a  contract  of  guaranty,  whicli 
is  as  follows: 

Whereas,  the  undersigned  are  stockholders  in  the  Cedar 
Rapids  Cereal  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Iowa,  with  its  principal  place  of  business 
in  the  city  of  Cedar  Bapids,  Iowa,  and,  therefore,  interested  in 
the  business  of  said  company,  and  its  securing  by  loans  from 
time  to  time  from  the  Merchants'  National  Bank  of  Cedar 
Rapids,  Iowa,  the  sums  of  money  sufBcient  to  enable  the  com- 
pany to  properly  conduct  its  business.  Now,  therefore,  in 
consideration  of  the  sum  of  one  dollar,  the  receipt  whereof 
is  hereby  acknowledged,  and  in  further  consideration  of  the 
advancement  of  money  and  the  giving  and  extending  of  credit 
by  the  Merchants'  National  Bank  of  Cedar  Rapids,  Iowa,  and 
for  other  valuable  considerations,  we,  the  undersigned,  promise 
to  the  Merchants'  National  Bank  of  Cedar  Rapids,  Iowa,  on 
demand,  all  the  money  advanced  and  loaned  the  said  Cedar. 
Rapids  Cereal  Company  on  and  after  this  date,  including 
any  renewals  thereof,  without  notice  to  us,  whether  in  full  or 
in  part^  the  total  amount  of  said  loans  not  to  exceed  eleven 
thousand  five  hundred  dollars  ($11,500.00)  in  the  aggregate, 
together  with  interest  on  faid  loans  and  advances  from  the 
date  named  are  made  and  received  at  the  rate  of  six  per  cent. 
(6  per  cent.)  per  annum  until  paid.  This  guaranty  to  be 
effective  until  thirty  (30)  days  written  notice  to  the  contrary 
is  given  the  Merchants'  National  Bank  by  the  undersigned. 
Dated  at  Cedar  RapidSj  Iowa,  this  6th  day  of  January,  1911. 
Jno.  E.  Gable.  C.  A.  Rosemond.  R.  E.  Cressey.  C.  H.  Kurtz. 
J.  W.  2iOok.    J.  W.  La  Grange.    Frank  S.  Skinner. 

The  answer  of  Skinner,  the  appellant,  raised  the  issue  of 
fact  that  his  name  was  procured  to  said  instrument  by  one 
Kurtz  by  fraudulent  representations  as  to  the  value  of  the 
property  of  the  principal  debtor,  the  cereal  company ;  and  also 
that  it  was  agreed  between  appellant  and  Kurtz,  who  procured 
his  signature,  that  the  instrument  would  not  be  delivered  to  the 
bank  until  signed  by  all  of  the  stockholders  of  the  Cedar 
Rapids  Cereal  Company. 

Afl  a  question  of  law  raised  by  the  pleadings,  it  was  urged 
that  the  instrument  of  guaranty  sued  upon  provided  only  for 
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the  amount  advanced  and  loaned  by  the  bank  from  and  after 
the  date  of  said  instrument,  and  that  there  was  no  new  money 
actually  advanced  and  loaned  after  said  date. 

Upon  the  trial  the  following  concession  of  facts  was  made : 

It  is  agreed  and  stipulated  by  and  between  the  parties 
that  the  Cedar  Rapids  Cereal  Company,  on  October  2,  1911, 
made  and  executed  its  promissory  note  to  the  Merchants'  Na- 
tional Bank  of  Cedar  Rapids,  Iowa,  in  the  sum  of  $11,500,  pay- 
able October  15,  1911,  with  6  per  cent,  interest  per  annum 
after  maturity ;  that  said  note  was  given  in  renewal  of  another 
note  previously  executed,  which  said  note  was  given  in  re- 
newal of  several  other  notes  previously  executed,  aggregating 
the  total  amount  of  the  first  note  above  mentioned ;  that  said 
note  first  mentioned  was  placed  in  judgment  against  the  Cedar 
Rapids  Cereal  Company  in  the  superior  court  of  the  city  of 
Cedar  Rapids,  Iowa,  upon  the  8th  day  of  July,  1912 ;  that  an 
execution  was  issued  upon  said  judgment,  and  all  the  property 
and  assets  of  the  Cedar  Rapids  Cereal  Company  were  levied 
upon  and  sold  under  said  execution  at  public  sale  by  the  mar- 
shal of  the  city  of  Cedar  Rapids,  and  there  was  realized  there- 
from and  applied  upon  said  judgment  the  sum  of  $7,365.32, 
leaving  a  balance  of  principal  and  interest  upon  said  judg- 
ment due  and  unpaid;  that  upon  the  15th  day  of  December, 
1909,  the  Cedar  Rapids  Cereal  Company  owed  the  Merchants ' 
National  Bank  the  sum  of  $11,500,  and  no  additional  moneys 
were  ever  advanced  by  the  said  bank  to  the  said  cereal  com- 
pany after  said  time,  the  indebtedness  having  been  carried 
by  the  said  bank  upon  new  notes  representing  the  same,  taken 
from  the  bank  from  time  to  time,  in  payment  and  surrender 
of  the  old  note,  and  upon  the  payment  of  the  interest  on  the 
same;  and  it  is  agreed  that  the  amount  still  due  upon  said 
judgment  is  the  sum  of  $4,670.92,  with  interest  from  the  17th 
day  of  August,  1912,  at  8  per  cent,  per  annum. 

It  also  was  conceded  that  the  oflScers  of  the  Merchants' 
National  Bank  had  no  knowledge  of  any  statements  or  repre- 
sentations made  by  Kurtz  to  the  appellant,  Skinner. 

II.  We  consider  first,  on  Skinner's  appeal,  the  question 
of  law  presented  by  the  record,  and  his  claim  that  his  liability' 
under  the  instrument  of  guaranty  was  only  for  indebtedness 
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contracted  after  its  execution;  and  that  it  appears  without 
dispute  that  the  indebtedness  for  which  was  given  the  note 
which  was  finally  merged  in  the  judgment  existed  at  and 
prior  to  the  time  he  signed  the  instrument ,  and  for  such  he  is 
not  liable. 

The  relation  of  the  appellant  to  the  claim  in  suit  is  that 
of  surety  only,  and  the  rights  of  the  parties  must  depend 
upon  a  construction  of  the  agreement,  governed  by  the  general 

and  just  rule  that  sureties  are  favored  in 
ezt^nt^QMUi-  the  law,  and  a  contract  creating  obligatiotis 
tract :'  con-        against  them  must  be  strictly  construed,  so 

struction. 

as  to  impose  only  the  burdens  within  its  terms, 
and  should  not  by  implication  or  construction  be  extended. 
Brandt  on  Suretyship,  section  79;  Crapo  v.  Brown,  40  Iowa, 
490 ;  Ida  County  Bank  v.  Seidensticker,  128  Iowa,  54. 

The  language  of  the  agreement  which  recites  the  limits  of 
liability  is:  **We  promise  to  the  Merchants'  National  Bank 
of  Cedar  Rapids,  Iowa,  on  demand,  all  the  money  advanced 
and  loaned  the  Cedar  Rapids  Cereal  Company  on  and  after 
this  date,  including  any  renewals  thereof,"  etc.  It  would  re- 
quire a  forced  construction,  not  within  the  plain  meaning  of 
the  language  used,  to  hold  that  the  contract  created  liability 
for  pre-existing  indebtedness.  The  use  of  the  words  ''on  and 
after  this  date"  is  a  definite  limitation,  not  extended  or  en- 
larged by  the  subsequent  provision  ''including  any  renewals 
thereof,"  as  such  could  apply  only  to  that  which  immediately 
preceded  it.  It  is  a  recognized  rule  that  an  instrument  creating 
a  liability  as  surety,  which  did  not  in  terms  make  it  applicable 
to  a  pre-existing  indebtedness,  could  not  be  made  the  basis  of 
a  recovery  for  such  indebtedness,  but  that  it  related  only  to 
that  created  from  and  after  the  time  of  its  execution.  32  Cyc. 
74;  Bartleii  v.  Wheeler,  195  111.  445  (63  N.  B.  169) ;  United 
States  V.  Boyd,  15  Pet.  187  (10  L.  Ed.  706) ;  United  States 
FideUiy  Co,  v,  Fvltz,  76  Ark.  410  (89  S.  W.  93). 

It  follows  that  the  liability  of  the  appellant  can  only  be 
for  money  loaned  and  advanced  after  the  date  of  the  execution 
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of  the  contract  of  guaranty  or  suretyship ;  and  with  this  con- 
clusion we  inquire  into  that  which  appellant  urges  brings  the 
case  within  that  rule. 

III.  Fairly  stated,  the  claim  of  the  appellant  is  that, 
while  it  is  conceded  that  at  and  prior  to  the  time  of  the  execu- 
tion of  the  contract  of  suretyship  there  was  an  indebtedness 

of  the  cereal  company  amounting  to  $11,500, 
evidenced  by  several  notes,  and  while  the  note 
upon  which  the  judgment  was  based  was  given  in  renewal  of  a 
note  previously  executed,  which  was  in  renewal  of  the  former 
indebtedness,  the  note  for  $11,500,  dated  October  2,  1911, 
being  after  the  execution  of  the  surety  contract,  was  in  fact 
given  in  payment  of  and  for  the  surrender  of  the  former  note, 
the  interest  on  it  being  at  such  time  paid,  and  that  by  reason 
of  such  facts  a  new  debt  was  created.  Supporting  this  claim 
of  the  appellant,  quotation  is  made  from  7  Cyc.  877,  to  the 
effect  that,  ''if  a  new  note  is  taken  in  payment  of  an  original 
note,  the  original  debt  is  extinguished  and  a  new  debt  created," 
and  as  cases  which  it  is  claimed  uphold  that  rule  are  cited, 
Smith  V.  Bynum,  92  N.  C.  108 ;  Merriman  v.  Social  Mfg.  Co., 
12  B.  I.  173.  The  case  first  cited  arose  out  of  certain  rights 
claimed  against  personal  property,  alleged  to  be  covered  by  a 
chattel  mortgage.  All  that  was  held  in  that  case  was  that, 
where  indebtedness  secured  by  a  chattel  mortgage  which  after 
its  maturity  was  settled  by  giving  a  new  note  and  mortgage 
upon  the  same  property,  a  purchaser  of  the  mortgaged  prop- 
erty from  the  mortgagor  prior  to  the  execution  of  the  second 
mortgage  took  it  free  from  that  incumbrance.  In  the  Merri- 
man case  it  appeared  that  certain  notes  secured  by  an  accom- 
modation indorsement  were  held  by  a  bank.  At  their  maturity 
other  notes  for  the  same  amount,  and  with  the  same  indorse- 
ments, were  offered  for  discount  and  accepted.  The  proceeds 
of  the  discount  were  placed  to  the  credit  of  the  makers,  who 
then  drew  their  checks  and  paid  the  former  notes,  which  were 
returned  and  stamped  **paid."  The  controversy  in  that  case 
was  as  to  the  liability  of  the  indorsers;  their  obligation  under 
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a  separate  contract  being  to  pay  '*all  the  indebtedness  now 
due. or  to  grow  due/'  and  was  made  to  turn  upon  the  fact  that 
the  transaction  was  not  a  mere  exchange  of  new  notes  for  the 
old  ones,  which  the  court  held  was  not  evidence  of  absolute 
pa3rment,  but  upon  the  fact  that  the  new  notes  were  given  to 
create  new  credits,  which  were  in  turn  used,  by  check,  to  pay 
the  old  notes.  The  case  does  not  sustain  the  rule,  ss  broadly 
claimed  by  the  appellee. 

It  is  true  that,  when  a  note  is  given  in  satisfaction  of 
earlier  paper,  such  paper  is  thereby  discharged.  This  means 
at  most  that  the  right  of  action  upon  the  original  evidence  of 
indebtedness  is  lost,  having  been  merged  in  the  new  note,  which 
alone,  after  such  transaction,  stands  as  the  true  evidence  of 
indebtedness. 

Quite  in  point  with  the  present  case  is  that  of  Olyn  v. 
Hertel,  8  Tauntoli  Rep.  208  (Eng.),  in  which  it  was  held  that  a 
guaranty  upon  which  suit  was  brought  only  contemplated 
future  loans,  and  that,  when  prior  notes  were  taken  up  and 
new  notes  given  in  their  stead,  such  did  not  amount  to  a  loan 
of  mcmey  so  as  to  charge  the  defendant. 

Many  cases  may  be  found  in  the  books  bearing  upon  the 
question  of  the  liability  of  a  surety  upon  original  notes  which 
are  subsequently  renewed  and  the  indebtedness  evidenced  by 
new  paper,  but  they  afford  no  satisfactory  solution  of  the 
present  question.  Nowhere  do  we  find  authority  for  the  con- 
clusion that  such  a  transaction  is  more  than  a  change  in  the 
evidence  of  indebtedness  at  times  releasing  sureties  when  it 
appears  that  the  original  note  is  canceled  and  taken  up,  and  in 
other  instances  holding  them  yet  liable  when  there  was  no 
surrender  of  the  original  dote  and  the  new  one  was  taken 
under  such  circumstances  as  to  indicate  an  intention  that  it 
should  not  be  canceled. 

Recurring  again  to  the  instrument  upon  which  this  suit 
is  based,  its  obligation  was  to  pay  all  money  advanced  and  the 
renewals  thereof.  The  transaction  resulting  in  the  $11,500 
note  was  in  effect  but  a  renewal  of  prior  indebtedness,  and 
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there  is  in  the  record  nothing  to  indicate  a  contrary  intent. 
It  was  in  no  sense  an  original  borrowing  of  money,  a  creation 
of  indebtedness  such  as  was  contemplated  by  the  contract,  but 
was  only  a  change  in  form  of  that  which  spoke  for  the  old 
debt.  We  think  the  trial  court  erred  in  directing  a  verdict 
against  the  appellant,  Skinner. 

IV.  As  to  the  claim  of  fraud  urged  by  the  appellant,  and 
also  the  alleged  agreement  that  the  contract  of  guaranty  should 
not»be  delivered  until  it  had  been  signed  by  others  who  did 

not  sign  it,  the  foregoing  conclusions  render 
^-  ^^i^rSty?""  their  consideration  unnecessary.    But  it  may 

properly  be  said  that  the  bank  officials  had  no 
knowledge  of  any  fraud  or  agreement,  if  there  were  such.  The 
appellant  joined  in  the  execution  of  what  appeared  to  be  a 
valid  obligation  of  suretyship,  carrying  on  its  face  no  evidence 
of  infirmity,  and  delivered  it  to  a  third  party,  an  officer  of 
the  cereal  company,  and  it  was,  as  the  record  shows,  used  as  a 
basis  for  the  renewal  of  the  old  loan.  Under  such  facts  he 
has  not  the  right  to  be  relieved  of  any  liability  thus  permitted 
to  be  created.    Savings  Bcmk  v,  Boddicker,  105  Iowa,  554. 

V.  We  turn  to  the  appeal  of  the  bank  from  the  action  of 

the  trial  court  in  directing  a  verdict  in  favor  of  defendant 

Rosemond.  His  only  claim  was  that,  under  the  last  clause  of  the 

A.    a  w  .  ^1  guaranty,  he  had  the  right  to  be  relieved  from 

antorl  renewal"  ^^  obligations  on  thirty  days'  notice  to  the 
of  indebtedneBB.  y^^^^  ^^d  that  he  had  so  elected.    He  claims, 

and  in  this  is  supported  by  the  evidence,  that  on  July  29, 1911, 
and  on  August  21,  1911,  he  gave  written  notice  to  the  Mer- 
chants' National  Bank  that  he  no  longer  was  connected  with 
the  cereal  company,  and  that  he  demanded  release  as  one  of 
the  guarantors;  both  letters  being  more  than  thirty  days 
prior  to  the  execution  of  the  note  upon  which  the  judgment 
was  based.  The  clause  upon  which  he  relies  is :  *  *  This  guaranty 
to  be  effective  until  thirty  days'  notice  to  the  contrary  is 
given  the  Merchants'  National  Bank." 

This  action  is  brought  upon  the  instrument  of  guaranty. 
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If  Bosemond,  by  reason  of  prior  agreements,  was  liable  as 
surety  for  the  indebtedness  evidenced  by  the  $11,500  note, 
such  does  not  appear  in  the  record;  and  his  case,  therefore, 
must  be  treated  as  resting  solely  upon  the  contract  of  guaranty, 
and  his  rights  thereunder.  His  answer  filed  in  the  case  did 
not  raise  the  questions  considered  and  decided  in  the  Skinner 
appeal,  but  only  his  right  to  be  discharged  because  of  having 
given  notice  as  provided  by  the  contract.  His  motion  to  direct 
a  verdict,  while  urging,  among  other  things,  nonliability  be- 
cause of  the  fact  that  no  new  loans  were  made  after  the 
execution  of  the  guaranty,  was  sustained  upon  the  single 
ground  of  his  having  given  notice  of  his  intention  to  withdraw 
as  guarantor,  and  that  the  note  upon  which  the  judgment 
was  based  was  a  different  and  subsequent  obligation  to  that 
upon  which  he  was  bound  at  the  time  he  gave  notice  of  his 
intention  to  withdraw  as  guarantor. 

We  think  that  a  fair  construction  of  the  instrument  of 
guaranty  is  that  there  was  reserved  to  the  respective  parties 
the  right  upon  the  performance  of  certain  named  conditions 
to  relieve  themselves  from  such  liability  as  might  thereafter 
arise.  What  the  effect  would  be  <m  the  rights  of  co-guarantors 
does  not  arise  as  a  question  under  this  record.  Notice  of 
intention  to  withdraw  could  not  operate  as  a  discharge  from 
liability  existing  at  the  time  of  the  notice.  14  Am.  &  Eng. 
Enc.  (2d  Ed.)  1160.  But  it  appears  from  the  evidence  that 
with  such  notice  the  appellant  bank  thereafter  took  a  renewal 
of  the  previous  indebtedness.  It  is  urged  that  as  the  guaranty 
provided  liability  for  money  loaned  on  and  after  its  execution, 
including  any  renewals  thereof,  by  its  express  terms  the 
renewal  note  executed  subsequent  to  his  notice  of  withdrawal 
came  within  its  express  provisions.  We  cannot  so  construe 
it,  but  rather  that  he  would  be  liable  for  money  advanced 
and  renewals  thereof  during  the  time  in  which  by  its  terms 
he  would  be  held,  which  was  the  time  until  he  should  by" 
proper  notice  indicate  his  purpose  to  be  no  longer  held.  It 
cannot  be  said  that  this  in  any  way  lessened  the  rights  of 
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the  bank  in  its  enforcement  of  the  obligaticm  against  him, 
for  with  notice  of  his  withdrawal  it  could  yet  rely  upon  the 
existing  evidence  of  indebtedness  made  before  such  notice. 
In  accepting  the  renewal  after  such  notice  it  thereby  elected 
to  be  bound  by  his  notice  of  withdrawal,  and  is  presumed  to 
have  relied  upon  the  security  existing  at  the  time  of  the 
renewal 

It  should  also  be  remembered  that,  to  establish  liability  in 
any  event,  the  burden  of  proof  was  upon  the  plaintiff  to  show, 
as  against  the  guarantor,  the  loan  of  money  or  renewals  of 
K    a  ^     V-  ^        the  same  from  and  after  the  execution  of  the 

5 .   Bamb  :  borden 

of  proof.  instrument  upon  which  this  suit  is  based  and 

before  notice  of  revocation.  As  found  in  the  previous  division 
of  this  opinion,  such  has  not  been  shown. 

It  follows  that,  as  to  the  appeal  of  the  Merchants'  National 
Bank,  the  judgment  of  the  trial  court  is — Affirmed;  and  as  to 
the  appeal  of  Skinner  the  judgment  is — Reversed. 

Ladd,  G.  J.,  and  Deemeb  and  Gaynob,  JJ.,  concur. 


Elsie  Philpott  and  Leo^a  Brownfield,  Contestants  and  Ap- 
pellees, V.  W.  M.  Jokes,  bt  al.,  Proponents  and  Appellants. 

WlUsC      ynCSTAMEMTASY    CAPACITY:       PRSSUMPTIGN :       BUBDEN    OF    PROOF. 

1  Where  a  will  has  been  formally  executed  and  attested  •  as  required 
by  law,  the  presumption  arises  that  the  testator  had  sufficient 
mental  capacity,  and  the  burden  is  upon  the  contestants  to  estab- 
lish his  want  of  capacity. 

Same:    tbiuj  de  novo.    A  will  contest  is  not  triable  de  novo  on  appeal, 

2  but  the  verdict  of  the  jury  when  supported  by  evidence  sustaining 
their  finding  is  eonclusive. 

Same:     testamentabt  capacity:     EvrDENOS.    Mere  age,  feebleness  or 

3  failing  memory  of  testator,  or  exclusion  from  his  bounty  of  some 
or  all  of  his  legal  heirs,  or  inability  to  make  contracts  or  engage  in 
intricate  business  matters,  will  not  be  sufficient  to  defeat  a  will  on 
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the  ground  of  mental  incapacity,  if  the  testator  retains  sufficient 
mentality  to  comprehend  the  objects  of  his  bounty,  the  nature  and 
extent  of  his  estate  and  the  disposition  he  wishes  to  make  of  it. 
However,  incapacity  to  make  a  will  may  exist  though  to  outward 
appearances  a  testator  may  seem  to  non-experts  with  whom  he  may 
come  in  casual  contact  to  be  competent.  Evidence  held  to  sustain 
a  finding  of  incapacity. 

Same:    evidencs:     pecuniary  condition  of  contestant.     The  con- 

4  testant  of  a  will  may  show  his  pecuniary  condition,  where  it  appears 
that  such  condition  was  known  to  the  testator  at  the  time  of  making 
the  wilL 

Evidence:     hypothetical  questions.    It  is  necessary  that  the  record 

5  contain  some  evidence  of  the  facts  assumed  in  a  hypothetical  ques- 
tion, but  they  need  not  be  established  by  the  testimony;  and  only 
the  substance  of  the  testimony  need  be  stated  in  the  question.  Nor 
is  it  necessary  that  every  fact  concerning  which  evidence  has  been 
offered  be  included  in  the  question,  where  the  omitted  facts  were 
brought  to  the  attention  of  the  witness  and  jury  by  the  examination 
of  the  witness. 

Same:  evidence  not  responsive:  right  to  object.    Where  the  answer 

6  of  a  witness  is  competent,  relevant  and  material  to  the  issue,  the 
objection  that  it  is  not  responsive  to  the  inquiry  can  only  be  raised 
by  the  party  propounding  the  question. 

Same:    mental   capacity:     opinion    evidence:     form   of   answer. 

7  The  answer  to  a  hypothetical  question  touching  the  mental  capacity 
of  a  testator,  that  he  was  not  a  normal  individual,  was  not  com- 
petent to  transact  business,  and  that  personally  the  witness  would 
not  take  the  conclusion  or  judgment  of  such  an  in4ividual  as  being 
sound,  while  not  expressed  with  technical  nicety,  sufficiently  ex- 
pressed the  opinion  that  testator  was  not  of  sound  and  disposing 
mind. 

Same:   instructions:   invasion  of  province  of  jury.    A  requested 

8  instruction  selecting  a  portion  of  the  evidence  and  seeking  to 
give  it  undue  prominence  followed  by  an  attempt  to  minimize  its 
probative  force  on  the  theory  that  standing  alone  it  would  not 
establish  the  fact  sought  to  be  proven,  was  properly  refused.  Thus 
in  the  contest  of  a  will  it  would  be  improper  for  the  court  to  take 
up  such  questions  as  the  unreasonableness  of  the  disposition  of  the 
property,  the  exclusion  of  legal  heirs  or  members  of  the  family 
entitled  to  testator's  bounty,  or  that  those  entitled  to  his  bounty 
were  in  poor  financial  circumstances,  and  treat  each  matter  in  its 
probative    force    as   standing    alone,    although    such    matters   are 
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entitled  to  consideration  along  with  the  other  evidence  in  deter- 
mining the  testator's  mental  capacity. 

Same.  There  is  no  legal  presumption  that  a  physician  who  attended 
9  testator  and  treated  his  physical  infirmities  is  presumed  to  know 
his  mental  condition  better  than  one  trained  in  the  treatment  of 
mental  diseases;  and  the  requested  instruction  in  this  case  calling 
particular  attention  to  the  evidence  of  the  attending  physician, 
and  suggesting  the  thought  that  he  was  thus  better  qualified  to 
speak  on  the  subject,  without  referring  to  hia  qualification  or  ex- 
perience was  properly  refused. 

Same:  instbuctions:  conformity  to-  evidence.  Where  it  clearly 
10  appeared  that  testator  knew  the  financial  condition  of  the  contest- 
ants of  his  will  before  the  will  was  made,  an  instruction  that  the 
financial  condition  of  contestants  might  be  taken  into  consideration, 
without  confining  its  consideration  to  such  condition  as  was  known 
to  testator,  was  not  erroneous. 

Appetd  from  Des  Moines  District  Court. — Hon.  W.  S.  With- 

Bow,  Judge. 

Tuesday,  April  14,  1914. 

Contest  over  the  probating  of  a  will. —  Affirmed. 

Power  &  Power,  for  appellants. 

Seerley  i&'Clark,  for  appellees. 

Gaynob,  J. — On  February  20, 1912,  there  was  filed  in  the 
district  court  of  Des  Moines  county,  Iowa,  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of  W.  E.  Jones.  Due 
notice  of  probate  was  given  by  the  clerk  of  the, court  by  pub- 
lication, as  required  by  section  3284  of  the  Code  of  1897.  No 
other  or  further  notice  was  given.  On  the  15th  day  of  April, 
1912,  Elsie  Philpott  and  Leila  Brownfield,  granddaughters  of 
the  testator,  appeared  and  filed  objections,  alleging  as  a  ground 
therefor  that  the  said  W.  E.  Jones,  at  the  time  of  the  oxecution 
of  said  instrument,  was  not  competent  to  execute  a  valid  will ; 
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that  he  lacked  testamentary  capacity.  Upon  the  issue  thus 
tendered,  the  cause  was  tried  to  the  court  and  a  jury.  W.  M. 
Jones,  W.  H.  Myers,  Mary  E.  Myers,  Sarah  Pie,  and  Ann 
Featherby  appeared  in  said  proceedings,  as  proponents,  but 
filed  no  pleadings.  The  cause  having  been  fully  submitted  to 
the  jury,  the  jury  returned  a  verdict  for  contestants,  finding 
that  the  instrument  offered  as  the  last  will  and  testament  of 
W.  E.  Jones  should  not  be  admitted  to  probate.  The  jury 
further  found,  in  answer  to  a  special  interrogatory  propounded 
by  the  court,  that  the  contestants  had  proven,  by  a  fair  pre- 
ponderance of  the  evidence,  that,  at  the  date  of  the  execution  of 
said  instrument,  W.  E.  Jones  was  not  of  sound  mind.  There- 
after, on  the  30th  day  of  November,  1912,  proponents  filed  a 
motion  for  a  new  trial,  which  was,  by  the  court,  overruled. 
Thereupon  the  court  entered  an  order  refusing  the  probate  of 
the  instrument  offered  as  the  last  will  and  testament  of  W.  E. ' 
Jones,  and  proponents  appeal. 

The  main  contention  of  appellants  in  this  case  is  that  the 
evidence  offered  and  submitted  by  contestants  failed  to  over- 
come the  presumption  created  by  the  due  execution  of  the 
instrument  offered  for  probate,  and  failed  to  establish  want  of 
testamentary  capacity  on  the  part  of  the  said  Jones.  Second, 
that  even  if  contestants'  evidence  did  tend  to  show  want  of 

e 

testamentary  capacity,  the  rebuttal  evidence  offered  by  pro- 
ponents preponderated,  and  that  a  preponderance  of  all  the 
evidence  clearly  established  testamentary  capacity,  on  the  part 
of  the  testator,  at  the  time  the  instrument  was  executed. 

It  is  true  that  the  burden  of  proof  rests  upon  contestants 
to  show  want  of  testamentary  capacity,  for  the  law  presumes 
that  a  party  making  a  will  has,  at  the  time  of  the  making  of  it, 

sufficient  mental  capacity  to  do  so,  and  one 
^  *  menitary  *ca-*      who  alleges  to  the  contrary  assumes  the  burden 
sumptionT^ur-  of  proving  his  contention.    When  an  instru- 
ment of  this  character  is  filed  with  the  clerk 
for  probate,  and  the  formal  execution  of  it  is  shown,  where  it 
is  shown  to  have  been  duly  executed  and  attested,  as  required 
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by  law,  the  burden  shifts  to  the  contestants.  See  Stepkensati 
V.  Stephenson,  62  Iowa,  166;HtUl  v,  HuU,  117  Iowa,  744;  Ross 
V.  Ross,  140  Iowa,  51 ;  Beebe  v.  McFavl,  125  Iowa,  514. 

As  to  whether  or  not  contestants  have  carried  the  burden 
to  a  successful  issue  is  not  a  question  which  we  are  called  upon 
to  determine.    This  case  is  not  triable  de  novo  here.    We  are 

2    SAME :  trial  de    ^^^°^  ^^  ^®  finding  of  the  jury,  who  are 
^^^'  triers  of  fact,  if  there  is  evidence  supporting 

and  sustaining  their  finding  upon  the  ultimate  question  of 
testamentary  capacity.  Where  reasonable  minds,  searching 
for  the  truth,  might  reasonaUy  differ  upon  the  record  made 
as  to  what  the  ultimate  fact  is  about  which  there  is  controversy, 
it  is,  and  always  must  be,  a  question  for  the  jury.  Where 
the  record  presents  a  state  of  facts  from  which  an  ultimate 
conclusion  must  be  drawn,  and  reasonable  minds  might  differ 
as  to  what  conclusion  should  be  drawn  from  the  ultimate  facts 
proven,  it  then  becomes  a  jury  question. 

The  ultimate  fact  here  to  be  determined  is,  Did  the  testa- 
tor in  this  instrument  possess  a  mind  that  retained  full 
knowledge  of  the  property  he  possessed,  an  intelligent  per- 
ception and  understanding  of  the  disposition 
^'  menSiry*^capa-    ^^  dcsired  to  make  of  it*  and  the  persons  that 

he  desired  to  be  the  recipients  of  his  bounty, 
with  capacity  to  recollect  and  comprehend  the  nature  of  the 
claims  of  those  that  are  excluded  from  participating  in  his 
bounty,  a  mind  capable  of  exercising  judgment,  reason,  and 
deliberation,  and  capable  of  weighing  the  eonsequences  of  his 
will  to  a  reasonable  degree  and  the  effect  of  it  upon  his  estate 
and  family,  at  the  time  of  the  execution  of  the  will  f  It  is  not 
necessary  that  he  be  competent  to  make  contracts  or  transact 
business  generally,  nor  that  the  mind  retain  all  the  vigor  and 
force  incident  to  youth,  or  that  which  attends  upon  robust 
physical  health,  in  order  that  he  may  have  this  capacity.  The 
mere  fact,  standing  alone,  that  a  person  is  old,  in  feeble  health, 
or  that  his  memory  does  not  possess  the  vigor  of  youth,  or  of 
earlier  years,  or  the  fact  that  he  has  excluded  from  his  bounty 
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some  or  all  of  his  legal  heirs,  or  that  his  mind  has  reached  that 
uncertain  stage  that  would  render  him  incapable  of  making  a 
contract,  or  engaging  in  complex  or  intricate  business  matters, 
will  not,  in  and  of  themselves,  defeat  a  will  executed  by  him  if, 
notwithstanding  this,  he  retains  sufiScient  mind  to  comprehend 
the  natural  objects  of  his  bounty,  the  nature  and  extent  of  his 
estate,  and  the  disposition  he  wishes  to  make  of  it,  with  the 
full  appreciation  of  those  whom  he  desires  to  be  the  recipients 
of  his  bounty.  See  Perkins  v.  Perkins,  116  Iowa,  253 ;  In  re 
Evans*  Estate,  114  Jowa,  240;  In  re  Allison's  Estate,  105  Iowa, 
130 ;  Webber  v.  SuUivam,,  58  Iowa,  260 ;  Meeker  v.  Meeker,  74 
Iowa,  352. 

In  Be  Estate  of  AlUson,  supra,  this  court  said,  in  a  case 
involving  testamentary  capacity:  *'The  conclusion  depends 
much  on  the  credit  to  be  given  to  particular  witnesses,  not 
s6  much  with  reference  to  their  veracity  as  with  reference  to 
their  conclusions  from  observations  and  particular  facts  com- 
ing to  their  knowledge.  The  line  between  competency,  and 
incompetency,  or  that  shows  a  testamentary  capacity,  is  always 
traced  with  uncertainty,  and  the  findings  in  most  cases  are 
justified  only  as  the  befit  solution  of  a  doubtful  problem.  .  .  . 
However  the  facts  might  be  found,  there  would  be  the  con- 
viction that  it  was  doubtful.  It  is  not  to  be  properly  said  that 
the  evidence  is  conclusive  either  way.  With  such  conditions  the 
finding  of  the  jury  should  stand,  and  especially  after  the 
district  court  has  declined  to  interfere." 

The  condition  of  the  human  mind  at  any  stage  of  human 
existence  is  difiScult  of  proof ;  perhaps  the  most  difficult  of  any 
with  which  courts  and  juries  are  compelled  to  deal.  Mental 
unsoundness,  whether  resulting  from  old  age  or  physical  sick- 
ness, is  so  various  in  its  character  and  so  different  in  its  mani- 
festations that  it  is  often  difficult  for  the  most  experienced 
experts,  after  most  careful  and  thorough  investigation,  to  trace 
it  to  any  sufficient  cause,  or  define  its  extent  or  its  effect  upon 
the  conduct  of  the  individual.  Even  the  most  experienced 
alienists,  with  all  the  facts  before  them,  touching  the  conduct 
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of  the  individual  concerning  whose  mental  condition  the  in- 
vestigation is  instituted,  are  often  found  widely  differing  in 
their  conclusions  as  to  the  then  condition  of  the  mind  under 
consideration.  It  has  been  said  that  the  fact  that  the  testator 
transacted  his  own  business,  and  to  all  outward  appearances 
seemed  to  be  of  sane  and  sound  mind  to  those  with  whom  he 
came  in  contact  in  business  or  in  a  social  way,  while  competent 
to  be  considered  on  the  question  of  sanity,  does  not,  of  itself, 
conclusively  establish  sanity.  Mental  unsoundness  may  exist 
which  would  render  a  man  incompetent  to  make  a  will,  not- 
withstanding to  all  outward  appearances  he  seems  to  be  sane 
to  those  with  whom  he  comes  in  casual  contact,  who  are  not 
experts  upon  the  question. 

We  have  examined  this  record  with  care  for  the  purpose 
only  of  ascertaining  whether  or  not  in  the  record  there  is  suflS- 
cient  evidence  upon  which  a  jury  might  reasonably  predicate  a 
conclusion  that  this  testator,  at  the  time  of  the  execution  of  the 
will,  did  not  have  that  testamentary  capacity  which,  under  the 
rules  generally  adopted,  was  suflScient  to  enable  him  to  make  a 
binding  will.  It  is  diflBcult  to  lay  down  any  rule  sufficiently 
broad  in  its  application  and  sufficiently  comprehensive  in  its 
scope  that  it  may  serve  as  a  certain  guide  in  determining 
whether  or  not,  in  a  particular  instance,  the  testator  had,  or 
had  not  testamentary  capacity,  but,  from  the  facts,  as  we 
gather  them  from  a  careful  reading  of  this  record,  studied  in 
the  light  of  the  rules  laid  down  for  guidance  in  matters  of 
this  kind,  we  can  only  reach  the  conclusion  that  the  record 
presents  a  state  of  facts  from  which  reasonable  minds  might 
reach  different  conclusions.  We  do,  however,  find  that  there 
is  sufficient  evidence  to  justify  the  jury  in  its  finding  as  to  the 
ultimate  fact. 

Proponents,  however,  contend  that  the  court  erred  in  the 
submission  of  the  cause  to  the  jury,  to  proponents'  prejudice; 
that  prejudicial  errors  were  committed  by  the  court  in  the  trial 
and  submission  of  the  cause  that  entitled  proponents  to  a 
retrial.    We  may  not  dispose  of  the  errors  complained  of  in 
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the  order  of  their  assignment,  but  will  endeavor  to  dispose 
of  each  in  what  appears  to  ns  to  be  the  logical  order  of 
sequence. 

It  appears  that  the  court  allowed  the  contestants  to  show 
their  pecuniary  ccmdition  at  the  time  of  the  execution  of  the 
will.  It  appears  that  this  testimony  was  admitted,  subject  to  a 
.    o  „  .     ,         showing  that  at  the  date  of  the  execution  of 

a??^onffitioS*'  ^^^  ^^^^  ^^^  decedent  had  knowledge  of  such 
of  contestant,  condition,  and  it  is  complained  that  no  testi- 
mony was  offered  from  which  the  jury  could  find  that  the 
testator  had  such  knowledge  at  that  time,  and  that  there  was 
error  in  the  admission  of  this  testimony  in  the  absence  of  such 
showing.  Without  stopping  to  analyze  this  testimony,  we 
have  to  say  that  under  the  rule  laid  down  in  Cash  v,  Dennis, 
159  Iowa,  18,  citing  MUeham  v.  Moniagne,  148  Iowa,  476, 
this  testimony  was  admissible,  if  the  fact  was  within  the 
knowledge  of  the  testator  at  the  time  of  the  making  of  the 
will.  In  Cash  v,  Dennis,  it  is  said :  **The  law  seems  to  be  .well 
settled  that  the  jury,  in  determining  the  ultimate  question 
submitted  in  a  case  like  this,  has  a  right  to  consider  any 
evidence  showing  that  the  will  was  just  or  unjust,  reasonable 
or  unreasonable,  natural  or  unnatural,  the  natural  object  of 
testator's  bounty,  the  financial  condition  of  the  different  mem- 
bers of  his  family  at  the  time  of  the  execution  of  the  will,  the 
extent  of  the  estate  of  the  testator,  and  apparent  equality  or 
inequality  in  the  provisions  of  the  will,  although  no  one  of 
these  matters,  standing  alone,  would  justify  a  jury  in  finding 
want  of  mental  capacity." 

An  examination  of  this  record  shows  that  the  pecuniary 
condition  of  these  contestants  was  brought  to  the  knowledge 
of  the  testator  before  the  time  of  the  execution  of  the  will. 
This  is  shown  by  the  testimony  of  the  mother  of  contestants,  as 
well  as  by  the  testimony  of  the  contestants  themselves. 

It  is  next  contended  that  there  was  error  in  the  action  of 
the  court  in  refusing  to  strike  from  the  record  the  answers 
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of  Dr.  Applegate  who  was  called  as  an  expert  medical  wit- 
ness, and  to  whom  hypothetical  questions  were 
thettcai^ue^^^  propounded.  It  is  said  that  the  questions  pro- 
pounded contained  facts  of  which  there  was 
no  proof.  An  examination  of  these  questicMis  fails  to  disclose 
the  error  of  which  proponents  complain.  It  is  not  necessary 
that  the  facts  be  established  by  the  testimony  in  order  to 
justify  an  assumption  of  their  existence  for  the  purpose  of  a 
hypothetical  question,  but  it  is  necessary  that  there  be  some 
evidence  in  the  record  of  the  existence  of  the  facts. 

It  is  not  necessary  that  every  fact,  concerning  which 
testimony  has  been  offered,  be  included  in  a  hypothetical  ques- 
tion, but  only  such  facts,  concerning  which  evidence  is  offered, 
as  bear  upon  the  mental  condition  of  the  testator  at  the  time 
of  the  making  of  the  will.  It  is  not  necessary  that  the  testi- 
mony of  a  witness  touching  any  particular  fact,  as  it  appears 
in  both  direct  and  cross-examination,  be  included  in  a  hypo- 
thetical question  to  make  it  proper,  but  that  the  substance  of 
his  testimony,  that  which  it  tended  to  show,  need  only  be 
stated. 

The  ccHnplaint  here  seems  to  be  that  coupsel  for  con- 
testants, in  propounding  the  hypothetical  question  to  Dr. 
Applegate,  omitted  some  matters,  shown,  by  the  testimony 
of  a  witness,  upon 'which  the  hypothetical  question  was  predi- 
cated, and  that  this  omission  destroyed  the  question  as  a  basis 
for  the  final  judgment  as  to  the  capacity  of  the  testator. 
If  the  contention  of  counsel  were  to  be  adopted  as  the  correct 
rule  in  propounding  hypothetical  questions,  it  would  tend  to 
confuse,  rather  than  enlighten  the  jury  as  to  the  facts  upon 
which  the  question  was  predicated.  But,  however  this  may 
be,  we  are  satisfied  that  if  anything  was  omitted  from  the 
hypothetical  question,  the  omitted  portions  were  fully  brought 
to  the  attention  of  the  witness  and  jury  on  cross-examinati<m, 
and  the  further  examination  discloses  that  the  omitted  portions 
were  all  unimportant  matters. 

We  find  no  prejudicial  error  in  this  respect. 
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It  is  next  contended  that  the  court  erred  in  overruling 
proponents'  motion  to  strike  the  answer  of  Dr.  Applegate  to 
the  hypothetical  question  propounded  to  him,  because  the 

answer  was  incompetent  and  not  responsive, 
Dot^poDsWe^:  the  answ^er  being  aabstantially .  as  follows : 

''Mr.  Jones  was  not  a  normal  individual  by 
any  means,  and  not  competent  to  transact  business,  in  that, 
personally,  I  would  not  take  the  conclusion,  or  opinion,  or 
judgment  of  such  an  individual  as  being  sound."  The  objec- 
tion urged  at  the  time  was  that  the  answer  was  not  responsive 
and  incompetent,  and  based  on  the  influence  and  impression 
the  facts  stated  in  the  hypothetical  question  would  have  on 
Dr.  !&.pplegate  personally,  and  is  not  an  expression  of  the 
opinion  of  the  witness  as  to  the  mental  condition  of  the 
decedent.  In  urging  this  objection,  reliance  is  had  upon  what 
was  said  by  this  court  In  Be  WiU  of  Stufflebeam,  135  Iowa, 
341,  but  a  reading  of  this  case  discloses  that  the  question  of  the 
competency  or  relevancy  of  the  testimony  was  not  urged. 
What  was  said  there  related,  not  to  its  competency  and 
relevancy,  but  to  its  probative  force,  which  presents  an  entirely 
different  question.  The  fact  that  this  answer  was  not  respon- 
sive to  the  question  cannot  be  taken  advantage  of  by  any  one 
but  the  party  propounding  the  question.-  If  the  answer  is 
competent,  relevant,  and  material  to  the  issue,  and  the  party 
propounding  the  question  does  not  object  to  the  answer,  on 
the  ground  that  it  is  not  responsive  to  his  questicm,  his 
opponent  cannot  do  so  for  him. 

The  one  objection  that  can  be  considered  that  was  at 
the  time  urged  by  proponents  is  that  the  answer  is  incom- 
petent because  it  states  what  he  would  do,  personally,  in  regard 
^    „  ,  ^  ,     to  conditions  such  as  are  stated  in  the  hypo- 

7.   Same:  mental  *"^ 

lon^eiidinSe !""  thetical  question.    The  objection  went  to  the 
form  of  answer,  ^ji^j^  answer,  and  not  to  the  portions  now 

complained  of.  In  the  answer  given  by  the  witness,  he  stated, 
in  substance,  that  it  was  his  opinion,  based  on  the  facts  stated 
in  the  hypothetical  questicm,  that  testator  was  not  a  normal 


740  Philpott  v.  Jonbb.  [164  Iowa 

indiridaal,  and  by  reason  of  his  condition  not  competent  to 
transact  business.  The  witness  stated,  in  substance:  ''If  all 
the  statements  that  you  have  incorporated  in  the  questions 
are  facts,  .  .  .  I  am  of  the  opinion  that  he  wasn't  a  normal 
individual  by  any  means,  and  not  competent  to  transact  busi- 
ness/' The  further  statement  that  he  would  not  take  the 
(.'onclusion,  or  opinion,  or  judgment  of  such  an  individual  as 
being  sound,  or  that  such  an  individual,  as  was  described  in 
the  hypothetical  question,  was,  because  of  unsoundness  of 
mind,  incapable,  in  the  opinion  of  the  witness,  of  reaching  a 
sound  conclusion,  or  forming  a  sound  opinion  or  judgment, 
does  nothing  more,  so  far  as  it  reaches  in  its  probative  force, 
than  disclose  the  opinion  of  the  witness  upon  the  facts  stated 
that  the  testator  was  not  of  sound  mind  at  the  time  of  the 
execution  of  the  will.  Words  are  intended  to  convey  ideas. 
To  convey  to  one  mind  the  thoughts  of  the  other  mind.  It  is 
the  idea  conveyed,  through  the  instrumentality  of  speech,  that 
is  moving  and  controlling,  and  has  probative  force  as  an 
expression  of  opinion,  and  the  answer  of  the  doctor  in  this 
case,  though  not  worded  with  the  technical  nicety  which  com- 
mands approval,  was  suflSciently  distinct  and  definite  to  convey 
to  the  mind  of  the  jury  the  thought,  sought  to  be  elicited 
through  his  testimony,  that  the  testator  was  not,  at  the  time 
of  the  execution  of  the  instrument,  of  sound  and  di^osing 
mind.  We  think  no  prejudicial  error  exists  in  the  ruling  of 
the  court  on  this  matter. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
give  to  the  jury  certain  instructions  asked  by  proponents, 
known  in  the  record  as  Nos.  10  and  12.    These  instructions 
8    Same  •  instruc-    ^^®  objectionable,  and  were  rightly  refused 
of^proviDTCof **  because  they  attempt  to  separate  certain  por- 
^"^^*  tions  of  the  contestants'  evidence  which,  if 

accepted  by  the  jury  as  true,  would  tend  to  show  mental 
incapacity,  and  seek  to  give  to  such  portions  so  separated 
undue  prominence  in  the  consideration  of  the  jury,  followed 
by  an  attempt  to  minimize  or  negative  their  probative  force, 
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on  the  theory  that,  standing  alone,  they  would  not  establish 
the  ultimate  conclusion  sought  to  be  established  by  all  the 
testimony.  It  is  not  claimed,  and  could  not  be  well  claimed, 
that  any  of  the  matters  referred  to,  in  and  of  themselves, 
would  establish  want  of  testamentary  capacity.  The  evidence, 
as  a  whole,  should  be  considered  by  the  jury  in  determining 
the  ultimate  question,  and  it  is  not  proper,  in  any  case,  for 
the  court  to  select  some  portions  of  the  testimony  which,  in 
and  of  itself,  may  have  some  probative  force,  and  then  attempt, 
by  instructions,  to  minimize  this  testimony  to  the  point  of  its 
probative  force  when  standing  alone.  Thus  that  the  disposi- 
tion of  the  property  was  unreasonable ;  that  the  testator  was 
very  old;  that  he  excluded  some  of  his  legal  heirs  from  his 
bounty ;  that  some  of  the  members  of  his  family,  who  should 
be  the  natural  objects  of  his  bounty,  and  who  were  excluded, 
were  in  pow  financial  circumstances.  Each  of  these  matters 
may  be  considered  by  the  jury,  and  they  may  be  so  told,  but  it 
is  not  proper  for  the  court  to  take  up  each  question  by  itself 
and  treat  it,  in  its  probative  force,  as  if  standing  alone.  Thus, 
in  instruction  No.  10,  the  court  was  a^ed  to  say  to  the  jury : 

Testimony  has  been  introduced,  and  has  not  been  contra- 
dicted, that  in  discussing  the  provisions  of  the  will,  the  mak- 
ing of  which  was  contemplated  by  W.  E.  Jones,  he  stated  that 
it  was  not  worth  while  for  him  to  give  the  contestants  a  con- 
siderable share  of  his  estate  because  they  were  extravagant 
and  would  waste  it.  Testimony  has  also  been  introduced,  and 
has  not  been  contradicted,  that  he  felt  aggrieved  over  the 
apparent  neglect  that  he  had  received  from  the  contestants. 
In  determining  whether  the  provisions  of  the  will  are  so  un- 
reasonable as  to  create  a  presumption  that  W.  E.  Jones  was 
of  unsound  mind,  it  is  not  necessary  that  the  facts  were  as  he 
supposed  at  the  time  of  the  execution  of  the  will,  and  if  you 
find  from  the  evidence  that  W.  E.  Jones  was  influenced  in  the 
provision  that  he  made  for  the  contestants,  by  the  opinion 
that  any  part  of  his  estate  he  gave  to  them  would  be  wasted, 
or  if  he  felt  aggrieved  because  of  the  apparent  neglect,  and 
for  that  reason  made  such  provision,  that  would  not  show 
mental  unsoundness,  even  if  such  opinions  were  unjustified, 
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and  the  facts  were  not  as  he  supposed  them  to  be.  W.  E. 
Jones  owned  the  property  disposed  of  and  had  the  right  to 
make  such  disposition  of  it  as  he  saw  fit. 

This  instruction,  we  think,  invaded  the  province  of  the 
jury,  and  seeks  to  limit  the  probative  force  of  such  testimony 
unreasonably.  If  the  facts  set  out  in  the  instruction,  claimed 
to  have  been  proven  without  contradiction,  were  as  stated, 
but  were  not  in  fact  true,  and  Jones  had  no  reasonable  ground 
for  believing  them  to  be  true,  the  jury  might  well  have  con- 
sidered such  opinions  entertained  by  him  as  substantial 
evidence  of  the  existence  of  the  very  fact  contended  for  by 
contestants. 

In  instruction  12,  asked  by  the  proponents,  the  court  was 
asked  to  say  to  the  jury:  ''The  attending  physician  is  pre- 
sumed to  know  the  state  of  the  mind  of  his  patient,  and  these 

are  facts  that  should  be  considered  by  the 
jury  in  determining  the  weight  that  should 
be  given  to  their  testim<my."  It  appears  in  this  case  that 
physicians  were  called  who  had  attended  the  deceased  during 
the  years  of  his  sickness;  that  they  were  called  as  witnesses 
to  testify  on  behalf  of  propcments.  There  were  other  doctors 
called,  as  experts,  who  had  not  attended  him  during  his  sick- 
ness, and  the  purpose  of  this  testimony  was  to  emphasize  and 
give  pnHninence  and  greater  probative  force  to  the  testimony 
of  the  doctors  who  attended  him  than  to  the  others  who  had 
not  attended  him,  but  who  testified  for  contestants,  and  this 
without  reference  to  prior  training  or  experience  in  matters 
of  this  kind.  There  is  no  presumption  that  a  physician  who  is 
called  to  attend  upon  a  sick  man,  to  treat  him  for  his  physical 
ailments,  is  better  qualified  to  testify,  as  to  the  mental  condi- 
tion of  the  patient,  from  the  mere  fact  of  attendance  upon  his 
physical  sickness,  than  is  one  who  is  trained  to  the  treatment, 
and  who  has  large  experience  in  the  treatment,  of  mental 
diseases.  We  think  here,  too,  cotmsel  sought  to  have  the  court 
invade  the  province  of  the  jury.    The  weight  to  be  given  to 
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the  testimony  of  a  witness  depends  upon  too  many  things  to 
justify  the  court  in  limiting  its  probative  force  to  one  particu- 
lar fact. 

In  proponents'  complaint  of  the  court's  refusal  to  give 
instruction  No.  10,  they  rely  upon  Mallow  v.  WaUcer,  115  Iowa, 
242,  in  which  the  court  said :  ^^  Walker  seems  to  have  had  suffi- 
cient mind  to  determine  for  himself  what  he  wanted  to  do,  and 
to  carry  out  his  purpose  with  reference  to  the  disposition  of 
what  property  remained  to  him,  and  it  is  not  for  us  to  pass 
upon  the  unreasonableness  of  such  disposition.  His  antipathy 
to  Mallow,  which  seems  to  have  been  suddenly  formed,  may 
have  been  justified ;  and,  even  if  unjustified,  would  not  show 
mental  incapacity." 

It  is  error  in  counsel  to  think  that  every  statement  made 
by  this  court,  when  passing  upon  the  sufficiency  of  evidence 
to  justify  a  conclusion  in  a  particular  case,  should  be  in- 
corporated into  instructions  given  to  the  jury  as  a  guide  to 
the  jury  in  determining  the  probative  force  of  testimony  sub- 
mitted to  it.  In  Mallow's  case,  this  court  was  discussing  the 
weight  of  the  evidence,  in  that  particular  case,  for  the  purpose 
of  determining  whether  or  not  the  conclusion  of  the  trial 
court  upon  the  whole  record  was  justified,  and  the  language 
quoted  was  used  in  that  ccmnection.  It  would  be  subversive 
to  justice  to  require  the  court,  in  its  instructions  to  the  jury, 
to  take  up  separately  each  item  of  evidence  offered  by  con- 
testants to  show  want  of  mental  capacity,  and  say  to  the 
jury,  as  to  each  item  so  separately  considered,  that  it  did  not, 
in  and  of  itself,  disconnected  from  all  the  other  testimony, 
show  want  of  mental  capacity.  As  said  before,  the  evidence 
is  to  be  considered  by  the  jury  as  a  whole.  Each  part  depends 
for  its  probative  force  largely  upon  the  other  testimony  sub- 
mitted upon  the  issue.  Each  fact  cannot,  and  ought  not,  to  be 
considered  by  the  jury  alone  and  disconnected  from  the  other, 
in  the  final  analysis  of  the  whole  case. 

In  support  of  proponents'  claim  that  the  court  erred  in 
refusing  to  give  the  twelfth  instruction,  the  proponents  rely 
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upon  In  re  Winslow's  Will,  146  Iowa,  67.  The  court  in  that 
case  approved  the  following  instruction:  ''Medical  men  have 
been  called  as  witnesses  in  this  case,  and  they  gave  an  opinion 
as  to  the  tnental  condition  of  the  said  Sarah  E.  Winslow 
foimded  on  personal  knowledge,  observation,  and  treatment 
of  the  deceased.  The  attending  physician  is  presumed  to 
know  the  state  of  mind  of  his  patient.  This  testimony,  and 
the  testimony  of  medical  men,  if  shown  by  the  testimony  to 
be  men  of  experience  in  cases  of  this  character,  when  they 
have  testified  touching  the  mental  condition  of  the  testatrix 
at  or  about  the  time  of  the  execution  of  the  will,  based  upon 
knowledge,  observation,  or  treatment,  may  be  given  by  you 
more  weight  and  consideration  than  the  testimony  of  non- 
professional witnesses,  but  this  is  a  question  for  you  to  deter- 
mine, and  you  are  to  say  and  determine  the  value  and  weight 
that  such  opinions  are  to  have  with  you  bearing  upon 
the  deceased's  mental  condition,  and  give  them  weight 
accordingly." 

Instruction  No.  12,  asked  by  proponents,  reads  as  fol- 
lows: ''In  this  case  proponents  have  introduced  testimony, 
as  to  the  mental  condition  of  W.  E.  Jones,  of  practicing 
physicians  who  have  treated  him  for  a  number  of  years  up 
to  the  date  of  his  death,  and  who  have  given  an  opinion  as  to 
his  mental  c(Hidition,  founded  on  personal  knowledge,  observa- 
tion, and  treatment.  The  attending  physician  is  presumed 
to  know  the  state  of  the  mind  of  his  patient,  and  these  are 
facts  that  should  be  considered  by  the  jury  in  determining 
the  weight  that  should  be  given  to  their  testimony."  This 
instruction  was  intended  to  call  particular  attention  to  the 
testimony  of  the  witnesses  called  by  proponents,  and  to  give 
them  a  certificate  of  character  and  their  testimony  probative 
force,  without  reference  to  the  thought,  without  suggestion 
to  the  jury  to  consider  the  fact,  as  to  whether  or  not  these 
men  were  shown  by  the  testimony  to  be  experienced  in  cases 
of  this  character ;  as  to  whether  or  not  they  have  shown  them- 
selves qualified,  by  their  observation  and  treatment,  to  give 
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a  more  weighty  opinion  as  to  the  mental  condition  of  testator. 
The  instruction  in  the  Winslow  case  was  only  to  call  the  mind 
of  the  jury  to  a  distinction  between  the  probative  force  of  the 
testimony  of  experts,  so  shown  to  be  qualified  to  speak,  and 
that  of  nonexperts,  not  so  qualified. 

Some  complaint  is  made  of  the  instructions  given  by  the 
court,  especially  the  second  and  eighth.  We  have  examined 
these  instructions  with  care,  and  find  they  have  support  in  the 
law  as  heretofore  announced  by  this  coui^t,  and  it  is  unneces- 
sary to  restate  the  reasons  upon  which  their  approval  rests. 

The  objection  to  the  eighth  instruction  seems  to  be  that 

the  jury  were  told  in  the  instruction  that  they  might  take 

into  consideration  the  evidence,  as  disclosed  upon  the  trial, 

relating  to   the   financial   condition  of  con- 
ic.  Samb  :  instruc- 

tiona :  con-       testants.     It  is  claimed  that  the  instruction 

formlty  to  evi- 
dence. ^j(j  jjQ^  confine  the  jury,  in  a  consideration 

of  this  phase  of  the  case,  only  in  so  far  as  a  knowledge  of  the 
conditions  of  contestants  financially  was  brought  home  to 
decedent.  But,  as  heretofore  stated  in  this  opinion,  there 
was  ample  proof  of  the  fact  that  whatever  the  condition  of 
contestants  was  financially,  a  knowledge  of  their  condition  was 
brought  home  to  decedent  before  the  making  of  the  will.  In 
view  of  the  whole  record,  we  think  there  was  no  reversible 
error  in  the  failure  of  the  court  to  limit  this  phase  of  the  case 
to  the  point  contended  for  by  appellants. 

A  motion  was  filed  by  appellants  to  dismiss  this  appeal 
on  the  ground  that  all  parties  interested  in  the  contest  were 
not  served  with  notice  of  the  appeal.  In  view  of  the  dis- 
position made  of  this  appeal,  we  do  not  find  it  necessary  to  pass 
upon  this  motion. 

We  would  suggest,  however,  that  in  contests  of  this  kind 
it  would  be  well  for  the  court  to  see  to  it  that  all  parties 
interested  in  the  contest,  or  whose  rights  might  be  affected 
by  a  determination  of  the  issues  raised  in  the  contest,  should 
be  served  with  notice  and  made  parties  of  record  before  the 
trial  is  permitted  to  proceed.     This  will  have  the  effect  of 
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avoiding  much  litigation^  and  enable  the  court,  in  one  proceed- 
ingf  to  determine  the  rights  of  all  parties,  who  are  affected 
thereby. 

Under  the  record  made  here,  we  find  no  ground  for  dis^ 
missing  the  appeal,  and  the  cause,  upon  the  whole  record  is — 
Affirmed. 

Ladd,  C.  J.,  and  DsasMBB  and  Evaks^  JJ.,  concur.    WrrH- 
BOW,  J.,  took  no  part 


S.  B.  Beatty  v.  Ann  J.  Snouffer,  Administratrix,  and  Fran- 
ces Benjamin  and  Virginia  McClelland,  Appellants. 

Estates  of  decedents:    claims:   allowance:   evimencb.    In  this  pro- 

1  eeeding  to  establish  a  claim  against  an  estate  the  evidence  while  in 
conflict,  Ib  held  to  be  sufficient  to  support  the  order  of  the  trial  court 
allowing  the  same. 

Same:     evidencb:     transactions  with  a  decxdbnt.     Where  it  ap- 

2  peared  that  decedent  came  into  possession  of  funds  belonging  to 
claimant  in  his  absence  and  through  another,  the  testimony  of 
claimant  as  to  the  amount  received  by  decedent  was  not  objection- 
able under  section  4604  Code. 

Same:     claims:     intebbst.    A  claim  once  allowed  with  the  approval 

3  of  the  administrator  should  draw  legal  interest  from  that  date, 
even  though  the  allowance  was  set  aside  at  the  instance  of  an  in- 
terested party  and  afterward  re-established. 

Appeal  from  Lirm  District  Ccmr*.— Hon.  Milo  P.  Smith, 

Judge. 

Tuesday,  Apbil  14,  1914. 

A  claim  of  S.  B.  Beatty,  in  due  form,  was  presented  to 
the  administratrix  of  the  estate  of  J.  J.  Snouffer,  deceased, 
who,  on  December  18,  1906,  consented  to  its  allowance,  and 
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it  was  allowed  by  the  clerk  of  the  district  court  on  the  follow- 
ing day.  On  March  23,  1911,  on  motion  of  Mrs.  Frances 
Benjamin,  a  daughter  of  deceased,  the  order  of  allowance  was 
set  aside ;  a  demurrer  to  the  application  having  been  overruled. 
Trial  was  had  to  the  court,  and  on  May  6,  1912,  the  claim  was 
established^  without  interest.  Both  parties  appeal;  that  of 
plaintiff  being  docketed  separately.  Reversed  on  plaintiff's 
appeal,  and  Affirmed  upon  that  of  defendant. 

J.  H.  Preston  and  M.  J.  DonneUy,  for  appellants. 

Jamison,  Smyth  &  Hann,  for  appellee. 

Ladd,  C.  J. — I.  The  claim  of  $1,195  was  allowed  S.  B. 
Beatty  against  the  estate  of  J.  J.  Snouffer,  deceased,  on 
December  19,  1906,  with  the  approval  of  the  administratrix, 
,    „  and  was  based  on  a  ledger  account  of  the 

1.    E«TATW  or  DB-  ^ 

SSnis"  allow-    d^c^ft^d  showing  a  balance  of  that  amount 
ance :  evidence.   Q^^g  ^he   claimant.     This  much  was  well 

established  by  the  evidence.  The  deceased  had  held  notes  and 
securities  for  the  claimant  pending  some  family  troubles,  and 
this  is  claimed  to  have  been  the  balance  on  hand,  and  the  only 
debatable  question  in  the  case  is  whether  certain  payments 
for  the  claimant  were  made  before  or  after  the  entry  of  this 
balance  in  the  ledger. 

On  the  11th  day  of  November,  1905,  Snouffer  paid  for 
claimant  attorney's  fees  to  Jamison  &  Smyth  $1,325,  and  on 
December  11,  1905,  $450  to  Smith  &  Smith  and  M.  P.  Smith. 
These,  if  made  after  the  date  of  the  entry,  would  more  than 
exhaust  the  balance  on  hand. 

It  is  difficult  to  ascertain  the  facts  with  any  degree  of 
certainty  from  the  record  befwre  us.  On  the  claim  as  filed 
was  pasted  a  typewritten  statement,  signed  by  the  admin- 
istratrix, in  words  following:  ** Cedar  Rapids,  Iowa,  June  1, 
1906.  This  is  to  show  that  Mr.  J.  J.  Snouffer  had  in  his  hands 
money  belonging  to  Mr.  S.  B.  Beatty  in  the  sum  of  one 
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thousand  one  hundred  ninety-five  ($1,195)  dollars  at  the  time 
of  his  death,  which  is  a  just  and  valid  claim  against  the  estaU- 
of  said  J.  J.  Snouffer  as  shown  by  the  books  of  said  J.  J 
Snouffer. ' ' 

Mr.  Smyth  testified  that,  as  he  recalled  it,  the  claimant 
and  the  administratrix  were  in  the  ofSce  of  Jamison  &  Smjtk 
at  the  time  and  talked  the  matter  over,  and  that  the  administra- 
trix said  that  she  ''had  looked  it  up  on  the  books  and  knew  it 
was  correct,*'  and,  further,  that  she  would  pay  for  it.    He 
testified  further  that  Mr.  Jamison  dictated  a  statement  to  the 
typewriter  at  the  time.    Mr.  Jamison  had  a  like  recollection, 
and  testified  further  that  the  deceased,  at  the  time  $1,325  was 
paid  to  his  firm,  said  to  him  that  he  then  held  $4,000  or  $5,000 
of  claimant's  money  in  his  possession.    The  clerk  in  the  office 
also  testified  that  the  administratrix  was  present  when  the 
paper  was  dictated  and  signed,  and  that  he  thought  claimant 
was  also  there.    On  the  other  hand,  the  administratrix  testi- 
fied that  she  had  no  such  conversation,  and  that  she  assented 
to  the  claim  at  the  suggestion  of  IVIr.  Jainison.    According  to 
claimant's  story,  he  was  in  Montana  at  the  time  the  above 
statement  was  signed,  but  that  he  had  a  conversation  with 
the  administratrix  before  going  in  which  she  had  said  the 
amount  claimed  was  due  him,  and  that  ''the  books  showed 
it";  that  upon  his  return  he  had  called  her  attention  to  the 
fact  that  the  account  was  in  Snouffer 's  handwriting,  and  she 
had  said,  **Yes,  she  had  signed  it,  and  it  was  correct."    He 
testified  further  that  the  deceased  had  shown  him  his  ledger 
exhibiting  a  balance  owing  him  of  $1,195  in  Snouffer 's  hand- 
writing just  before  he  went  to  Montana,  where  he  remained  a 
year;  that  he  left  for  that  state  in  the  fall,  late  in  the  fall. 
*  *  I  would  say  November  or  December. ' '    On  redirect  examina- 
tion he  added:  **I  gave  the  wrong  day  as  to  when  I  went  to 
Montana.    It  was  earlier. ' '    On  being  recalled,  after  the  pay- 
ments  mentioned   had  been   proven,   he   testified:     **I  did 
not  pay  Judge  Smith  the  $450.    It  was  paid  out  of  my  accannt 
I  did  not  pay  the  $1,325  to  Jamison  &  Smyth.  What  was  owed 
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to  me  after  the  payment  due  each  one,  I  gave  Mr.  Snouffer 
that  money,  and  he  paid  it  except  Crosby,  I  think<  I  don't 
know  whether  I  gave  the  money  or  check.  I  say  that  I  knew 
Snouffer  owed  me  $1,195.    When  he  negotiated  this  settlement, 

1  paid  it,  and  still  let  him  owe  me  the  $1,195. "  This  was  with- 
out objection,  and  tended  to  explain  how  the  balance  may  have 
continued  on  the  book  unchanged,  and  that  the  payments  were 
before  his  departure  for  Montana. 

Enough  of  the  evidence  has  been  recited  to  indicate  that 
there  was  room  for  either  conclusion  as  to  whether  these  pay- 
ments had  been  made  by  deceased  from  money  in  his  hands 
exhausting  this  balance.  The  finding  of  the  court,  as  is  con- 
ceded, must  be  accorded  the  same  effect  as  the  verdict  of  a 
jury.  We  entertain  much  doubt  as  to  the  correctness  of  the 
court's  conclusion.  It  certainly  has  evidence  for  its  support, 
and,  for  this  reason,  we  cannot  interfere. 

II.  In  the  course  of  his  examination,  claimant  was  asked : 
*'How  much  did  Mr.  Snouffer  receive  of  money  and  property 
in  his  hands  while  he  was  taking  care  of  your  matters?" 

2  Same-  evi-  Objection  that  the  witness  was  incompetent 
tioM®  'WitST^'  under  section  4604  of  the  Code  was  overruled, 
decedent.  ^^^^  ^y^e  witness  answered:  **He  had  nearly 

$&,000  at  one  time — $4,000 — well  put  in  $5,000. ' '  His  previous 
testimony  disclosed  that  deceased  obtained  his  (claimant's) 
notes  and  securities  from  Hedges  in  claimant's  absence,  so 
that  the  inquiry  did  not  necessarily  involve  a  transaction  be- 
tween him  and  the  deceased,  and  the  court  rightly  did  not  so 
assume  when  the  record  indicated  otherwise.  There  was  no 
error. 

III.  The  court,  in  allowing  the  claim,  excluded  interest 
prior  to  May  6,  1912,  the  date  of  the  entry.  It  was  for  a 
balance  owing  by  the  deceased  at  the  time  of  his  death,  and  we 
-    o .  .         know  of  no  reason  why  the  indebtedness  should 

3 .   Same  :  cldims  :  *' 

Interest.  j^q^  draw  interest  at  the  legal  rate  from  the 

time  of  the  allowance  of  the  claim  when  first  filed  on  Decem- 
ber 19,  1906.    It  had  been  allowed  with  the  approval  of  the 
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adminifitratrix,  and  on  the  subsequent  trial  this  was  confirmed. 
The  order  of  allowance,  then,  should  have  been  reinstated,  or 
interest  from  December  19,  1906,  should  have  been  included. 
On  plaintiff's  appeal,  reversed,  but  with  costs,  except  for 
printing  brief  taxed  against  plaintiff.  On  defendant's  appeal 
— Affirmed. 

Deemeb^  Oaynob,  and  Withbow,  JJ.»  concur. 


G.  L.  AsoHAN,  Appellee,  v.  J.  £.  MoDermott  and  0.  A. 
Sever,  Appellees;  Johanna  Aschan,  Qvaroian  of  Ida 
Matilda  Aschan,  Esther  Cobin  Aschan,  Cabl  Wu^liam 
Aschan,  Vada  Wn^HBLMiNA  Aschan  and  John  Edwin 
Aschan;  and  Ida  Math^da  Aschan,  Esther  Cosinne 
Aschan,  Carl  William  Aschan,  Vada  Wilhblmina 
Aschan  and  John  Edwin  Aschan,  Appellants. 

Judgments:     whxn  oonclusivx.    Where  the  court  has  jurisdictioii  of 

1  the  sabject  matter  and  of  the  parties  at  the  time  of  entering  an 
order,  the  order  is  final  and  binding  upon  all  the  parties;  and  any 
attempt  of  the  judge  in  vacation  to  set  the  order  aside  would  be 
of  no  effect. 

Guardianship:    distbibution  of  funds:    notice  to  minors:    ouasdian 

2  AD  litem.  In  the  distribution  of  funds  derived  from  the  sale  of  a 
decedent's  real  property  and  in  the  hands  of  a  guardian,  the  duly 
appointed  guardian  of  minors  represents  them,  and  it  is  not  neces^ 
sary  that  notice  of  the  application  of  distribution-  shall  be  served 
on  the  minors,  or  that  a  guardian  ad  litem  be  appointed,  unless 
the  action  of  the  regular  guardian  is  in  its  nature  adverse  to 
them. 

Bstates  ofi  decedents:,    order  of  distribution:    fraud:     evidence.  A 

3  judgment  may  be  set  aside  on  the  ground  of  fraud,  but  in  such 
cases  the  fraud  and  deceit  practiced  must  have  prevented  the  un- 
successful party  from  having  a  fair  trial.  Thus  where  one  claiming 
to  be  an  heir  of  decedent,  though  in  fact  there  was  no  relationship, 
made  application  for  distribution  to  him  of  a  share  in  decedent's 
estate  and  the  widow,  who  was  guardian  of  the  other  children,  had 
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full  knowledge  of  applicant's  relation  to  the  estate  and  of  the 
grounds  on  which  he  claimed  an  interest  therein,  and  was  in  no 
manner  circumvented  or  j)revented  from  urgipg  applicant's  want 
of  relationship  to  defeat  his  right,  no  such  showing  of  fraud  was 
made  as  would  authorize  a  vacation  of  the  order  of  distribfition. 

Same:     jtjdouents:     when  conclusive.     While  in  a  technical  sense 
4    an  order  for  distribution  of  the  funds  of  an  estate  is  not  a  judg- 
ment, it  is  a  final  adjudication  of  the  rights  of  parties,  and  is 
conclusive  unless  appealed  from  or  set  aside  in  some  direct  pro- 
ceeding. 


Appeal  from  Dallas  Districi  Court. — ^Hon.  Lobin  N.  Hays, 

Judge. 

Thubsday,  February  19, 1914. 

This  action,  as  here  presented,  is  on  defendants'  cross- 
petition,  in  which  they  seek  to  recover,  from  the  plaintiff, 
certain  moneys  belonging  to  the  estate  of  Carl  Aschan,  claimed 
to  have  been  wrongfolly  obtained  by  the  plaintiff  from  the 
defendants  under  an  order  of  court,  procured  through  the 
fraud  of  the  plaintiff  in  representing  himself  to  be  one  of  the 
heirs  of  the  estate.  Decree  dismissing  defendants'  cross- 
petition.    Defendants  appeal. — Affirmed. 

F.  O.  Byan,  for  appellants. 

C.  J.  EUer  and  White  dk  Clark,  for  appellee,  O.  L.  Aschan. 

Gaynor,  J. — On  the  18th  day  of  July,  1911,  the  plaintiff, 
G.  L.  Aschan,  filed  his  petition  in  the  district  court  of  Dallas 
county,  in  which  he  claimed  that  he  was  entitled  to  a  one-sixth 
interest  in  certain  land  belonging  to  the  estate  of  Carl  Aschan, 
then  deceased,  and  asking  that  his  interest  therein  be  estab- 
lished, and  that  such  interest  be  quieted  in  him.  His  petition 
was  in  three  counts.  In  the  first  count  he  claimed  that  he  is  a 
child  of  said  Carl  Aschan.   In  the  second  count  he  alleged  that 
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he  was  an  adopted  son  of  Carl  Ascban.    In  the  third  count  he 
alleged  that  in  1866  the  said  Carl  Aschan  orally  SLgreed.  with 
plaintiff's  father  that,  if  he  would  surrender  and  give  to  fahn 
the  said  child,  he  would  adopt  him  as  his  own,  and  that  he 
should  inherit  as  his  own  child  j  that  he  was  surrendered  by 
his  father  to  Carl  Aschan  under  said  agreement;  that  said 
Carl  Aschan  took  possession  of  him;  and  that  he  lived  and 
labored  with  the  said  Carl  Aschan  as  a  member  of  his  family 
until  after  he  became  of  age.    Other  facts  are  alleged  in  the 
petition  tending  more  or  less  to  sustain  and  exemplify  these 
claims. 

The  defendants  are  the  children  and  heirs  at  law  of  Carl 
Aschan,  except  the  defendant  Johanna  Aschan,  who  is  their 
mother  and  guardian.    They  each  deny  plaintiff's  claims. 

Upon  the  issue  thus  tendered,  the  court  found  for  the 
defendants,  and  the  plaintiff  has  not  appealed.    The  defend- 
ants, however,  filed  a  counterclaim  or  cross-petition  against 
the  plaintiff,  in  which  they  ask  judgment  against  him   twr 
$862.05,  and  as  a  ground  for  such  claim  allege  that  there  had 
been  a  former  sale  of  certain  land  belonging  to  the  estate  of 
Carl  Aschan,  and  that  plaintiff  wrongfully  obtained  an  order 
for  a  distribution  of  the  money  received  from  the  sale  on  the 
ground  that  he  was  a  son  of  Carl  Aschan,  and  that  under  said 
order  the  money  was  wrongfully  paid  to  the  plaintiff,  and  that 
the  heirs  of  Carl  Aschan,  defendants  herein,  are  now  entitled 
to  receive  it  back. 

It  appears  from  the  record  that  the  plaintiff  is  a  Swede ; 
that  Carl  Aschan  was  also  a  Swede ;  that  they  both  resided  in 
Sweden ;  that  the  father  of  the  plaintiff,  having  custody  and 
control  of  the  plaintiff,  turned  the  plaintiff  over  to  Carl  Aschan 
and  his  former  wife,  who  were  then  about  to  remove  to 
America;  that  the  Aschans  were  childless;  that  they  took  the 
child  and  brought  him  to  America;  that  he  lived  with  them 
as  a  member  of  their  family  until  after  the  death  of  Mrs. 
Aschan,  the  former  wife,  and  continued  to  so  live  up  to  the 
time  he  became  of  age ;  that  they  became  greatly  attached  to 
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him ;  that  he  was  always  treated  as  a  son;  that  he  took  their 
name ;  that  they  introduced  him  to  their  friends  and  neig^hbors 
as  their  son,  sometimes  as  their  adopted  son,  and  frequently 
spoke  of  their  intention  to  leave  their  property  to  him  when 
they  should  die ;  but  that  he  was  never,  in  fact,  adopted.  And 
the  court  found,  as  a  matter  of  law,  that  he  was  not  entitled 
to  inherit  anything  from  the  estate  of  Carl  Aschan;  that  he 
was  neither  a  child  by  birth  nor  adoption.  Plaintiff  has  not 
appealed,  and  we  have  no  concern  about  this  finding  of  the 
court.  Defendants,  having  appealed,  urge  that  they  were 
entitled  to  judgment  against  the  plaintiff  for  the  amount 
received  by  him  from  the  estate  of  Carl  Aschan.  Upon  this 
question,  the  record  shows  that  on  or  about  the  21st  day  of 
April,  1897,  Carl  Aschan  died,  leaving  surviving  him  his 
widow,  Johanna  Aschan,  and  the  following  named  children: 
Ida  Mathilda,  age  one  year;  Vada  Wilhelmina,  age  three 
years;  Carl  William,  age  five  years;  Esther  Corinne,  age  seven 
years ;  and  John  Edwin,  age  eight  years. 

On  the  11th  day  of  May,  1897,  the  plaintiff  in  this  case 
was  appointed  administrator  of  the  estate  of  Carl  Aschan,  and 
duly  qualified  and  gave  bond.  On  the  27th  day  of  May,  1898, 
he  filed  his  final  report,  as  such  administrator,  and  was  duly 
discharged. 

Johanna  Aschan  was  appointed  guardian  of  the  minor 
children  of  Carl  Aschan  and  procured  an  order  from  the  court 
for  the  sale  of  certain  real  estate  of  the  said  Carl  Aschan, 
which  resulted  in  her  receiving  from  said  sale  the  sum  of 
$7,758.50.  That  amount  she  held  in  her  possession  as  4he 
proceeds  of  such  sale.  Thereafter,  and  on  the  15th  day  of 
March,  1909,  the  plaintiff  herein  filed  the  following  application 
in  the  matter  of  the  guardianship  of  the  heirs  of  Carl  Aschan, 
deceased,  which  was  duly  verified : 

Comes  now  your  petitioner,  O.  L.  Aschan,  and  states: 
That  the  heirs  of  Carl  Aschan,  deceased,  are  as  follows :  Jo- 
hanna Aschan,  wife  of  deceased,  Ida  Matilda  Aschan,  Esther 
Corinne  Aschan,   Carl  William   Aschan,   Vada  Wilhelmina 
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Aschan,  John  Edwin  Aschan,  and  your  petitioner,  O.  L.  As- 
chan,  children  of  deceased.  That  in  accordance  with  an  order 
of  court  granted  March  24^  1908,  Johanna  Aschan,  guardian 
of  the  minor  heirs  of  Carl  Aschan,  deceased,  has  sold  a  cer- 
tain portion  of  the  estate  of  deceased  for  the  net  sum  of 
$7,758.50.  That  $858.50  of  said  sum  is  in  cash  and  the  re- 
maining $7,000  in  secured  notes  payable  on  the  following 
terms,  to  wit:  $1,000  payable  March  1,  1910;  $200  payable 
March  1,  1912;  $600  payable  March  1,  1913;  $600  payable 
March  1,  1914 ;  $600  payable  March  1,  1915 ;  $4,000  payable 
March  1,  1915.  -That  your  petitioner's  share  of  the  proceeds 
of  said  sale  is  one-sixth  of  two-thirds  of  $7,758.50,  or  $862.05. 
That  he  has  attained  his  majority  and  is  entitled  to  receive 
his  share  of  the  proceeds  at  once.  That,  in  order  to  effect  the 
division  necessary  to  enable  the  said  Johanna  Aschan  to  trans- 
fer and  pay  over  to  your  petitioner  his  share,  your  petitioner 
is  willing  to  receive  in  payment  thereof  the  note  for  $200,  pay- 
able March  1,  1912,  and  the  note  for  $600  payable  March  1^ 
1913,  and  the  balance  of  $62.05  cash.  Wherefore  your  peti- 
tioner prays  the  court  that  Johanna  Aschan,  guardian  of  the 
minor  heirs  of  said  estate,  be  authorized  and  empowered  to 
transfer  over  to  your  petitioner,  G.  L.  Aschan,  the  sum  of 
$862.05,  payable  according  to  the  terms  above  set  out. 

Thereupon  the  court  made  the  following  order: 

The  court,  having  read  the  foregoing  application  and 
being  fully  advised  in  the  premises,  hereby  authorizes  the  said 
Johanna  Aschan  to  transfer  and  pay  over  to  Q.  L.  Aschan, 
in  the  manner  and  terms  set  out  in  the  foregoing  application, 
the  sum  of  $862.05  as  his  share  of  the  proceeds  of  said  sale. 

Thereafter  the  judge  of  said  court,  on  the  1st  day  of  May, 
1909,  on  his  own  motion  and  without  notice  to  the  plaintiff, 
and,  as  we  understand  it,  in  vacation,  because,  as  he  says  in 
his  testimony,  he  felt  that  he  had  been  misled  at  the  time  the 
first  order  was  made,  and  that  there  had  been  in  fact  a  conceal- 
ment from  the  court  in  reference  to  G.  L.  Aschan 's  relationship 
to  Carl  Aschan,  entering  the  following  order : 

Now  on  this  1st  day  of  May,  1909,  the  matters  in  connec- 
tion with  said  estate  being  presented  to  the  court  for  consid- 
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eration,  and  it  appearing  to  the  court  that  on  the  27th  day 
of  March,  1909,  there  was  presented  an  application  for  an 
order  authorizing  the  guardian  to  apportion  proceeds  of  funds 
then  in  her  hands  to  one  O.  L.  Asphan,  as  a  child  of  the  de- 
ceased, having  attained  his  majority,  and  that  thereon  an 
order  was  made  approving  the  transfer  of  two  notes  in  the 
sum  of  $800  and  the  payment  of  $62.05  cash  to  the  said  0.  L. 
Aschan,  as  the  child,  from  the  proceeds  of  the  estate.  It  now 
appearing  to  the  court  that  the  said  O.  L.  Aschan  was  not  a 
child  of  deceased,  Carl  Aschan,  or  at  least  that  the  relation- 
ship of  the  said  G.  L.  Aschan  to  the  said  Carl  Aschan  being 
seriously  in  doubt,  and  no  showing  having  been  made  that  the 
said  G.  L^  Aschan  is  entitled  to  any  part  of  the  estate  of  Carl 
Aschan,  the  order  made  and  entered  by  the  court  upon  said 
application  and  the  approval  thereof  is  now  hereby  rescinded 
and  canceled,  and  the  action  of  the  said  Johanna  Aschan, 
guardian,  in  the  settlement  and  transfer  and  payment  of  notes 
and  money  to  the  said  G.  L.  Aschan  is  disapproved. 

It  appears  that  all  the  information  that  Judge  Nichols 
obtained  upon  which  he  based  this  last  order  was  from  con- 
versations had  with  the  guardian  of  these  minor  defendants 
and  the  attorneys  interested  in  the  controversy.  It  also  ap- 
pears that  the  guardian  had  complied  with  the  first  order  and 
had  delivered  to  the  plaintiff  the  notes  and  money,  as  therein 
ordered,  and  this  before  the  second  order  was  made.  It  also 
appears  that  the  guardian  oi  these  minors  had  knowledge  of 
the  application  made  by  the  plaintiff  for  distribution  at  the 
time  it  was  made,  and  the  application  was  verified  by  her 
attorney,  although  at  the  same  time,  he  acted  for  the  plaintiff 
in  this  matter. 

Wfe  would  gather  from  the  whole  record  that  the  plaintiff 
honestly  believed  that  he  was  entitled  to  share  in  the  estate 
of  Carl  Aschan  at  the  time  he  made  the  application,  and  we 
would  infer,  from  the  fact  that  the  guardian  did  not  protest 
against  it,  that  she  also  believed  or,  if  she  did  not  believe, 
consented  to  his  sharing  at  that  time  in  the  estate  of  Carl 
Aschan,  as  heir  or  otherwise.  There  was  no  actual  or  inten- 
tional fraud  perpetrated,  on  the  court.    It  is  apparent  that 
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both  parties,  at  the  time  this  first  order  was  made  and  at  the 
time  it  was  complied  with  by  the  guardian,  believed  that  the 
plaintiff  was  entitled  to  what  he  received. 

The  defendant's  counterclaim  against  the  plaintiff  is  based 
upon  the  theory  that  the  first  order  of  distribution,  in  which 
plaintiff  received  the  $862.05,  was  wrongfully  entered,  and 
that  fraud  was  practiced  upon  the  court  in  entering  it,  and 
that  therefore  the  second  order,  made  by  the  judge  on  his  own 
motion,  supersedes  the  first  order,  and  defendants  are  now 
entitled  to  recover  that  amount  from  the  plaintiff. 

The  court  from  which  this  appeal  is  taken  made  the  fol> 
lowing  finding  of  fact  touching  this  matter : 

The  guardian  reported  the  sale  of  the  property  to  the 
court,  and  the  court  approved  the  sale  without  any  order 
made  as  to  what  should  be  done  with  the  funds,  or  as  to  what 
interest,  if  any,  defendants  had  therein;  that  the  petition  of 
the  plaintiff  for  distribution,  in  which  he  asked  to  be  recog- 
nized as  one  of  the  heirs,  was  presented  by  the  attorney  of 
record  who  appeared  for  the  guardian  in  the  original  case  in 
which  the  sale  of  the  land  was  made;  that  on  the  same  day 
Johanna  Aschan,  as  guardian  of  these  minors,  filed  her  appli- 
cation with  the  court  in  the  same  case,  asking  that  she  be 
allowed  the  sum  of  $200  for  the  support  of  the  minors;  that 
both  these  applications  were  made  at  the  same  time,  both 
applications  were  presented  by  the  same  attorney,  and  the 
orders  entered  on  the  same  date ;  that,  on  the  1st  day  of  May 
following,  the  judge,  who  made  the  order,  filed  a  revocation 
of  the  same,  but,  before  this  revocation  was  made,  the  order, 
as  it  appears,  had  been  complied  with  by  the  guardian,  and 
the  money  paid  under  it. 

This  controversy  turns  upon  the  force  and  effect  to  be 
given  to  the  first  order  made  by  the  court  directing  tiie 
guardian  to  pay  to  the  plaintiff  the  $862.05  which  the  guardian 
now  seeks  to  recover  back. 

If  the  court  had  jurisdiction  of  the  subject-matter  and 
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of  the  parties  at  the  time  the  order  was  made,  it  became  a  final 

and  binding  order  upon  all  parties  affected  by 
When  conciu.      it,  over  whom  the  court  had  jurisdiction,  and 

any  attempt  by  the  judge  in  vacation  to  set 

aside  and  nullify  the  order  made  by  the  court  would  be  void 

and  of  no  effect. 

It  is  not  true,  as  counsel  contends,  that,  in  the  making 

of  these  orders  for  the  distribution  of  funds  in  the  hands  of 

the  guardian,  it  is  necessary  that  notice  of  an  application  for 

the  order  of  distribution  shall  be  served  upon 

2       OlTABDIANfmrTP  * 

distribation  of'  the  minOTS,  or  that  they  shall  be  required  to 

funds :  notice  to 

S?**«i'  /« *'"  represented  by  a  guardian  ad  litem.    Their 

duly  appointed  guardian  represents  them  for 
all  purposes  connected  with  the  settlement  of  the  estate,  except 
where  the  action  of  the  guardian  is  adverse  in  its  nature  to 
their  interest,  such  as  in  the  sale  of  real  estate  belonging  to 
the  minors.    See  Brewer  v.  Stoddard,  49  Iowa,  279. 

The  guardian  of  these  minors,  who  is  now  seeking  to 
recover  this  money  back  from  the  plaintiff,  had  full  knowledge, 
as  it  appears  from  the  record,  of  the  relationship  of  the 

plaintiff  to  the  estate  and  the  grounds  upon 
cedents:  order  which  he  predicated  his  right  to  participate 

of  distribution :  .       ,  ^,  .  . 

Jraud ;  evi-        m  the  estate.    She  was  m  no  way  circumvented 

or  prevented  by  the  plaintiff  from  asserting 
in  that  proceeding  what  she  now  claims  to  be  a  fact.  Nor 
was  tnere  any  fraud  practiced  on  her  which  prevented  her 
from  making  known  to  the  court  the  facts  which  she  now  urges 
and  says  defeats  the  plaintiff's  right  to  participate  in  the  estate. 
With  full  knowledge  of  all  the  facts  which  she  now  asserts, 
she  complied  with  the  (nrder  of  the  court  and  paid  to  the 
plaintiff  this  money.  The  order  directing  the  guardian  to  pay 
the  plaintiff  this  money  was  a  final  order,  properly  entered 
of  record  by  the  court,  and  so  binding  upon  all  parties,  unless 
appealed  from  or  set  aside  by  some  direct  proceeding,  and  the 
trial  court  acted  without  authority  in  law  in  setting  aside  this 
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order  on  his  own  motion,  without  notice  to  the  plaintiff,  and  in 
vacation. 

The  fraud  which  will  authorize  the  setting  aside  of  a 
decree  or  judgment  must  be  such  as  prevents  the  unsuccessful 
party  from  having  a  trial.  As  said  in  United  States  v.  Throck- 
morton, 98  U.  S.  65  (25  L.  Ed.  93) : 

Where  the  unsuccessful  party  has  been  prevented  from 
exhibiting  fully  his  case  by  fraud  or  deception  practiced  on 
him  by  his  opponent,  as  by  keeping  him  away  from  court,  a 
false  promise  of  a  compromise,  or  where  the  defendant  never 
had  knowledge  of  the  suit,  being  kept  in  ignorance  by  the  acts 
of  the  plaintiff,  or  where  an  attorney  fraudulently  or  without 
authority  assumes  to  represent  a  party  and  connives  at  his 
defeat,  or  where  the  attorney  regularly  employed  corruptly 
sells  out  his  client's  interest  to  the  other  side,  these  and  simi- 
lar cases,  which  show  that  there  has  never  been  a  real  contest 
in  the  trial  or  hearing  of  the  case,  are  reasons  for  which  a  new 
suit  may  be  sustained  to  set  aside  and  annul  the  former  judg- 
ment or  decree  and  open  the  case  for  a  new  and  fair  hearing 
(citing  many  cases).  In  all  these  cases,  and  many  others 
which  have  been  examined,  relief  has  been  granted  on  the 
ground  that,  by  some  fraud  practiced  directly  upon  the  party 
seeking  relief  against  the  judgment  or  decree,  that  party  lias 
been  prevented  from  presenting  all  of  his  case  to  the  court. 

In  Pico  V.  Cohm,  91  Cal.  129  (25  Pac.  970, 13  L.  R.  A.  336, 
25  Am.  St.  Rep.  159) ,  the  court  said : 

That  a  former  judgment  or  decree  may  be  set  aside  and 
annulled  for  some  fraud  there  can  be  no  question;  but  it 
must  be  a  fraud  extrinsic  and  collateral  to  the  questions  ex- 
amined and  determined  in  the  action.  And  we  think  it  is 
settled  beyond  controversy  that  a  decree  will  not  be  vacated 
merely  because  it  was  obtained  by  forged  documents  or  per- 
jured testimony.  The  reason  of  the  rule  is  that  there  must 
be  an  end  of  litigation;  and  when  persons  have  once  sub- 
mitted a  matter,  or  have  had  the  opportunity  of  submitting 
it,  for  investigation  and  determination,  ...  it  must  be 
regarded  as  final  and  conclusive,  unless  it  can  be  shown  that 
the  jurisdiction  of  the  court  has  been  imposed  upon,  or  that 
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the  prevailing  party,  by  some  extrinsic  or  collateral  fraud, 
has  prevented  a  fair  submission  of  the  controversy. 

In  Oraves  v.  Oraves,  132  Iowa,  205,  it  is  said : 

While  there  are  suggestions  in  argument  in  some  particu- 
lar cases  which  seem  to  indicate  that  false  swearing  may  be 
a  ground  for  vacating  a  judgment  {Heatkcote  v,  Haskins,  74 
Iowa,  566;  Brawn  v.  By  am,  59  Iowa,  52),  yet  in  neither  case 
was  the  question  squarely  decided.  In  all  other  cases,  where 
new  tHals  were  granted,  there  was  some  active  fraud,  omis- 
sion, or  concealment,  some  extrinsic  or  collateral  acts,  not  in- 
volving the  merits  of  the  case.  In  Tucker  v.  Stewart,  121 
Iowa,  714,  we  said  that  the  rule  announced  by  the  Supreme 
Court  of  the  United  States,  in  United  States  v,  Throckmorton, 
is  that  uniformly  followed  in  this  state.  This  settles  the  mat- 
ter for  this  jurisdiction,  and  we  need  only  restate  the  doctrine, 
which  is  that  false  swearing  or  perjury  alone  is  not  ground 
for  setting  aside  or  vacating  a  judgment.  But  if  accompanied 
by  any  fraud,  extrinsic  or  collateral,  to  the  matter  involved  in 
the  original  case,  sufScient  to  justify  the  conclusion  that  but 
for  such  fraud  the  result  would  have  been  different,  a  new 
trial  may  be  granted. 

See,  also,  Kwenisky  v,  Sirovy,  142  Iowa,  385,  in  which  the 
matter  now  under  consideration  was  fully  discussed. 

But  it  is  contended  that  this  order  was  not  a  judgment 
^or  decree  such  as  is  contemplated  in  the  foregoing  decisions, 

and  reliance  is  had  upon  Latham  v.  Myers, 
mentL:  wh£a  57  lowa,  519;  McOec  V.  AUison,  94  Iowa, 
~    ^  ^^'         527 ;  Corhin  v.  McAUister,  144  Iowa;  1\, 

It  is  true,  in  a  technical  sense,  the  order  made  was  not  a 
judgment,  but  it  was  a  final  order,  establishing  rights  and 
directing  the  party  against  whcHn  it  was  made  to  perform 
as  therein  directed.  Though  not  a  judgment,  it  is  an  adjudi- 
cation by  a  court  having  authority  and  jurisdiction  to  deter- 
mine and  decide  the  matter,  and  it  appears  that  the  order 
has  been  fully  performed  by  the  party  against  whom  it  was 
directed.  Though  not  a  judgment,  it  has  the  same  force  and 
effect,  so  far  as  it  adjudicates  the  matters  before  the  court. 
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and  is  final  and  conclusiye  unless  appealed  from  or  set  aside 
by  some  direct  proceeding.  It  establishes  and  settles  the  rights 
of  the  parties,  in  respect  to  the  matter  therein  determined,  and 
the  same  rule  governs  the  parties  in  respect  thefeto  as  in  any 
other  decree  or  adjudication  when  attacked  for  fraud. 

In  this  case,  however,  there  was  no  fraud  practiced  by 
the  plaintiflF.  He  believed,  and  from  the  record  we  are  justified 
in  saying  he  had  reason  to  believe,  that  he  was  entitled  to 
what  he  asked  for.  Up  to  that  time  the  guardian,  who  j^  now 
complaining,  was  of  the  opinion,  and  acted  upon  the  theory, 
that  he  was  entitled  to  participate  in  the  estate.  She  cannot 
urge  now  her  own  negligence  or  carelessness  to  avoid  the  effect 
of  the  order  so  made  by  the  court. 

Since  the  appeal  in  this  case  was  taken,  the  defendants 
have  filed  a  motion  in  the  probate  court  to  set  aside  the  first 
order  made  by  Judge  Nichols,  and  for  this  reason  the  plaintiff 
has  moved  to  dismiss  the  appeal  in  this  case.  We  think  there  is 
no  merit  in  this  motion,  and  the  same  is  overruled. 

We  find  no  reason,  in  fact  or  in  law,  for  disturbing  the 
decree  of  the  court  herein  entered,  and  the  same  is  therefore — 
Affirmed. 

Ladd,  C.  J.,  and  Deemer  and  WrrHBOW,  JJ.,  concur. 
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AB8TBACT  OF  TiTLB  TO  ACTIONS 

ABSTRACT  OF  TITLE.    See  Rkal  Propebtt. 
ABIf^S  OF  PROCESS.    See  Attachments. 

ACTIONS. 

Certiorari:  Notice  of  hearing.  Where  no  stay  of  proceedings  in  the 
lower  court  was  demanded  under  a  writ  of  certiorari,  service  of 
notice  of  hearing  upon  the  court  helow  was  not  a  condition  prece- 
dent to  the  issuance  of  the  writ.    Dalton  v.  District  Court,  187. 

Same:  Application  of  writ.  Where  the  court  had  jurisdiction  of  the 
subject  matter  and  the  parties  in  a  suit  for  libel,  an  order  for 
the  production  of  defendant's  books  showing  the  circulation  of  the 
paper  in  which  the  alleged  libel  was  published  is  not  reviewable 
by  certiorari ;  as  there  is  a  complete  remedy  in  such  cases  by  appeal. 
It  is  only  where  the  court  has  acted  illegally  that  certiorari  is 
available.    Idem. 

Intervention.  To  entitle  a  party  to  intervene  in  an  action  between 
others  he  must  have  an  interest  in  the  subject  of  litigation,  and 
must  either  join  the  plaintiff  in  claiming  what  is  sought  by  the 
petition,  or  unite  with  the  defendant  in  resisting  the  claim  of 
plaintiff,  or  present  a  demand  adverse  to  both  plaintiff  and  de- 
fendant. He  cannot  come  into  the  action  upon  an  independent 
right  of  action  which  will  be  in  no  way  affected  by  the  outcome 
of  the  original  controversy.  Thus  the  makers  of  usurious  notes 
cannot  intervene  and  assert  usury,  in  an  action  for  specific  per- 
formance of  a  contract  providing  that  defendant  should  accept  such 
notes  as  part  of  the  consideration,  which  action  was  defended  on 
the  ground  that  the  notes  were  usurious.    Steltzer  v.  Compton,  465. 

Trial  in  equity:  Transfer  of  cause:  Waiver.  Where  the,  facts 
pleaded  in  the  petition  to  enjoin  defendant  from  trespassing  or  in- 
terfering with  plaintiff's  possession  of  certain  lots  clearly  entitled 
him  to  some  form  of  relief,  if  true,  but  defendant  claimed  that  the 
remedy  was  at  law,  his  failure  to  move  for  a  transfer  of  the  cause 
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to  the  law  aide  of  the  docket  was  a  waiver  of  any  error  in  trying 
the  case  aS'  an  equitable  action.     Kamrar  v.  Butler,  293. 

AOOOUNTINO. 

Presumption:  Matters  iuTOlved.  Where  there  was  an  accounting 
between  the  owner  and  a  cropper  of  land,  which  involved  the  deal- 
ings of  the  parties,  it  will  be  presumed  that  all  claims  between 
the  parties  were  settled,  including  a  claim  for  services  upon  tAe 
^ann,  in  the  absence  of  an  affirmative  showing  otherwise.  Farmer 
V.  Underwoodi  587.  « 

ACCRBTIONSb    See  Waters. 

ADMINISTRATORS.    See  Estates  or  Decedents. 

ADULTBRY.    See  Criminal  Law— Marriage  and  Divorce. 

ADVERSK  POSSESSION.    See  Tenancy. 

AGENOT. 

Brokers:  Action  for  commissioB:  Bvidenoe.  In«  this  action  for  a 
broker's  compensation  the  evidence  is  reviewed  and  held  to  sup- 
port a  finding  that  defendant  engaged  plaintiff  to  make  an  exchange 
of  his  farm,  that  he  produced  a  party  with  whom  an  oral  contract 
of  exchange  was  made,  ready,  able  and  willing  to  perform,  no 
objection  being  then  made  by  defendant  to  an  existing  mineral 
lease.     AUgood  v.  Fahrney,  540. 

Action  for  commission:  Performance  of  contract.  An  agent  per- 
forms his  contract  to  procure  a  purchaser  of  land  when  be  pro- 
duces a  buyer  ready,  able  and  willing  to  purchase  on  the  terms 
proposed,  or  which  are  acceptable  to  the  owner.  To  entitle  him  to 
his  commission  the  offer  need  not  be  made  directly  by  the  pur- 
chaser to  the  owner;  it  will  be  sufficient  if  made  under  such  dr-. 
cumstances  that  the  seller  may  be  required  to  execute  a  binding 
contract.  Thus  where  the  purchaser  was  within  calling  distance 
when  the  agent  communicated  to  the  owner  the  offer  of  the  pur- 
chaser, who  was  ready  and  willing  to  reduce  the  offer  to  writing  if 
desired,  the  contract  of  agency  was  sufficiently  performed  to  entitle 
the  agent  to  his  compensation.    Beamer  v.  Stuber,  309. 

Snbseqnent  wrongful  act  of  owner:  Evidence.  Where  the  agent 
found  a  purchaser  ready,  able  and  willing  to  purchase  on  the  terms 
proposed  by  the  owner,  the  subsequent  act  of  the  owner  in  con- 
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veying  the  property  to  another  would  not  affect  his  right  to  his 
commission..  In  the  present  case  the  evidence  is  held  insufficient 
to  show  that  defendant  made  a  pretended  sale  to  another  and 
through  him  to  a  purchaser  procured  by  plaintiff,  for  the  purpose 
of  defeating  his  commission.    Idem. 

ft 

Same:  Evidence.  It  is  incumbent  upon  a  real  estate  broker  when 
suing  for  a  commission  to  show  that  the  purchaser  produced  by 
him  was  willing  to  enter  into  a  binding  contract  on  the  terms  pro- 
posed, and  the  testimony  of  the  proposed  purchaser  to  that  effect 
is  competent.    Idem, 

Same:  Evidence:  Prejudice.  In  this  action  for  commissions  for 
procuring  a  purchaser,  in  which  plaintiff  contended  that  defendant 
made  an  intermediate  sale  to  another  party  for  the  purpose  of 
defeating  his  right  to  commissions,  the  evidence  of  the  attorney 
who  prepared  the  contract  of  sale  that  in  securing  the  assent  of 
the  purchaser  to  a '  substitution  of  the  intermediate  purchaser  as 
seller,  instead  of  the  owner,  he  explained  that  it  was  done  to  avoid 
the  payment  of  two  commissions,  was  inadmissible;  and  in  view 
of  the  fact  the  attorney  was  an  unbiased  witness  its  admission 
was  not  only  erroneous  but  extremely  prejudicial  as  well.     Idem. 

Same.  In  an  action  for  commission  for  the  sale  of  land  it  is  com- 
petent to  show  why  the  sale  to  the  proposed  purchaser  was  not 
consummated.     Idem. 

APPEAL.  3ee  Eminent  Domain. 

■ 

Direction  of  verdict:  Waiver  of  motion:  Sufficiency  of  evidence: 
Review.  By  the  introduction  of  evidence  after  a  motion  for  a 
directed  verdict  at  the  close  of  plaintiff's  case  for  insufficiency  of 
the  evidence,  the  defendant  waives  any  error  in  the  ruling  upon 
the  motion:  and  unless  the  question  is  again  properly  raised  dur- 
ing the  trial  the  sufficiency  of  the  evidence  to  support  the  verdict 
will  not  be  reviewed  on  appeal.    Vogt  v.  Railway  Co.,  158. 

IHsmissal.  Where  two  appellants  dismissed  their  appeal  after  it 
had  been  perfected,  they  were  not  entitled  to  a  dismissal  as  to 
the  remaining  appellant  because  of  his  failure  to  serve  notice  of 
appeal  on  them  thus  making  them  appellees.    Kinkead  v.  Peet,  65. 

Findings  of*  fact:  Conclusiveness.  The  findings  of  fact  by  the  court 
in  a  law  action  when  supported  by  the  evidence  are  not  revie^v- 
able  on  appeal.    Hoyt  v.  Griggs,  672. 
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Law  of  the  case.  The  ruling  upon  a  former  appeal  that  the  evidence 
of  waiver  of  a  provision  of  tlie  contract  of  sale  was  sufficient  to 
take  that  question  to  the  jury,  constitutes  the  law  of  the  case  on 
a  retrial  on  substantially  the  same  evidence.  Reeves  &  Co.  v. 
Younglove,  151. 

Rejected  eTidence:  Necessity  for  offer  of  proof.  Error  for  the  rejec- 
tion of  evidence  cannot  be  urged  on  appeal,  in  the  absence  of  any- 
thing in  the  record  to  show  what  the  testimony  of  the  witness 
would  have  been  if  received.     Gittings  v.  Duncan,  373. 

Review  of  court  findings.  Where  the  evidence  upon  material  issues 
in  an  equity  case  was  conflicting,  the  findings  of  the  trial  court  who 
saw  and  heard  the  witnesses  will  be  given  some  weight  by  the 
appellate  court.    Conn  v.  Converse,  604. 

Reviewable  assignments  of  error.  The  appellate  court  will  not  pass 
upon  assignments  of  error  in  a  law  action,  upon  which  the  trial 
court  has  not  had  an  opportunity  to  rule.    Vogt  v.  Railway  Go.,  158. 

Supersedeas  bond:  When  judgment  may  be  stayed.  The  right  of 
appeal  ordinarily  carries  with  it  the  statutory  right  of  staying 
enforcement  of  the  judgment  appealed  from  by  the  filing  of  a 
supersedeas  bond,  the  office  of  which  is  to  preserve  the  status 
quo  of  the  parties;  but  in  case  the  judgment  or  order  has  been 
previously  executed,  or  is  self-executing,  there  is  nothing  upon 
which  the  supersedeas  bond  can  operate,  and  the  filing  of  the  same 
in  such  cases  would  be  inoperative.  Haddick  v.  District  Court  of 
Polk  County,  417. 

Trial  de  novo.  An  action  to  set  aside  an  alleged  fraudulent  convey- 
ance is  triable  de  novo  on  appeal,  and  the  appellate  court  will 
examine  the  evidence  and  determine  the  ultimate  facts.  Robertson 
v.  U.  S.  Live  Stock  Co.,  230. 

Motion  for  directed  verdict:  Waiver.  Where  a  defendant  proceeds 
to  introduce  its  evidence,  after  the  overruling  on  a  motion  to 
direct  a  verdict  at  the  close  of  plaintifTs  case,  it  cannot  complain  of 
the  ruling  on  appeal.    Finnane  v.  City  of  Perry, - 171. 

Verdict  upon  confiicting  evidence.  The  verdict  of  a  jury  rendered 
upon  conflicting  evidence  is  conclusive  of  the  issue  on  appeal.  Git- 
tings V.  Dimcan,  373. 

ARGUMENT.    See  New  Trial. 
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ASSAULT. 


Assault  and  battery:  Evidence.  In  this  actian  for  damages  for 
assault  and  battery  the  evidence  is  held  to  present  a  case  for  the 
jury.     Moran  v.  Martinson,  712. 

Same.  A  witness  who  visited  plaintiff  the  day  following  an  alleged 
assault  and  battery  was  competent  to  testify  that  she  said  she 
was  not  feeling  well;  as  there  was  nothing  in  the  statement  tend- 
ing to  give  a  reason  for  her  condition,  or  to  explain  the  alleged 
assault.    Idem, 


Same:  Self-defense:  Instruction.  When  one  has  been  nK^aulted 
he  may  use  such  force  in  repelling  the  attack  as  then  appears  rea- 
sonably necessary  to  protect  himself  from  imminent  injury;  the 
instruction  in  the  instant  case  restricting  defendant  to  the  use  of 
necessary  force,  rather  than  such  as  appeared  to  be  reasonably 
necessary,   was  erroneous.     Idem, 

Same.  The  right  of  self-defense  arises  when  one  has  been  assaulted; 
and  when  such  defense  is  in  the  case  the  court  should  properly 
instruct  thereon,  even  though  no  request  was  made,  a  failure  to  do 
which  constitutes  error.    Idem, 

Same:  Conflicting  instructions.  Where  the  court  instructed  that 
the  burden  was  on  plaintiff  to  show  that  she  was  assaulted  when 
upon  the  public  highway  and  in  the  peace  of  the  state,  the  further 
instruction  that  the  undisputed  evidence  showed  that  plaintiff 
was  trespassing  upon  defendant's  premises,  and  illegally  carrying 
a  revolver  on  the  Sabbath,  and  which  permitted  recovery  without 
proof  of  the  facts  required  in  the  former  instruction,  was  con- 
flicting and  erroneous.    Idem, 

Use  of  force  in  the  defense  of  property:  Instructions.  Where  an- 
other is  rightfully  in  possession  of  personal  property  the  owner  is 
not  justified  in  committing  an  assault  for  the  purpose  of  regaining 
possession  of  the  same;  but  having  a  right  of  possession  and  to 
enter  the  premises  of  the  other  for  the  purpose  of  removal  he  may 
defend  his  possession  thus  acquired  by  consent  with  the  exercise 
of  reasonable  force:  and  where  the  evidence  tends  to  support  the 
contention  that  possession  was  acquired  by  consent  of  the  other 
party  the  jury  should  be  instructed  as  to  the  rig\it  to  exercise  force 
in  defense  thereof.    Biggs  v.  Seufferlein,  241. 
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ATTACHMENT.  S«e  Malicious  Prosecution. 

Abuse  of  pf oceMC  Evidence.  In  an  action  for  abuse  of  process  in  the 
levy  of  an  attachment  the  defendant  may  show  that  he  had  good 
grounds  for  proceeding  in  that  manner,  that  he  endeavored  to  set- 
tle the  claim  with  plaintiff  after  the  levy,  and  what  plaintiff  had 
stated  when  he  made  a  bill  of  sale  of  the  property  levied  upon,  as 
bearing  on  the  questions  of  probable  cause  and  of  malice.  De- 
fendant should  also  have  been  permitted  to  show  in  this  case 
that  plaintiff  made  a  bill  of  sale  to  the  property  levied  upon, 
signed  by  himself  alone,  in  resistance  to  his  claim  that  the  prop- 
erty was  exempt.    Shadden  v.  Butler,  1. 

Same:  Probable  cause:  Evidence.  In  actions  for  abuse  of  process 
the  plaintiff-  must  prove  want  of  probable  cause;  and  this  cannot 
be  shown  by  proof  of  nutlice  alone,  although  malice  may  be  in- 
ferred from  want  of  probable  cause.  The  instructions  in  this  case 
were   erroneous   in    failing   to   require  proof   of   probable   cause. 

Same:  Malice:  Instructions.  Instructions  submitting  the  question 
of  malice,  in  an  action  for  abuse  of  process,  bearing  simply  on 
the  question  of  exemplary  damages  and  not  on  the  question  of 
plaintiff's  ri^ht  of  recovery,  were  erroneous.    Idem. 

Garnishment:  Liability  of  garnishee.  The  liability  of  a  garnishee 
is  no  greater  than  that  of  the  judgment  debtor:  and  in  the  absence 
of  some  fault  on  his  part  he  will  not  be  put  in  a  position  where 
he  may  be  compelled  to  pay  the  debt  twice.  Dickinson  v.  Davis, 
449. 

Same:  Property  subject  to  garnishment  In  the  instant  case  the 
garnishee  bank  was  not  liable  as  such  because  holding  a  note  of  the 
judgment  debtor  as  purchaser  and  indorsee;  as  the  judgment 
debtor  was  primarily  liable  on  the  note  and  would  have  no  right 
in  it  until  he  paid  it,  and  the  judgment  creditors'  rights  were  only 
those  of  the  judgment  debtor.    Idem. 

Same:  Liability  of  garnishee.  A  garnishee  is  not  liable  for  indebt- 
edness due  the  judgment  debtor,  where  a  note  evidencing  the 
indebtedness  had  been  transferred  by  the  judgment  debtor  to 
another  as  collateral  security ;  as  the  garnishee  would  not  be  owing 
anything  until  the  note  was  transferred  back  to  him.  Idevn, 

Same.  Where  a  bank  as  garnishee  held  collateral  of  the  judgment 
debtor  to  secure  an  indebtedness,  the  plaintiff  was  entitled  only  to 
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a  contingent  judgment  against  the  bank,  either  giving  the  right 
to  the  collaterals  after  paying  the  bank's  claim,  or  providing  that 
the  bank  should  collect  the  collaterals  and,  after  deducting  its  own 
claim,  pay  the  balance  to  the  plaintiff.    Idem, 

ATTORNEY  AND  CLISNT.    See  Attornets. 

ATTORNEYS'  FEES.  See  Attorneys— Bkal  Pbopebtt 

ATTORNEYS. 

Attorney  and  client:  RecoTery  by  attorney  in  same  action.  Ordi- 
narily an  attorney  cannot  obtain  an  adjudication  in  his  own  favor 
against  his  client,  while  representing  his  client  in  the  same  action, 
whether  other  attorneys  are  associated  with  him  or  not.  Kinkead 
V.  Peet,  66. 

Attorney  and  client:  Representation  of  parties  with  adverse  in- 
terests.  Plaintiffs  were  employed  to  prosecute  an  action  for 
seduction  and  obtained  a  settlement,  taking  a  note  and  mort- 
gage as  security.  Subsequently  they  brought  suit  to  foreclose 
the  mortgage  and  establish  their  lien  for  services,  making  their 
client  and  the  mortgagor  defendants.  Their  client  answered  plead- 
ing her  minority  at  the  time  of  the  settlement,  and  that  upon 
reaching  majority  she  disaffirmed  the  contract  and  repudiated  the 
settlement.  The  mortgagor  pleaded  the  same  facts  and  also  fraud 
m  obtaining  the  settlement,  and  that  a  subsequent  settlement  was 
made  with  the  seduced  girl.  Held,  that  the  same  attorneys  ought 
not  to  have  represented  both  the  defendants,  as  their  interests  were 
udverse,  and  under  the  issues  as  made  the  court  was  powerless  to 
protect  the  rights  of  the  girl.    Hickman  v.  McDonald,  50. 

Attomesr'a  lien:  Recovery.  Where  attorneys  were  employed  upon 
a  contingent  fee  dependent  upon  the  amount  collected,  and  secured 
a  settlement  of  the  claim  taking  a  note  and  mortgage  as  security 
payable  to  their  client,  but  retained  the  possession  thereof  and 
claimed  a  lien  thereon,  a  subsequent  compromise  settlement  be- 
tween the  mortgagor  and  their  client  would  not  affect  their  right 
to  recover  on  the  security  to  the  extent  of  their  interest.    Idem, 

Taxation  of  attorney's  fee.  Where  plaintiff  tendered  a  quit  claim 
deed  with  the  statutory  fee  before  bringing  Auit  to  quiet  the  title 
to  her  homestead  against  the  lien  of  a  judgment,  the  taxation  of 
the  statutory  attorney  fee  was  proper,  although  the  judgment  was 
not  enforceable  against  the  homestead  and  defendants  wercf  not 
seeking  to  enforce  the  same.    French  v.  Bartel  A  Miller,  677, 
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Taxation  of  attorney's  fee.  There  is  no  statutory  authority  for  the 
allowance  of  attorney's  fees  upon  a  promissory  note  by  the 
supreme  court,  and  a  motion  to  that  effect  will  be  overruled  where 
the  plaintiff  failed  to  file  the  statutory  affidavit  in  the  district 
court.    Hoyt  v.  Gri^s,  672. 

BILIiS  AND  NOTES.    See  Nbootiable  Instbumsnts. 

BREACH  OF  WARRANTY.    See  Salss. 

BROKERS.    See  Aoenct. 

BONDS.    See  Appeal. 

BOUNDARIES.    See  Real  Pbopebtt. 

GASRIEBS.    See  Railroads. 

Liability  for  loss  of  property.  While  a  carrier  may  be  held  abso- 
lutely liable  for  the  loss  of  property  in  transit,  through  the 
embezzlement  or  negligence  of  its  servants,  this  rule  of  insurance 
does  not  apply  where  the  damage  results  from  the  inherent  char- 
acter or  quality  of  the  shipment,  and  the  only  fault  of  the  carrier 
is  delay  in  shipment  or  delivery.  Brandeis  v.  Chicago,  Burlingtom 
&  Quincy  Ry.  06.,  702. 

Same:  Perishable  goods:  Submission  of  issue.  Where  an  action 
for  injury  to  a  shipment  of  fruit  was  tried  on  the  theory  that 
defendant  was  negligent  in  failing  to  place  the  car  upon  an  un- 
loading track  within  a  reasonable  time  after  its  arrival  at  destina- 
tion, and  not  upon  the  theory  that  defendant  was  liable  for  damage 
as  an  insurer,  the  defendant  could  not  complain  of  its  submission  on 
the  theory  of  negligence,  on  the  ground  that  a  carrier  is  not  liable 
as  an  insurer  of  goods  of  a  perishable  character.    Idem, 

CERTIORARI.    See  Actions. 

CHARITIES.    See  Gifts— Trusts. 

CHATTEL  MOBTOAOES. 

Description:  Addition  to  stock  of  goods.  The  printed  provision  of 
an  ordinary  chattel  mortgage  of  farm  property,  that  the  same 
shall  cover  all  increase  from  said  stock,  will  not  be  construed  to 
cover  additions  to  a  stock,  of  goods,  or  substitutes  therefor,  made 
in  the  ordinary  course  of  a  mercantile  business.    An  intention,  how< 
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ever,  clearly  expressed  in  the  mortgage  that  it  shall  cover  not  only 
the  existing  stock,  but  additions  and  substitutions  made  in  the 
ordinary  course  of  business,  is  valid.  In  re  Assignment  of 
Thompson,  20. 

Increase.  It  is  not  necessary  that  the  increase  of  mortgaged  personal 
property  have  a  corporate  identity  at  the  time  of  the  execution 
of  the  mortgage  to  be  covered  thereby,  but  it  must  be  at  least  the 
increase  of  property  which  the  mortgagor  then  had  and  in  which 
he  had  a  present  interest.    Idem. 

Stock  of  goods:  Sales  and  additions:  Rights  of  parties.  Where  the 
mortgagor  purchased  a  stock  of  goods  from  the  mortgagee,  both 
living  in  the  same  town,  and  the  mortgagor  openly  sold  from  the 
stock,  replacing  the  same  with  other  goods  which  were  mingled 
with  those  mortgaged,  apparently  with  the  consent  of  the  mort- 
gagee, each  was  entitled  to  claim  such  share  of  the  whole  as  the 
prc^erty  to  which  each  was  entitled  bore  to  the  whole  mass.    Idem, 

Confusion  of  goods:  Sights  of  parties.  Where  a  loss  occurs  from 
a  confusion  of  goods  the  party  causing  the  confusion  must  suffer, 
if  he  is  unable  to  distinguish  and  separate  his  property.  Where 
the  confusion  is  by  the  consent  of  the  parties  the  relationship  of 
the  goods  rests  upon  the  agreement  of  the  parties  involved  in  the 
consent,  and  the  presumption  is  that  they  are  tenants  in  common. 
Where  the  confusion  is  tortious  the  loss  will  fall  upon  the  party 
wrongfully  creating  the  confusion,  except  where  the  property  is  all 
parts  of  equal  value  and  ascertainable  with  respect  to  the  whole, 
when  each  will  be  entitled  to  his  own  proportion;  but  the  party 
chargeable  with  the  wrongful  confusion  has  the  burden  of  distin- 
guishing his  own  property.    Idem, 

Same.  Where  the  confusion  of  goods  is  innocent,  by  mistake  or  negli- 
gently done,  the  party  causing  the  confusion  must  be  able  to  desig- 
nate his  own  property  or  he  will  lose  the  whole  to  the  other  party : 
but  where  the  equities  of  the  parties  are  equal  and  the  confusion 
resulted  from  inevitable  accident  each  party  has  a  common  inter- 
est in  the  whole  to  the  extent  of  his  contribution  thereto.    Idem, 

Stock  of  goods:  Mortgage:  Sales  of  additions:  Rights  of  parties. 
Where  the  mortgagee  of  a  stock  of  goods  consented  to  a  sale  there- 
from by  the  mortgagor  in  the  regular  course  of  trade,  and  other 
goods  were  purchased  by  him  and  substituted  for  those  sold, 
neither  was  entitled  to  the  whole  stock  but  to  his  share  in  propor- 
tion to  his  contributioa  thereto.    Idem. 

Vol.  164  Ia.— 49 


770  Index,  Vol.  164. 

C1TIS8  AND  Towns  to  COmrapr 

CITIES  AND  TOWNS.    See  Munioipal  Co&porationb. 

COMHISSIOHa    See  Agbncy. 

OOMPBOmSE  AND  SETTLEMENT. 

Evidence  of.  An  oral  offer  of  compromise  and  eettiement  of  a  suit 
is  not  admissible  in  evidence;  and  efforts  of  counsel  to  get  the 
matter  before  the  jury,  persisted  in  to  the  extent  that  the  jury  is 
fully  advised  on  the  subject,  is  reversible  error,  even  though  the 
jury  were  instructed  not  to  consider  the  same.  Spaulding  v.  Ley- 
bourn,  277. 

Evidence:  AdmisaiooB.  Not  all  admissions  made  during  negotiations 
for  the  settlement  of  a  controversy  are  to  be  excluded  as  an  c^er 
of  compromise.  Where  the  evidence  was  competent  for  other 
purposes,  and  there  was  no  showing  that  the  statements  would 
not  have  been  made  except  for  the  purpose  of  effecting  a  settle- 
ment, it  is  admissible.     Wachal  v.  Davis,  360. 

Fraud:  Evidence.  .In  this  action  to  abate  as  a  nuisance  the  diversion 
of  surface  water  in  such  manner  as  to  wash  dirt  from  an  embank- 
ment and  cause  it  to  spread  over  plaintiff's  land,  to  which  defend- 
ant pleaded  a  settlement  of  all  damages  accruing,  and  plaintiff 
contended  that  his  signature  to  the  written  settlement  was  ob- 
tained by  fraud,  the  evidence  is  reviewed  and  held  insufficient  to 
show  fraud.    Zaharyas  v.  Railway,  71. 

Fraud:  Unreasonableness  of  settlement.  Where  it  appeared  thai 
plaintiff's  land  consisting  of  twenty-four  acres  was  of  the  value 
of  $60.00  per  acre,  two  acres  of  which  was  covered  with  clay 
washed  by  heavy  rains  from  defendant's  embankment,  and  that  the 
amount  of  land  thus  covered  at  the  time  of  the  claimed  settle- 
ment for  damage  thus  caused  was  the  same  as  at  the  commence- 
ment of  this  action,  a  prior  settlement  with  plaintiff  for  all 
damages,  past,  present  and  prospective,  in  the  sum  of  $250.00  was 
not  so  unreasonable  as  to  constitute  a  circumstance  in  support  of 
the  claim  of  fraud  in  procuring  the  settlement.    Idem. 

CONDEMNATION  OF  PROPERTY.    See  Eminent  Domain. 
CONTEMPT. 

An  order  requiring  an  administrator  to  turn  over  certain  funds  in 
his  hands  to  another  is  not  a  self -executing  order,  but  is  an  order 
requiring   the   administrator   to   perform   on   affirmative   apt,  .and 
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upon  appeal  he  would  be  entitled  to  have  enforcement  of  the  order 
stayed  by  a  supersedeas  bond;  and  he  would  not  be  guilty  of 
contempt  for  failing  to  perform  the  order  pending  the  appeal. 
Haddick  v.  District  Oourt  of  Polk  County,  417. 

Same.  An  order  directing  a  substituted  administrator  to  set  aside  a 
certain  sum  for  the  protection  of  plaintiff,  pending  his  appeal  from 
another  order  directing  him  to  turn  over  certain  funds  in  his  hands 
to  the  substituted  administrator,  will  not  justify  a  judgment  for 
contempt  against  plaintiff,  because  of  his  failure  to  perform  the 
latter  order  while  his  appeal  therefr<nn  was  pending,  and  after  the 
giving  of  a  supersedeas  bond.    Idem, 

CO-T£NANXS.    See  Tknanct. 

OONTBACTS.    See  infants — Bkal  Propertt— -Suebtyship — Nbqo- 

TUBLE   INSTBUMINTS. 

Building  contracts:  Enforcement:  Set-off.  Plaintiff's  assignor  for 
the  benefit  of  creditors,  a  subcontractor,  purchased  material  from 
a  manufacturer,  which  was  used  in  the  construction  of  a  school 
building  before  the  same  was  paid  for.  The  manufacturer  did 
not  comply  with  Code  Section  3102,  but  the  school  district  paid  the 
manufacturer  and  ^withheld  the  amount  from  the  principal  con- 
tractor. Heldf  that  as  the  material-man  failed  to  establish  his 
claim  against  the  district  he  had  no  preference  as  a  creditor  of  the 
subcontractor,  and  the  school  district  could  not  create  a  preference 
by  unauthorized  payment,  and  therefore  the  principal  contractor 
could  not  offset  such  sum  against  plaintiff  who  completed  the 
contract  of  his  assignor.    Bain  v.  Bruce,  327. 

Building  contracts:  Performances:  Acceptance:  Payment.  Where 
there  has  been  substantial  performance  of  a  builder's  contract  the 
owner  cannot  avoid  liability  for  payment  of  the  contractor  by  a 
mere  refusal  to  accept  the  building  upon  its  completion.  Henry  v. 
Jones,  364. 

Same.  Where  a  building  contract  required  the  owner  to  pay  the 
stipulated  installments  as  the  work  progressed,  with  final  pay- 
ment upon  completion  and  acceptance  by  the  owner  and  architect, 
without  regard  to  the  architect's  estimates  or  certificates,  upon 
substantial  completion  of  the  contract  the  owner  cannot  plead 
failure  of  either  himself  or  the  architect  to  express  approval  of  the 
building,  in  defense  to  a  suit  for  the  contract  pricew    Idem, 

Contracts  in  restraint  of  trade:  Invalidity.  The  by-law  of  a  co- 
operative company  making  it  the  ihity  of  the  company  to  pay  its 
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members  the  highest  market  price  for  farm  products,  but  in  case 
of  sale  to  a  competitor  for  a  liigher  price  such  member  shall  pay  a 
certain  percentage  of  the  price  to  the  co-operative  company  is  in 
restraint  of  competition  and  therefore  illegal,  and  cannot  be  relied 
upon  as  the  basis  for  affirmative  relief.  Ludowese  v.  Farmers 
Ck>-op.  Co.,  197. 

Personal  senrices:  Compensation:  Burden  of  proof:  Evidence.  Or- 
dinarily the  law  implies  a  promise  to  pay  for  services  rendered, 
but  if  the  servant  renders  the  service  as  a  member  of  the  family 
of  the  other  and  receives  support  as  a  relative,  the  presumption  is 
that  such  service  was  gratuitous,  in  the  absence  of  any  express 
or  implied  agreement  to  pay  therefor;  and  the  burden  is  upon  the 
one  performing  the  service  under  such  circumstances  to  show  a 
mutual  expectation  of  compensation  therefor.  In  the  present  case 
the  evidence  was  insufficient  to  show  any  agreement  or  under- 
standing that  plaintiff,  a  son-in-law  of  defendant  and  whose  family 
resided  with  the  defendant,  was  to  receive  compensation  for  the 
services  rendered,  or  to  show  a  mutual  expectation  that  plaintiff 
should  receive  compensation.    Farmer  v.  Underwood,  587. 

Parol  evidence:  Fraud,  accident  and  mistake.  Where  fraud,  acci- 
dent or  mistake  is  alleged  respecting  a  written  contract,  parol 
evidence  is  admissible  to  prove  the  allegations;  but  if  insufficient 
for  that  purpose  the  contract  will  stand  and  be  enforceable  accord- 
ing to  its  terms,  regardless  of  such  evidence.  Blumer  v.  Schmidt, 
682. 

Parol  evidence.  Where  an  agreement  of  the  parties  is  clearly  em- 
bodied in  a  writing,  mere  contemporaneous  parol  agreements  are 
not  provable.  Thus  the  written  agreement  for  the  sale  of  a 
physician's  practice  for  a  stated  sum,  to  be  paid  by  the  applica- 
tion of  a  certain  per  cent  of  the  purchaser's  earnings,  constituted 
a  contract  complete  in  itself;  and  was  not  rendered  uncertain  by 
the  provision  for  payment  when  his  earnings  reached  a  stated 
sum.    Kinney  v.  Reed,  337. 

Same:  Limitation  of  actions.  Where  a  written  contract  was  com- 
plete and  definite  in  its  terms,  without  the  aid  of  oral  evidence,  the 
statute  of  limitations  which  bars  actions  upon  oral  contracts  in 
five  years  has  no  application.    Idem. 

m 

Same:  Parol  evidence:  Variance.  In  this  action  upon  a  written 
contract  to  pay  a  stated  sum  for  a  physician's  practice  by  pay- 
ment of  a  certain  percentage  of  defendant's  earnings,  an  offer  in 
evidence  of  an  allegation  of  defendant's  answer,  as  an  admission 
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that  he  had  earned  a  certain  sum,  did  not  open  the  door  to  defend- 
ant for  the  admission  of  oral  evidence  tending  to  vary  the  writing. 
Idem. 

CONSTITUTIONAL  LAW.    See  Evidbngb~8tatutb8. 
CONVBRSION.     See  Bsal  Pbopebtt. 
00NVEYAN0E8.      ^^  Estates  of  Deckdsnts. 

Consideration:  Specific  performance.  Where  a  board  of  county 
supervisors  and  a  purchaser  from  the  county  of  a  lake  bed  both 
thought  that  the  county  had  some  interest  therein,  although  the 
extent  of  the  interest  was  admittedly  doubtful,  and  both  knew  it 
was  questionable  if  the  purchaser  could  perfect  title  after  con- 
veyance by  the  county,  a  contract  for  a  quit  claim  deed  upon  a 
valuable  consideration  was  enforceable;  and  the  county  could  not 
defeat  specific  performance  even  though  it  had  no  right  or  title  to 
convey.    Sheffield  v.  Hancock  County,  561. 

Consideration.  A  conveyance  of  land  reciting  a  consideration  in 
hand  paid,  and  fully  executed,  cannot  be  set  aside  for  want  of  con- 
sideration.   Lavelle  v.  Lavelle,  99. 

Confidential  relation:  Borden  of  proof:  Undue  infivenpe.  Where 
the  evidence  that  a  mother,  though  of  advanced  age  but  able  to 
look  after  her  own  affairs,  conveyed  to  her  son  the  farm  on  which 
they  lived,  reserving  the  life  use  of  part  of  the  house,  and  he 
gave  her  back  a  life  lease  providing  for  a  certain  rental,  he  to  pay 
all  taxes,  there  was  no  such  showing  of  a  confidential  relation  be- 
tween them  as  would  shift  the  burden  to  the  son  of  proving  that 
the  transaction  was  fair  and  free  from  fraud.  Nor  was  there  any 
such  evidence  of  undue  influence  as  would  avoid  the  conveyance. 
Idem. 

Mental  incapacity:  Fraud:  Evidence.  In  this  action  to  set  aside 
a  deed  on  the  ground  of  mental  incapacity,  fraud  and  undue  influ- 
ence, the  evidence  is  held  insufficient  to  sustain  the  allegations  of 
the  petition.    Gingerich  v.  Miller,  429. 

Same:  Consideration.  Where  a  testator  gave  his  widow  the  life  use 
of  the  homestead,  with  the  remainder  to  his  sons  by  a  former  wife, 
a  conveyance  by  the  widow  to  the  remaindermen  was  an  election 
to  take  under  the  will,  which  was  a  sufficient  consideration  for  the 
deed,  she  having  at  the  time  an  actual  life  expectancy  of  several 
years.    Idem. 
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Same:  Conveyance  of  life  estate:  Frand.  A  conveyance  by  tlio 
widow  of  the  homestead,  in  which  she  was  given  a  life  estate,  to  thc> 
remaindermen  in  conformity  with  the  provisions  of  the  will  was  not 
a  fraud  upon  her  children  by  another  marriage;  their  interest h 
not  being  involved  in  a  legal  sense.    Idem. 

TAL  LAW.     See  Assault. 


Adultery:  Commencement  of  prosecntian.  Where  the  information 
charging  a  husband  with  adultery  was  signed  and  sworn  to  by  the 
wife  the  prosecution  was  commenced  on  her  complaint.  Evidence 
held  to  support  a  finding  that  the  wife  knowingly  signed  the  in- 
formation in  the  instant  case.    State  v.  Oonklin,  718. 

Same:  £vidence.  Evidence  held  sufficient  to  connect  defendant  with 
commission  of  the  crime  of  adultery  and  to  take  the  issue  to  the 
jury.    Idem, 

Flight:  Evidence:  Instruction.  Where  the  evidence  simply  showed 
that  defendant  when  arrested  was  found  in  a  shanty  belonging  to 
another  at  the  place  wher^  he  had  formerly  worked,  and  that  the 
door  was  locked  by  the  owner  of  the  shanty,  it  was  insufficient  to 
warrant  an  instruction  that  if  defendant  fled  and  concealed  himself 
such  evidence  of  flight  could  be  considered  as  prima  facie  evidence 
of  consciousness  of  guilt.    State  v.  Manigan,  434. 

Murder:  Premeditation:  Evidence.  Where  defendant  was  charged 
with  murder,  which  includes  the  element  of  premeditation,  he  was 
entitled  to  have  any  purpose  for  which  he  was  carrying  a  deadly 
weapon,  consistent  with  the  absence  of  premeditation,  considered 
by  the  jury.  Thus  in  support  of  the  claim  that  the  shooting  of 
deceased  was  accidental,  and  in  response  to  evidence  by  the  state 
that  he  had  threatened  to  shoot  deceased,  and  that  he  had  carried 
his  pistol  during  all  of  the  day  previous,  and  he  had  stated  on 
cross-examination  that  he  did  not  alwf^ys  carry  his  pistol,  he  should 
have  been  permitted  to  state  why  he  was  carrying  it  at  the  time 
in  question.    State  v.  Manigan,  434. 

Murder:  Variance.  Under  an  indictment  charging  defendant  with 
having  killed  deceased  on  a  certain  day,  the  jury  was  not  at  lib- 
erty to  find  that  the  crime  was  committed  on  another  date  within 
the  statutory  period.    State  of  Iowa  v.  Kelly,  42. 

Murder:  Special  finding:  Presumption.  Where  the  undisputed  evi- 
dence showed  that  defendant  killed  deceased  on  a  certain  date, 
as  charged  in  the  indictment,  it  will  be  assumed  from  the  affirma- 
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tive  answer  to  a  special  interrogatory,  as  to  whether  defendant 
was  insane  at  the  time  he  shot  and  killed  deceased,  that  the  crime 
was  committed  on  that  date.    Idem. 

Murder:  Special  finding:  General  yerdict:  Conflict:  New  triaL 
A  general  verdict  of  guilty  and  also  an  aflirmative  answer  to  a 
special  interrogatory  finding  defendant  insane  on  the  day  he  shot 
and  killed  deceased,  after  the  instruction  of  the  court  that  the  act 
was  not  excusable  if  defendant  was  able  to  control  his  acts  al- 
though he  might  have  been  mentally  unsound  to  some  degree,  pre- 
sented such  a  doubtful  finding  regarding  defendant's  sanity  at 
the  time  of  the  act  as  to  require  a  new  trial.    Idem, 

DAHAOES.     See  Negligence — Real  Property. 

Exemplary  damages:  Instruction.  Exemplary  damages  are  punitive 
in  character  and  are  not  recoverable  as  a  matter  of  legal  right. 
The  allowance  of  such  damages  depends  upon  a  finding  of  actual 
damages  and  is  a  matter  of  discretion  with  the  jury.  In  the 
instaht  case  the  instruction  that  the  jury  should  allow  plaintiff 
such  punitive  damages  as  it  might  believe  just  and  right,  instead 
of  submitting  such  allowance  to  the  jury's  discretion,  was  erro- 
neous.   White  y.  International  Text  Book  Co.,  693. 

Same.  An  instruction  authorizing  recovery  of  exemplary  damages 
should  specify  the  conditions  under  which  the  jury  may  make  the 
allowance.  In  an  action  for  malicious  prosecution  an  instruction 
authorizing  recovery  of  such  damages  merely  on  proof  of  the  im- 
plied malice  necessary  to  maker  the  prosecution  wrongful  was 
erroneous.    Idem. 

Instructions:  Eyidence.  An  instruction  authorizing  the  jury  to 
allow  plaintiff  damages  for  loss  of  time,  if  any,  was  not  erroneous 
on  the  ground  that  there  was  no  evidence  of  loss  of  time.    Idem. 

Personal  injury:  Measure  of  damages.  The  particular  employment 
and  salary  received  prior  to  the  time  of  a  personal  injury  may 
be  considered  on  the  question  of  damages,  but  the  proper  measure 
of  damages  is  impaired  ability  to  earn  money  generally.  An  in- 
struction limiting  the  right  of  recovery  to  the  loss  of  earnings  from 
plaintiff's  employment  prior  to  the  injury  was  erroneous.  O'Conneli 
y.  City  of  Dayenport,  95. 

DEPENDENT  CHILDREN.    See  Minobs. 

t 

DIVORCE.    See  Mabrl&oe  and  Divorce. 
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DOWEB. 

Piirdiase  money  mortgage.  A  wido:«r  U  entitled  to  have  her  one- 
third  interest  in  the  estate  of  her  deceased  husband  set  apart 
to  her  free  from  a  mortgage  which  was  on  the  property  when  pur- 
chased and  assumed  by  the  husband,  provided  there  is  sufficient 
other  property  to  pay  the  indebtedness.    Haynes  v.  Rolstin,  180. 

DRAINAOE. 

Rights  of  landowner.  While  a  landowner  may  drain  into  a  natural 
water  course  or  depression  on  his  own  land  which  will  carry  the 
surface  water  into  a  natural  watercourse  without  liability  for 
damages  to  others,  he  is  not  authorized  to  divert  water  in  ponds 
on  his  own  land  away  from  its  natural  course,  by  cutting  channels 
through  a  natural  barrier  and  discharging  it  upon  or  close  to  the 
lower  lands  of  an  adjacent  owner.  Nor  can  he  discharge  surface 
water  upon  the  land  of  another  at  a  place  different  from  its  natural 
flow,  or  in  materially  increased  quantities.  Kaufman  y.  Lenker, 
689. 

Highways:  Damages.  The  owner  of  a  servient  estate  is  bound  to 
take  the  surface  water  naturally  flowing  thejeon;  and  under  the 
statutes  providing  for  the  drainage  of  highways  the  township 
authorities,  if  necessity  requires,  may  construct  culverts  across  the 
highway  and  dig  ditches  on  either  side  thereof,  and  so  long  as 
they  do  not  thus  divert  the  water  from  its  natural  course  they  are 
within  their  rights  in  so  doing;  and  although  the  water  is  thus 
collected  in  a  more  closely  confined  channel  and  discharged  upon 
the  servient  estate,  no  damages  will  be  implied  from  any  resulting 
injury.    Hayes  v.  Oyer,  697. 

Watercourse:  Acquiescence:  Obstruction.  Where  the  owner  of  a 
servient  estate  many  years  ago  constructed  a  ditch  across  his 
land  connecting  with  the  system  of  drainage  for  the  highway  pro- 
vided by  the  township  authorities,  thus  conducting  the  water  in 
the  natural  course  of  drainage  across  his  land,  and  defendant  main- 
tained the  same  for  a  long  series  of  years  prior  to  the  commence- 
ment of  this  action  to  restrain  the  obstruction  of  the  highway 
ditches,  such  conduct  amounted  to  acquiescence  in  the  system  of 
drainage  thus  established,  and  the  same  constituted  a  watercourse 
which  defendant  was  not  at  liberty  to  obstruct.    Idem, 

Drainage  easement :  User.  Where  defendant  and  her  grantors  know- 
ingly permitted  the  construction  and  maintenance  of  highway 
ditches,  and  for  a  long  series  of  years  maintained  a  ditch  eon- 
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necting  therewith  across  her  land,  which  was  the  serrient  estate, 
she  could  not  deny  the  existence  of  an  easement  for  the  mainte- 
nance of  the  highway  ditches  which  discharge  the  surface  water 
upon  her  land,  on  the  ground  that  an  easement  cannot  be  shown 
by  proof  of  user  alone.    Idem, 

Drainage  system:  Establishment  by  consent.  Where  the  owners  of 
both  the  dominant  and  servient  estates  unite  in  the  construction 
of  a  drainage  system,  which  is  continued  for  more  than  the  statu- 
tory period,  the  scheme  becomeA  perpetual  and  cannot  be  changed 
without  the  consent  of  all  parties  interested.    Idem. 

DRUGGISTS.    See  Intoxicating  Liquobs. 

EASEMENTS.    See  Dbainaob— Highways— Rial  Pbopbbty. 

ELECTIONS. 

Death  of  candidate:  Vacancy.  When  the  death  of  a  candidate  for 
public  ofBce  occurred  so  recently  before  the  election  that  it  was 
practically  impossible  to  fill  the  vacancy,  but  he  received  a 
plurality  of  the  votes  without  knowledge  generally  of  the  voters 
that  he  was  deceased,  the  plurality  vote  cast  for  him  will  prevent 
the  election  of  another  candidate  for  the  same  office  having  a  less 
number  of  votes;  for  although  deceased  was  not  a  person  in  a 
legal  sense  the  next  highest  candidate  did  not  receive  the  greatest 
number  of  votes,  within  the  meaning  of  the  statutes.  Patten  v. 
Haselton,  645. 

EBONENT  DOMAIN. 

Condemnation  of  property:  Appeal:  Notice:  Service:  Parties: 
Jurisdiction.  The  fact  that  notice  of  appeal  from  the  award  of 
a  sheriff's  jury  in  condemnation  proceedings  is  required  by  the 
statute  to  be  served  upon  the  sheriff  does  not  make  him  a  party 
to  the  suit,  nor  prevent  him  from  serving  notice  on  the  adverse 
parties;  and  where  the  notice  of  appeal,  sufficient  in  substance, 
was  addressed  to  the  adverse  party  and  also  to  the  sheriff  who 
accepted  service  for  himself,  and  which  was  properly  served  in  due 
time  upon  the  adverse  party,  the  court  acquired  jurisdiction.  Buck- 
miller  v.  Creston,  Wintersett  &  Des  Moines  Ry.  Co.,  502. 

Notice  of  appeal:  Service:  Retnm:  Amendment:  Jurisdiction. 
It  is  the  fact  of  service  of  notice  of  appeal  and  not  the  form  of 
proof  of  service  that  confers  jurisdiction;  and  although  the  return 
of  a  sheriff  may  show  that  without  authority  so  to  do  he  served 
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the  same  as  aheriff,  he  may,  after  a  motion  to,  dismiss  the  action 
on  that  ground,  amend  his  return  to  show  that  he  served  it  as  an 
individual,  proving  the  service  by  affidavit,  and  thus  give  the  court 
jurisdiction.    Idem, 

Notice  of  appeal:  Parties:  Prejudice.  The  fact  that  a  sheriff,  who 
conducts  condemnation  proceedings,  was  included  and  named  in 
the  notice  of  appeal  as  a  defendant  did  not  make  him  a  party  to 
the  suit;  nor  will  such  fact  alone  disqualify  him  from  serving  the 
notice:  and  the  defendant  cannot  complain  that  he  was  thus  in- 
cluded rather  than  named  in  and  served  with  a  separate  statutory 
notice,  on  the  ground  that  it  was  prejudicial.    Idem, 

* 

EQtJITY. 

Reformation  of  contracts:  Jurisdiction.  Equity  will  not  reform  a 
parol  contract;  it  is  only  where  it  has  been  reduced  to  writing 
and  the  real  agreement  of  the  parties  is  not  correctly  expressed 
therein  that  equitable  jurisdiction  may  be  invoked  for  this  pur- 
pose. Thus  a  suit  upon  a  parol  contract  by  a  broker  to  make  an 
exchange  of  lands  will  not  be  transferred  to  equity  on  the  theory 
that  it  should  be  reformed.    Allgood  v.  Fahrney,  540. 

Same:  Recovery  of  commission:  Statute  of  frauds.  Where  a  broker 
was  authorized  to  procure  one  who  was  ready,  able  and  willing 
to  make  an  exchange  for  the  land  of  his  principal  on  terms  accept- 
able to  him,  and  such  a  person  was  procured  with  whom  an  oral 
contract  of  exchange  was  entered  into,  the  broker  is  entitled  to  his 
commission,  and  his  right  thereto  cannot  be  defeated  by  the  subse- 
quent refusal  of  his  principal  to  proceed  and  reduce  the  contract  to 
writing.    Idem. 

Same:  Recovery  of  commission.  Upon  refusal  of  the  owner  to  carry 
out  his  oral  contract  of  exchange,  a  sale  or  exchange  by  the  other 
party  of  his  land  will  not  affect  the  right  of  the  broker  to  his  com- 
mission; he  is  not  bound  to  keep  the  other  party  in  readiness  at 
all  times  to  make  the  exchange.    Idem, 

Specific  performance:  Tender:  Sufficiency.  In  this  action  for  spe- 
cific performance  plaintiff  tendered  a  draft  to  the  county  auditor, 
which  he  refused,  but  upon  request  of  plaintiff  the  auditor  held 
the  same  until  the  meeting  of  the  board,  which  was  after  the  time 
for  performance,  when  it  was  returned  to  plaintiff  and  he  receipted 
for  it.  Heldj  that  there  was  sufficient  compliance  with  the  contract 
to  support  the  action.    Sheffield  v.  Hancock  County,  561. 
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ESTATES  OF  DECEDENTS. 

Administraton:  Reports:  Objections:  Waiver  of  jury  trial. 
Where  an  administrator  includes  in  his  report  his  own  personal 
liability  to  the  estate,  and  submits  to  Vi  trial  of  the  issues  ten- 
dered by  the  objections  to  the  report  without  any  demand  for  a 
jury  or  objection  to  a  trial  to  the  court,  he  will  be  deemed  to  have 
waived  a  jury  trial.    McEwen  v.  Fletcher,  517. 

Debt  due  from  administrator:  Jurisdiction.  When  an  administrator 
includes  his  own  personal  indebtedness  to  the  estate  in  his  report 
as  a  part  of  the  assets  of  the  estate,  and  asks  that  the  amount 
he  reports  be  fixed  as  his  liability,  £he  court  has  jurisdiction  to 
determine  the  extent  of  his  liability  and  charge  it  against  him. 
Idem, 

Assets  of  estate.  Debts  due  from  an  administrator  to  the  estate 
are  assets  of  the  estate  from  the  time  they  become  due,  especially 
where  he  has  mixed  the  funds  of  the  estate  with  his  own,  or  reports 
them  as  assets  in  his  hands.    Idem, 

Trial  to  court:  Effect  of  findings.  Where  issue  is  formed  upon  the 
report  of  an  administrator  and  the  objections  thereto,  and  is 
tried  to  the  court  without  objection,  the  findings  of  the  court 
have  the  force  and  effect  of  a  verdict  of  a  jury.  Idem, 

Indebtedness  of  administrator:  Liability  of  sureties.  So  far  as 
the  liability  of  sureties  on  an  administrator's  bond  is  concerned, 
the  indebtedness  of  the  administrator  to  the  estate  should  not  be 
regarded  as  an  asset  as  of  the  time  of  its  maturity,  iS  at  that 
time  and  at  all  subsequent  times  he  was  in  fact  insolvent,  and  did 
not  or  could  not  pay  the  same.    Idem, 

Indebtedness  of  administrator:  Assets.  The  administrator  inven- 
toried a  demand  debt  due  from  himself  to  the  estate  as  a  deposit 
in  his  own  bank.  He  made  no  report  for  more  than  a  year  and 
then  only  upon  order  of  court,  in  which  he  showed  money  in  his 
bank  and  a  personal  indebtedness,  but  no  report  was  ever  approved. 
It  also  appeared  that  his  bank  was  a  going  concern  for  more  than 
a  year  after  his  appointment,  that  he  kept  no  separate  account 
with  the  estate,  and  there  was  no  evidence  of  his  insolvency  until 
aftbr  expiration  of  the  year  for  settlement  of  the  estate.  Heldf 
his  debt  was  properly  charged  against  him  by  the  court  as  an 
asset  of  the  estate,  because  of  his  greater  obligation  to  pay  that 
debt,  as  he  was  bound  to  do  so  as  long  as  he  was  solvent.   Idem. 
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Claims:     Allowance:     Evidence.     In  this  proceeding  to  establish  a 
claim  against  an  estate  the  evidence  while  in  conflict,  is  held  to 
be  sufficient  to  support  the  order  of  the  trial  court  allowing  the 
same.     Beatty  v.  SnoufTer,  746. 

Evidence:  Transactions  with  a  decedent.  Where  it  appeared  that 
decedent  came  into  possession  of  funds  belonging  to  claimant  in 
his  absence  and  through  another,  the  testimony  of  claimant  as 
to  the  amount  received  by  decedent  was  not  objectionable  under 
section  4604  Code.     Idem, 

Claims:  Interest.  A  claim  once  allowed  with  the  approval  of  the 
administrator  should  draw  legal  interest  from  that  date,  even 
though  the  allowance  was  set  aside  at  the  instance  of  an  interested 
party  and  afterward  re-established.     Idem. 

Conveyance  of  real  property  by  executors.  Where  the  testator's  will 
authorized  the  executors  when  duly  qualified  to  convey  real  prop- 
erty, and  after  probate  of  the  will  and  qualification  they  made 
a  deed  to  the  property  and  received  the  consideration  therefor,  the 
title  thus  conveyed  was  not  affected  by  an  unauthorized,  void  or 
voidable  contract  to  convey  the  property  to  the  same  grantee,  made 
before  their  appointment;  especially  where  there  was  no  objection 
made  by  one  having  a  right  to  complain  and  no  suggestion  of 
fraud  or  that  the  land  was  not  sold  at  its  fair  value.  Hunter  v. 
Amish,  397. 

Homestead:  Occupancy  by  widow:  Pasrment  of  rent.  \  Upon  the 
death  of  the  husband  the  wife  may  continue  to  occupy  the  home- 
stead until  it  is  otherwise  disposed  of  by  law,  and  she  is  not  re- 
quired to  pay  rent  during  the  time  thus  occupied  and  prior  to  an 
election  to  take  a  distributive  share  in  the  estate.  In  re  Estate 
of  Baker,  305. 

Order  of  distribution:  Fraud:  Evidence.  A  judgment  may  be  set 
aside  on  the  ground  of  fraud,  but  in  such  cases  the  fraud  and 
deceit  practiced  must  have  prevented  the  unsuccessful  party  from 
having  a  fair  trial.  Thus  where  one  claiming  to  be  an  heir  of 
decedent,  though  in  fact  there  was  no  relationship,  made  applica- 
tion for  distribution  to  him  of  a  share  in  decedent's  estate  and 
the  widow,  who  was  guardian  of  the  other  children,  had  full  knowl- 
edge of  applicant's  relation  to  the  estate  and  of  the  grounds  on 
which  he  claimed  an  interest  therein,  and  was  in  no  manner  cir- 
cumvented or  prevented  from  urging  applicant's  want  of  relation- 
ship to  defeat  his  right,  no  such  showing  of  fraud  was  made  as 
would  authorize  a  vacation  of  the  order  of  distribution.  Aschen 
V.  McDermott,  750. 
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ESTOPPEL.    See  Limitation  op  Actions— Eeal  Propibty. 

Pleadings.  To  be  available  the  facts  constituting  an  estoppel  must 
be  pleaded.    Kamrar  v.  Butler,  293. 

EVIDENCE.    See  Maskiaoe  and  Divobcb — Nbgligengb— Negotublk 
Instruments — Pabtnxbship — ^Bkal  Pbopekty — ^Wills. 

Cross-examination  of  witnesses.  The  scope  of  the  cross-examination 
of  a  witness  is  largely  a  matter  of  discretion,  and  the  court's  rul- 
ing will  not  be  disturbed  on  appeal,  in  the  absence  of  prejudice. 
Thus  overruling  the  objection  to  the  mere  inquiry  as  to  whether 
the  witness  ever  heard  anything  said  on  a  certain  subject,  objected 
to  as  improper  cross-examination,  was  without  prejudice;  and  when 
a  question  objected  to  on  that  ground  was  not  answered,  though 
the  objection  was  overruled,  and  on  other  grounds  the  party 
moved  to  strike  the  answer  elicited  by  the  court,  no  error  appeared. 
In  the  instant  case  the  direct  examination  was  broad,  and  no  abuse 
of  discretion  in  the  cross-examination  is  shown.  Taylor  v.  Wild- 
man,  252. 

Corroboratiye  evidence:  Statements  of  party.  Where  a  party  upon 
the  eve  of  trial  amends  his  pleading,  thus  injecting  a  new  demand 
into  the  case,  and  the  other  party  offers  evidence  tending  to  dis- 
credit the  same  as  an  after  thought,  manufactured  for  the  pur- 
pose of  the  case,  it  is  permissible  for  the  party  making  the  demand 
to  show  that  he  made  a  similar  claim  about  the  time  of  the  trans- 
actidn  involved,  and  that  he  advised  his  attorneys  of  the  same  at 
the  time  he  laid  his  case  before  them.  Spaulding  v.  Laybou^, 
277. 

Examination  ol  witnesses:  Discretion.  Whether  a  party  may  aban- 
don the  cross-examination  of  a  witness  of  the  opposing  party  and 
proceed  to  examine  him  as  his  own  witness  is  a  matter  wholly 
discretionary  with  the  court.    Reeves  &  Go.  v.  Younglove,  151. 

Examination  of  witnesses:  Leading  questions.  Where  a  defendant 
seeks  to  negative  evidence  of  the  state  by  testimony  directly  re- 
sponsive thereto,  counsel  may  direct  the  attention  of  the  witness 
to  the  very  statements  proposed  to  be  negatived,  and  the  examina- 
tion will  not  be  considered  as  leading  and  suggestive.  State  v. 
Manigan,  434. 

Examination  of  witnesses.  Where  no  attempt  is  made  to  impeach 
a  witness,  it  is  not  proper  in  the  examination  of  another  witness 
to  put  into  his  mouth  the  answer  sought,  concerning  what  the 
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former  said  as  a  witness  in  another  proceeding  relating  to  the 
same  matter.    Withey  v.  The  Fowler  Co.,  377. 

Scope  of  crost-ezamination.  Where  one  who  witnessed  the  collision 
of  a  truck  with  an  automobile  had  described  the  movements  of 
each  and  stated  that  he  anticipated  the  collision,  it  was  not  prej- 
udicial to  ask  him  on  cross-examination  if  he  anticipated  that 
the  driver  of  the  truck  would  turn  sharply  across  the  traveled  way 
without  looking  to  see  if,  any  one  was  approaching,  although  the 
anticipations  of  the  witness  were  not  material  and  might  well  have 
been  omitted.    Idem, 

Expert  opinion.  The  distance  m  which  a  loaded  truck  could  be 
stopped  when  hauled  along  a  substantially  level  paved  street  is 
a  matter  concerning  which  an  experienced  driver  may  give  his 
opinion  in  evidence.  In  the  instant  case  the  evidence  is  held  to 
show  that  the  street  at  the  point  where  the  truck  struck  the  auto- 
mobile,  causing   plaintiff's   injury,    was    practically    level.     Idem. 

Ezcliision:  Prejudice.  The  rejection  of  evidence  is  not  prejudicial 
error,  where  immediately  afterward  the  witness  without  objection 
testified  to  the  matter  previously  inquired  about.  Brandeis  v. 
Chicago,  Burlington  &  Quincy  Ry.  Co.,  702. 

£zclU8io&  of  evidence:  Review  of  ruling.  A  ruling  excluding  evi- 
dence will  not  be  reviewed  on  appeal,  where  there  is  nothing  in 
the  record  disclosing  the  nature  of  the  excluded  evidence.  Kinney 
V.  Reed,  337. 

Foreign  laws  and  usages:  Evidence:  Conclusion.  The  unwrittei^ 
law  of  another  state  and  the  usage  and  practice  under  its  written 
law  may  be  proven  by  the  evidence  of  attorneys  practicing  in  that 
state;  ^ but  the  opinion  of  attorneys  engaged  in  practice  in  a  for- 
eign  state  that  an  abstract  of  title  to  land  in  that  state  was  not 
merchantable  was  incompetent,  because  a  mere  conclusion.  Biilick 
V.  Davenport,  105. 

Foreign  laws:  Proof:  Presumption.  To  render  a  printed  copy  of 
the  statutes  of  another  state  admissible  in  evidence  to  prove  the 
law  of  that  state,  the  same  must  of  itself  purport  to  be  published 
under  the  authority  of  the  foreign  state,  or  there  must  be  other 
com  potent  proof  that  the  book  was  commonly  admitted  as  evi- 
dence of  the  statute  law  by  the  courts  of  that  state,  as  required 
by  the  statute  of  this  state;  and  in  the  absence  of  competent  proof 
of  the  law  of  a  foreign  state  it  will  be  presumed  to  be  the  same 
as  that  of  this,  state.     Hardware  Co.  v.  Price,  353. 
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Bvidence  not  reaponaive:     Sight  to  object.    Where  the  answer  of  a 
witness  is  competent,  relevant  and  material  to  the  issue,  the  ob- 
jection that  it  is  not  responsive  to  the  inquiry  can  only  be  raised 
by  the  party  propounding  the  question.    Philpott  v.  Jones,  730. 

Hypothetical  questions.  It  is  necessary  that  the  record  contain  some 
evidence  of  the  facts  assumed  in  a  hypothetical  question,  but  they 
need  not  be  established  by  the  testimony;  and  only  the  substance 
of  the  testimony  need  be  stated  in  the  question.  Nor  is  it  neces- 
sary that  every  fact  concerning  which  evidence  has  been  offered 
be  included  in  the  question,  where  the  omitted  facts  were  brought 
to  the  attention  of  the  witness  and  jury  by  the  examination  of 
the  witness.     Philpott  v.  Jones,  730. 

Leading  questions.  Where  the  cross-examination  of  plaintiff,  suing 
for  injuries  received  while  riding  in  an  automobile,  suggested  or 
assumed  that  she  was  riding  under  some  arrangement  or  agree- 
ment with  the  other  occupants  of  the  car,  it  was  proper  for  her 
to  state  on  redirect  examination  how  it  was  she  happened  to  go 
riding  at  that  time,  and  who  aslfed  her;  as  the  inquiry  was  mate- 
rial on  the  question  of  whether  she  was  a  guest,  or  the  owner  or 
driver  of  the  car.     Withey  v.  The  Fowler  Co.,  377. 

Leading  questions:  Discretion:  Evidence.  To  justify  the  reversal 
of  a  cause  because  of  the  overruling  of  objections  toMeading  ques- 
tions there  must  be  a  clear  abuse  of  the  court's  discretion  in  so 
doing  and  an  apparent  prejudice  of  the  rights  of  the  parties.  In 
the  instant  case  no  prejudice  appears.    Idem. 

Market  value:  Competency  of  witness.  A  farmer  who  has  occasion 
to  purchase  and  sell  cattle  to  some  extent,  and  who  accompanied 
a  cattle  buyer  in  a  joint  effort  to  purchase  cattle  at  the  lowest 
possible  price,  though  engaged  chiefly  in  raising  grain,  was  com- 
petent to  testify  to  the  market  value  of  cattle  in  the  community 
in  which  he  lived.    Hanson  v.  Western  Union  Tel.  Co.,  639. 

Same.  A  stock  buyer  who  had  visited  the  vicinity  many  times  and 
purchased  many  cattle,  and  at  the  time  in  question  sought  to  pur- 
chase cattle  from  numerous  farmers  in  the  locality,  was  also  com- 
petent to  testify  to  their  market  value  at  that  time  and  place, 
although  he  did  not  reside  in  that  community.     Idem. 

Mental  incapacity:  Qualification  of  witness.  A  non-expert  witness 
must  not  only  first  detail  the  fact  and  circumstances  upon  which 
his  opinion  of  mental  unsoundness  rests,  before  he  is  permitted  to 
give  his  opinion  on  that  subject,  but  these  facts  must  justify  his 
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concluBion  to  give  it  weight.  The  facts  and  circumatanees  de 
tailed  are  held  insufficient  to  qualify  the  witness  to  say  that  tk 
party  inquired  about  was  incompetent.    Caltrider  v.  Sharon,  287. 

Production  of  books  and  papers:  Sufficiency  of  applicatiOB.  The 
application  for  an  order  requiring  the  production  of  books  and 
papers  for  the  inspection  by  the  opposite  party  must  disclose  tk 
fact  that  the  desired  evidence  is  material  to  some  issue  is  the 
case;  but  this  requirement  may  be  satisfied  hy  a  detailed  stste- 
ment  of  what  is  expected  to  be  proved,  although  there  is  no  dineC 
averment  of  materiality.     Dalton  v.  District  G6urt,  187. 

Prodnction  of  evidence:  Discretion.  Although  the  answer  in  an  te- 
tion  for  libel,  and  the  objections  to  an  application  for  the  pro- 
duction of  defendant's  books  showing  the  circulation  of  the  alleiged 
libel,  admitted  the  extent  of  the  circulation  of  the  newspaper  as 
broadly  as  charged  in  the  petition,  it  was  still  within  the  proper 
discretion  of  the  court  to  require  the  production  of  the  books. 
Idem. 

Conatitvtional  law:  Unreasonable  search  and  seimre.  An  order  for 
the  production  of  books  and  papers  is  not  a  violation  of  the  con- 
stitution prohibiting  an  unreasonable  search  and  seizure.    Idem. 

Prodnction  of  books  and  papers:  Discretion.  The  right  to  a  role 
requiring  the  production  of  books  and  papers  is  not  to  be  used  u 
a  means  of  acquiring  knowledge  of  a  competitor's  business,  which 
will  afford  an  unjust  advantage;  but  in  granting  the  rule  it  ^^^ 
be  presumed  that  the  court  in  the  exercise  of  its  discretion  viH 
permit  no  examination  <w  discovery  not  required  for  the  purposes 
of  the  case,  and  that  the  rights  of  both  litigants  will  be  safe- 
guarded.   Idem. 

Transactions  with  a  decedent.  A  widow  claiming  that  her  husband 
assigned  a  lease  to  her  prior  to  his  death  covering  part  of  hit 
property  is  competent  to  testify  to  the  genuineness  of  his  signa- 
ture and  to  her  possession  of  the  instrument  before  his  death. 
Evidence  held  sufficient  to  show  an  assignment  of  the  lease  in 
question.    In  re  Estate  of  Baker,  305. 

FEDERAL  SAFETY  APPLIANCE  ACT.    See  Railroads. 

FENCES. 

Partition  fences:    Assessment  of  cost:    Jurisdiction  of  fence  viewers. 
Fence  viewers  act  judicially  with  respect  to  their  several  dutieSi 
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and  when  acting  within  their  jurisdiction  their  finding  is  final  un- 
less appealed  from.  Notice,  however,  to  the  adverse  party  is  essen- 
tial to  their  jurisdiction,  whether  the  proposed  act  is  to  appor- 
tion a  partition  fence,  or  to  appraise  the  value  or  cost  of  such 
fence,  and  without  such  notice,  whether  prescribed  by  statute  or 
not,  their  proceedings  are  void  for  want  of  jurisdiction.  Pickerell 
V.  Davis,  676. 

Same:  Notice:  Jurisdiction.  The  statutory  powers  of  fence  viewers 
embrace  distinct  actions  which  may  be  taken  at  different  times  and 
for  different  purposes,  but  notice  of  the  proposed  action  is  always  , 
essential  that  the  party  whose  rights  are  affected  may  be  heard. 
Where  several  matters  can  all  be  accomplished  at  one  meeting 
they  may  all  be  included  in  one  notice,  but  the  notice  must  em- 
brace all  subjects  upon  which  it  is  proposed  to  act.  In  the  present 
case  the  value  of  the  fence  was  assessed  without  notice  to  defend- 
ant, and  subsequently  he  was  notified  of  the  assess^nent  and 
directed  to  pay  the  cost  within  the  statutory  time.  Held,  that 
the  assessment  was  void,  and  that  the  subsequent  notice  given 
did  not  relate  back  to  the  time  of  assessment,  so  as  to  sustain 
the  jurisdiction  of  the  viewers  to  make  the  appraisement.    Idem,    , 

FIXTURSS.    See  Rsal  Pbopebty. 

FOREIGN  LAWS.    See  Evidence. 

FRAUD.    See  Compromise  and  Settlbmbnt — Convetancbs — Sukett 

SQIP. 

Settlement  for  personal  injury.  The  mere  expression  of  an  errone- 
ous opinion  concerning  the  recovery  of  one  injured,  if  honestly 
made,  will  not  authorize  the  setting  aside  of  a  settlement  for  the 
injury;  but  if  coupled  with  statements  of  fact  concerning  the 
nature  and  character  of  the  injury  which  were  not  true,  but  hav- 
ing a  direct  bearing  upon  the  extent  of  liability  and  likely  to 
induce  a  belief  in  speedy  recovery,  will  constitute  ground  for  set- 
ting aside  the  settlement  and  release.    Haigh  v.  Laundry  Go.,  143. 

Same.  The  positive  assertion  of  a  fact  as  true  when  made  for  the 
purpose  of  gaining  an  advantage,  which  is  in  good  faith  relied  on 
and  acted  upon  as  true,  is  as  binding  upon  the  party  making  the 
statement  as  though  he  knew  it  to  be  untrue,  and  he  will  not  be 
heard  to  say  that  he  did  not  know  that  it  was  false  at  the  time 
he  made  it.    Idem, 

GARNISHMENT.    See  Attaghhent. 
Vol.  164  Ia.— 60 
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GIFTS. 

Charitable  gifts:  Validity.  Gifts  to  charitable  purposes  will  be  up- 
held when  consistent  with  law;  and  to  this  end  the  rules  of  law 
will  be  liberally  applied,  thus  often  sustaining  a  charitable  be- 
quest where  a  private  truat  would  fail.  Wilson  v.  First  Nat'l 
Bank  of  Independence,  402. 

Same:  Indefiniteness.  A  charitable  gift  is  not  void  for  indefinite- 
ness,  where  those  benefited  are  designated  in  a  general  way,  but 
leaving  the  application  of  the  gift  to  be  made  by  the  trustee. 
Idem. 

Same:  Batablishment  of  schools.  Gifts  for  the  establishment  of 
schools  for  the  mental  or  moral  improvement  of  the  people,  espe- 
cially for  the  poor,  are  lawful  public  charities.    Idem. 

Same:  Definitenesa.  A  gift  for  the  establishment  of  an  industrial 
training  school  for  children  and  a  library  building  to  be  used  by 
the  people  of  a  certain  town,  naming  trustees  to  administer  the 
gift  until  a  corporation  was  organized  for  that  purpose,  and  pro- 
viding for  the  construction  of  a  school  building  and  that  the  school 
should  be  open  to  all  persons  fitted  for 'the  training  offered,  regard- 
,  less  of  sex,  race  or  color,  was  not  invalid  on  the  ground  of  indefi- 
niteness;  as  it  is  sufiicient  if  the  general  nature  and  purpose  of 
the  gift  is  expressed,  or  reasonably  ascertjainable  from  the  instru- 
ment, leaving  the  practical  working  out  of  the  object  sought  to 
the  trustees.    Idem. 

Same:  Pexpetuities:  Application  of  statute:  Charities.  Gifts  to 
charitable  uses  are  not  prohibited  by  the  statute  against  perpe- 
tuities; and  a  gift  for  the  establishment  of  a  training  school  for 
children  and  for  a  public  library  is  for  a  charitable  purpose  and 
is  not  in  violation  of  the  statute,  although  not  limited  to  the  use 
of  the  poor  and  needy;  as  the  term  charity  includes  any  scheme 
for  the  betterment  of  society,  and   includes  any  gift  consistent 

'  with  law  tending  to  promote  science,  education  or  enlightenment 
or  the  public  convenience.    Idem. 

Same:  Perpetuities:  Statute.  A  bequest  of  bank  stock  for  a  chari- 
table purpose,  subject  to  the  payment  of  dividends  thereon  to 
relatives  of  the  testator  during  their  natural  lives,  and  upon  their 
death  the  stock  to  be  turned  over  to  the  charity,  was  not  invalid 
as  against  the  statute  of  perpetuities  on  the  ground  that  it  was  a 
gift  over  after  the  lapse  of  another  gift.    Idem, 
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Same.  Where  a  testator  bound  the  trustees  of  a  charitable  bequest 
by  contract  to  organize  a  corporation  within  a  year  after  his  death 
to  take  over  the  bequest,  and  he  reaffinned  the  same  in  his  will, 
the  gift  was  not  in  violation  of  the  statute  against  perpetuities 
in  that  it  failed  to  limit  the  time  for  organization  of  the  corpora- 
tion.   Idem, 

Same.  Where  the  testator  secured  the  erection  of  a  building  for 
school  purposes  during  his  lifetime,  and  by  his  will  created  a  fund 
for  its  support,  which  was  not  available  until  after  the  death  of 
relatives  to  whom  he  gave  the  income  for  life,  those  appointed  to 
manage  the  trust  were  not  chargeable  with  negligence  or  laches, 
because  failing  to  anticipate  the  receipt  of  the  fund  and  to  attempt 
to  conduct  the  school  without  means.    Idem, 

GUARANTY.    See  Subettship. 

OUABDIANSHIP. 

Distribution  of  funds:  Notice  to  minors:  Guardian  ad  litem.  In 
the  distribution  of  funds  derived  from  the  sale  of  a  decedent's 
real  property  and  in  the  hands  of  a  guardian,  the  duly  appointed 
guardian  of  minors  represents  them,  and  it  is  not  necessary  that 
notice  of  the  application  of  distribution  shall  be  served  on  the 
minors,  or  that  a  guardian  ad  litem  be  appointed,  unless  the  action 
of  the  regular  guardian  is  in  its  nature  adverse  to  them.  Aschan 
V.  McDermott,  760. 

Mental  incapacity:  Svidence.  To  authorize  the  appointment  of  a 
guardian  for  the  property  of  an  alleged  incompetent,  the  evidence 
must  disclose  such  unsoundness  of  mind  as  to  render  the  party 
mentally  unfit  and  incompetent  to  look  after  and  manage  his  own 
affairs.  Evidence  held  insufficient  to  authorize  the  appointment. 
Caltrider  v.  Sharon,  287. 

Removal  of  guardian:  Discretion.  The  removal  of  a  guardian  is  a 
matter  addressed  to  the  discretion  of  the  court  which  hears  the 
application  and  the  evidence,  and  the  order  entered  will  not  be 
reversed  on  appeal  unless  an  abuse  of  such  discretion  is  shown. 
In  re  Guardianship  of  Runnels,  659. 

mOHWAYS.  See  Dkainagb. 

Filing  of  village  plat:  Effect.  The  filing  of  a  plat  and  dedication  of 
a  highway  in  an  unincorporated  village  creates  simply  an  easement, 
or  right  to  use  the  highway  fot-  public  purposes.    The  title  to  the 
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highway  remains  in  the  original  owner  charged  with  the  easement, 
and  when  vacated  the  unincumbered  possession  of  the  same  re- 
verts to  him.  Thus  where  two  tracts  of  land  were  platted,  tak- 
ing four  feet  from  one  and  fifty-six  feet  from  the  other,  which 
was  dedicated  as  a  highway,  and  thereafter  the  owner  conveyed 
the  tract  from  which  the  fifty -six  feet  were  taken,  and  his  grantee 
conveyed  by  quitclaim  all  his  interest  in  the  lots  and  streets  in 
the  plat,  upon  vacation  of  the  street  the  entire  beneficial  owner- 
ship of  that  part  of  the  street  taken  from  the  tract  conveyed 
vested  in  the  owner  at  the  time  of  its  vacation.  Kitzman  v. 
Greenhalgh,  166. 

HOMESTEAD.    See  Estates  of  Decedents— Real  Pbopebtt. 
INFANTS.  See  NEGLIGENCE. 

Con  tracts  of  infants:  Necessities:  Attorney's  services:  Settle- 
ment of  suit.  Assuming  that  the  contract  of  a  minor  for  legal 
services  is  a  contract  for  necessities,  within  the  meaning  of  the 
statute,  the  character  of  the  obligation  is  not  aifected  by  the  fact 
that  the  attorney  also  acts  as  agent  in  a  settlement  of  the  con- 
troversy. Thus  the  settlement  of  a  suit  for  seduction,  which  was 
ratified  both  by  the  minor  and  her  father  as  next  friend,  was  a 
contract  for  necessities  by  which  the  minor  was  bound.  Hickman 
V.  McDonald,  50. 

Same:  Attorney's  services:  Reasonable  value.  Although  a  minor, 
as  an  abstract  proposition,  may  only  be  liable  for  the  reasonable 
value  of  an  attorney's  services,  that  fact  will  not  relieve  against 
a  contract  liability  therefor,  where  the  evidence  shows  that  the 
reasonable  value  and  the  contract  amount  are  the  same.     Idem, 

INJUNCTION.    See  Intoxicating  Liquors. 

INSTBUOnONS.   3^  Assault  —  Damages  ~  Neousencb  —  Bxal 
Pbopebtt. 

Assumption  of  facts.  In  an  action  upon  a  contract  for  recovery  of 
a  broker's  commission,  in  which  evidence  was  admitted  tending 
to  establish  a  contract  difi'erent  from  that  alleged  in  the  petition, 
an  instruction  that  there  was  no  issue  as  to  any  other  contract 
and  it  was  wholly  immaterial  as  to  what  other  contract  was  made, 
except  as  it  may  be  material  in  determining  whether  the  contract 
relied  upon  was  made,  was  not  objectionable  as  assuming  the  mak- 
ing of  a  contract  other  than  the  one  pleaded  and  relied  upon. 
Taylor  v.  Wildman,  252. 
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Refusal  of  requests.  It  is  not  error  to  refuse  to  give  instructions 
which  are  sufficiently  covered  by  those  given  by  the  court;  nor  to 
refuse  to  give  those  stating  mere  abstract  legal  propositions,  with- 
out suggesting  their  proper  application  to  the  case.  Withey  v. 
The  Fowler  Co.,  377. 

Same.  Where  the  court  gave  a  requested  instruction  sufficiently 
covering  the  point,  refusal  to  incumber  the  instructions  by  repeti- 
tions of  the  same  thought  in  different  form  was  not  erroneous. 
Idem. 

Submission  of  issues.  Where  there  is  evidence  in  support  of  a  claim, 
though  contradicted,  the  issue  is  for  the  jury.  Spaulding  v.  Lay- 
bourn,  277. 

INTEBSTATE  COMMEBOE.    3ee  Intoxicating  Liquobs. 

Power  to  regulate.  The  power  to  regulate  interstate  commerce  is 
del^ated  by  the  constitution  exclusively  to  congress;  it  cannot  be 
exercised  by  the  states.  State  of  Iowa  v.  United  States  Express 
Co.,  112. 

Regulation  of  liquor  traffic  The  (manufacture,  sale  and  transporta- 
tion of  liquor  is  subject  to  the  police  power  inherent  in  the  stat^ 
and  may  be  regulated  by  the  legislature  in  such  reasonable  man- 
ner as  it  may  think  best  for  the  welfare  of  its  citizens;  and  con- 
gress has  power  to  prohibit  the  shipment  of  liquor  into  a  state 
having  a  prohibitory  law,  thus  taking  it  out  of  the  sphere  of 
interstate  commerce  when  within  such  state,  and  thereby  supple- 
menting the  state  law.    Idem. 

INTERVENTION.    See  Actions. 

IMTOXICATINO  UQUOBS. 

Interstate  shipment:  Nuisance:  Injunction:  Ezprees  companies. 
In  view  of  what  is  known  as  the  Webb-Kenyon  Act  of  Congress, 
prohibiting  the  interstate  shipment  of  intoxicating  liquors  intended 
by  any  person  to  be  received,  sold  or  used  in  violation  of  the  law 
of  the  state  to  which  shipped,  a  suit  in  equity  will  lie  to  enjoin 
an  express  company  from  transporting,  delivering  and  distributing 
an  interstate  shipment  of  intoxicating  liquors  in  a  certain  county, 
contrary  to  the  statutes  of  this  state.  State  of  Iowa  v.  United 
States  Express  Co.,  112. 

Sale  by  druggist:  Requests:  Attestation.  The  statute  requires 
that  a  registered  pharmacist  before  selling  or  delivering  any  intox- 
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icating  liquors  shall  take  a  written  request  therefor,  which  shall 
be  attested  by  him ;  and  omission  to  attest  such  request  will  render 
the  sale  illegal  and  the  business  may  be  enjoined  as  a  nuisance, 
regardless  of  the  question  of  good  faith.  McCallister  v.  Camp- 
beU,  3^. 

INSURANCE. 

Accident  insurance:  Evidence  of  accidental  death.  To  satisfy  the 
provision  of  an  accidental  insurance  policy,  that  the  association 
should  not  be  liable  for  an  injury  or  death  caused  by  the  dischar;^ 
of  a  firearm,  unless  the  accidental  character  thereof  be  established 
by  the  testimony  of  one  eye  witness  other  than  the  insured,  it  is 
not  necessary  that  the  witness  should  have  seen  the  exact  manner 
of  the  discharge  of  the  firearm,  but  does  comprehend  the  presence 
of  the  witness  at  or  near  the  scene,  and  his  direct  observation  of 
the  facts  and  circumstances  which  of  themselves  indicate  that  the 
shooting  was  accidental,  without  the  aid  of  any  presumption  aris- 
ing from  the  instinct  of  self-preservation.  Evidence  held  insuffi- 
cient to  establish  the  accidental  shooting  of  deceased.  Rbeh  v. 
Business  Men's  Protective  Ass'n,  199. 

Same:  Contracts:  Public  policy.  The  foregoing  provision  in  the 
contract  of  insurance  was  not  so  repugnant  to  public  policy,  in 
that  it  attempts  to  modify  or  control  the  procedure  of  the  courts, 
as  to  render  the  same  invalid.     Idem, 

JUDOKENTS.    See  Marriage  and  Divobcb. 

The  judgments  of  a  Federal  Court  constitute  liens  upon  real  estate 
located  in  the  county  where  the  court  is  held,  and  an  abstract 
failing  to  contain  a  certificate  showing  that  there  were  no  judg- 
ments of  that  court  affecting  the  title  was  not  merchantable. 
Billick  V.  Davenport,  105. 

Error  in  computation  on  former  appeal:  Effect.  A  mere  typo- 
graphical error  in  computation,  manifest  on  the  face  of  the  fig- 
ures, and  appearing  in  the  opinion  of  the  appellate  court,  is  not 
binding  upon  the  trial  court  in  further  proceedings  after  reversal. 
Kinkead  v.  Peet,  65. 

Lost  records:  Parol  proof.  Conceding  that  a  prior  adjudication  may 
be  proven  by  parol,  where  the  record  has  been  lost  or  is  not  avail- 
able, to  render  such  testimony  competent  it  must  appear  in  some 
legitimate  manner  that  there  was  such  a  proceeding  at  some  time 
and  before  some  court,  in  which  the  question  involved  was  con- 
sidered if  not  adjudicated.    Hays  v.  Qaypool,  297. 
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Quieting  title:     Homestead.     An  action  to  quiet  title  against  the 

lien  of  a  judgment  will  lie,  although  the  property  involved  is  the 

homestead  of  plaintiff,  against  which  the  judgment  could  not  be 

enforced.     French  v.  Bartel  &  Miller,  677. 

Quit  daim  deed:  Effect.  The  execution  of  a  quit  claim  deed  to  re- 
lieve a  homestead  of  the  apparent  lien  of  a  judgment  does  not 
involve  the  surrender  of  any  future  right  to  levy  upon  the  prop- 
erty in  case  its  homestead  character  is  lost;  its  only  effect  would 
be  to  make  apparent  the  fact  that  the  plaintiff's  homestead  right 
antedated  the  judgment  and  the  indebtedness  upon  which  it  was 
founded,    thus    rendering    the    property   exempt    from    execution. 

Id€fli, 

• 
Itecord  evidence.  The  entries  required  to  be  kept  by  the  clerk  of 
courts  in  a  book  called  the  combination  docket  are  not  sufficient 
to  establish  the  rendition  of  a  judgment;  the  record  of  the  judg- 
ment itself  is  the  best  evidence  and  is  alone  admissible  to  prove 
the  judgment,  in  the  absence  of  any  ground  for  the  introduction 
of  secondary  evidence.    Hardware  Co.  v.  Price,  353. 

When  oonclnaive.  Where  the  court  lias  jurisdiction  of  the  subject 
matter  and  of  the  parties  at  the  time  of  entering  an  order,  the 
order  is  final  and  binding  upon  all  the  parties;  and  any  attempt 
of  the  judge  in  vacation  to  set  the  order  aside  would  be  of  nd 
effect.    Aschan  v.  McDermott,  750. 

Same.  While  in  a  technical  sense  an  order  for  distribution  of  the 
funds  of  an  estate  is  not  a  judgment,  it  is  a  final  adjudication  of 
the  rights  of  parties,  and  is  conclusive  unless  appealed  from  or  set 
aside  in  some  direct  proceeding.    Idem. 

JURISDICTION.     See   Sminknt   Domain— Estates   of  Dscedents — 
Fences. 

LACHES.    See  Limitation  of  Actions— Patmsnt. 
LAKE  BEDS.    See  Watebs. 

LIENS.    See  Attorneys. 

LnOTATION  OF  ACTIONS.    See  CbNTRAors. 

Laches:  Estoppel.  The  statute  of  limitations  cannot  be  urged 
against  the  state,  but  where  it  seeks  to  establish  rights  by  an 
action  to  quiet  title,  relief  may  be  denied  on  the  ground  of  laches 
and  estoppel.     State  of  Iowa  v.  Livingston,  31. 
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Public  officers:  Fees.  An  action  upon  the  official  bond  of  a  justice 
of  the  peace  to  recover  fees  retained  by  him  in  excess  of  the  law- 
ful amount  is  barred  after  tftiree  years,  under  the  statute  pre- 
scribing a  three-year  limitation  upon  actions  against  public  offi- 
cers of  that  character.    Polk  County  v.  Roe,  302. 

MALICB.    See  Attachment. 

KALIOIOUS  PBOSEOUnON. 

Wrongful  attacbment:  Isatructions.  Where  plaintiff  in  an  attach- 
ment alleged  that  defendant  was  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors,  and  defendant  pleaded  ae  a 
counterclaim  that  the  attachment  was  malicious  and  without  rea- 
sonable cause,  an  instruction  that  if  plaintiff  submitted  the  facts 
concerning  the  financial  standing  of  defendant  to  its  attorney  and 
was  advised  that  it  had  sufficient  cause  for  attachment,  then  exem- 
plary damages  should  not  be  allowed,  was  erroneous;  as  the  issu- 
ance of  the  attachment  was  not  dependent  upon  defendant's  finan- 
cial condition,  but  upon  whether  he  was  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors.  Second  Nat'l  Bank 
of  New  Hampton  v.  Lanin,  512. 

Damages:  Bzpenses.  Where  defendant  in  attachment  seeks  to  re- 
cover attorney's  fees  expended  in  procuring  a  release  of  the  attach- 
ment he  should  show  the  necessity  for  an  attorney's  services  and 
the  value  of  the  same.    Idem. 

MABSIAOE  AND  DIVOBOE. 

Marriage:  ConBanguinity:  Validity.  A  marriage  between  first 
cousins  solemnized  in  violation  of  a  statute  prohibiting  such  mar- 
riages is  void;  and  a  common  law  marriage  between  cousins  unless 
consummated  prior  to  the  passage  of  such  a  statute  is  also  void. 
In  re  estate  of  Wittick,  485. 

Transactions  with  a  decedent.  In  an  action  to  establish  the  rights 
of  claimant  in  a  decedent's  estate  by  virtue  of  an  alleged  common 
law  marriage,  evidence  that  claimant  was  expecting  to  marry 
deeedent  until  she  discovered  that  he  was  addicted  to  the  use  of 
liquor,  when  she  declined  unless  he  should  reform,  but  that  after 
some  time  and  an  apparent  reformation  she  consented,  was  inad- 
missible under  the  statute  prohibiting  conversations  with  a  deee- 
dent, except  so  far  as  it  tended  to  show  claimant's  intent  and 
the  circumstances  under  which  their  relations  began.     Idem. 
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Same.  Evidence  of  claimant,  seeking  to  establish  a  right  in  the 
estate  of  decedent  under  a  common  law  marriage,  that  from  the 
time  she  had  agreed  to  marry  decedent  she  considered  herself  as 
his  wife,  and  that  the  formal  ceremony  should  be  performed  when 
they  could  go  to  the  proper  church,  was  admissible  on  the  ques- 
tion of  her  intent,  and  is  not  prohibited  as  a  communication  with 
dc>cedent.  '  Idem, 

Same.  Evidence  showing  the  relation  of  parties  after  the  passage  of 
a  law  prohibiting  their  marriage  because  of  consanguinity  is  ad- 
missible, not  to  show  a  common  law  marriage  after  that  date  but 
as  explaining  the  relation  of  the  parties  prior  to  the  passage  of  the 
law.    Idem. 

Common  law  marriage:  Evidence.  A  mutual  agreement  to  pres- 
ently become  husband  and  wife,  followed  by  cohabitation  as  such, 
constitutes  a  valid  common  law  marriage  of  parties  not  legaiiy 
disqualified  from  marrying;  and  if  the  relations  prior  to  the  pas- 
sage of  a  disqualifying  statute  were  such  as  to  constitute  a  valid 
common  law  marriage,  neither  the  enactment  of  the  statute  nor 
a  Bubeequent  invalid  marriage  ceremony  would  affect  the  previous 
marriage  by  agreement.  In  the  present  case  the  evidence  is  held 
to  show  a  valid  common  law  marriage  between  first  cousins  prior 
to  Urn  passage  of  the  statute  prohibiting  such  marriages.     Idem. 

Divorce:  Cruel  and  inhuman  treatment:  Evidence.  In  this  action 
for  divorce  on  the  ground  of  cruel  and  inhuman  treatment  the  evi- 
dence of  defendant's  misconduct  toward,  and  ill  treatment  of  plain- 
tiff, was  not  sufficient  to  show  that  her  life  was  imperiled  within 
the  contemplation  of  the  statute.    Kinkade  v.  Kinkade,  56. 

Same:  Vacation  of  jndgmtent  for  fraud.  The  court  has  power  to 
correct  its  own  records  during  the  term,  and  to  modify,  set  aside  or 
expunge  an  order  or  decree  theretofore  entered  at  the  same  term; 
and  where  a  decree  of  divorce  was  procured  by  fraud  or  perjury  the 
court,  upon  its  own  motion  and  upon  due  notice  to  all  parties 
interested,  had  power  to  reopen  the  case  and  set  aside  the  decree; 
and  the  fact  that  the  information  came  from  a  stranger  to  the 
suit  was  immaterial,  as  the  court  acted  upon  its  own  motion. 
Todhunter  v.  De  Graff,  Judge,  567. 

Same:  Vacation  of  decree:  Notice.  Where  notice  of,  divorce  pro- 
ceedings was  served  upon  a  non-resident  defendant  by  publication, 
for  whom  no  appearance  was  made,  it  was  the  duty  of  the  court 
to  protect  itself  and  the  rights  of  the  defendant  against  the  fraud 
or  perjury  of  the  plaintiff;  and  no  notice  to  defendant  was  required 
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of  a   hearing   to  determine   whether   the   decree   was   procured   by 
fraud.    Idem, 

Same.  Where  it  did  not  appear  that  plaintiff  in  divorce  proceedings 
had  married  another  after  divorce  from  her  former  husband,  buz, 
it  did  appear  that  both  before  and  after  the  decree  she  had  illicitly 
cohabited  with  another,  such  other  party  was  not  entitled  to  no- 
tice of  the  proceedings  instituted  to  determine  whether  the  decree 
of  divorce  was  obtained  by  fraud;  since,  as  it  appeared  that  their 
cohabitation  was  meretricious,  there  was  no  legal  presumption  of 
marriage.     Idem. 

Divorce:  Inhtunan  treatment:  Adultery:  Evidence.  In  this  action 
for  divorce  on  the  ground  of  cruel  and  inhuman  treatment  and  of 
adultery  on  the  part  of.^the  wife,  the  evidence  is  reviewed  and 
held  sufficient  to  support  both  charges  and  to  entitle  the  hus- 
band to  a  decree.     Leupold  v.  Leupold,  595. 

Same:  Adultery.  The  fact  that  adultery  is  a  crime  usually  com- 
mitted in  secrecy  and  therefore  difficult  of  direct  proof  will  not 
preclude  a  conclusion  of  guilt,  when  the  facts  and  circumstances 
relied  upon  are  consistent  with  such  conclusion  and  inconsistent 
with  the  idea  of  innocence.     Idem. 

Same:  Decree.  The  decree  awarding  to  each  of  the  parties  the  prop- 
erty held  by  them  in  their  own  right,  without  alimony,  and  the 
care  of  the  minor  child  to  the  mother  for  part  of  the  time  pro- 
vided she  conducts  herself  properly,  with  an  allowance  for  the 
support  of  the  child  while  in  her  care,  is  held  to  be  equitable. 
Idem. 

MASTER  AND  SERVANT.     See  Nboligsncs. 

MECHANICS'  LIENS. 

Contract  by  agent:  Righta  of  parties.  Where  a  contract  was  made 
by  the  husband  for  the  construction  of  a  building  upon  land  be- 
longing to  the  wife,  but  she  approved  of  the  same  and  knew  of 
the  progress  of  the  w^ork  and  of  the  claims  of  the  materialmen, 
so  far  as  her  rights  and  those  of  the  materialmen  were  concerned 
the  contract  was  of  the  same  force  as  though  made  by  her. 
Wheeler  Lumber,  etc.,  Co.  v.  White,  495. 

Time  for  filing  notice:  Evidence.  In  this  action  to  establish  a 
mechanics  lien  the  evidence  is  held  to  show  that  the  last  item  of 
the  account  was  actually  delivered  on  the  date  of  the  charge,  and 
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that  the  time  for  filing  notice  of  the  lien  began  to  run  from  that 
date.    Idem, 

m 

Riglita  of  subcontractors.  Ordinarily  suboontractora  can  only  claim 
a  lien  upon  the  funds  in  the  hands  of  the  owner  of  the  building 
and  the  principal  contractor,  but  where  the  owner  paid  material- 
men whose  liens  had  not  been  filed,  with  knowledge  of  the  claims 
of  subcontractors,  he  was  liable  for  such  claims  thereafter  filed 
in  time.    Idem. 

Performance  of  contract:  Evidence.  In  this  action  to  establish  sub- 
contractors' liens  the  evidence  is  held  to  show  a  substantial  com- 
pliance by  the  original  contractor  with  his  contract.    Idem, 

MINORS.    3^  Nequoencs. 

Dependent  children  of  widow:  Support:  Statutes.  A  widow  is  one 
whose  husband  is  dead  and  who  has  not  remarried,  and  not  one 
who  has  been  divorced,  within  the  meaning  of  the  act  of  the  35th 
General  Assembly,  providing  that  if  a  mother  of  dependent  chil- 
dren is  a  widow  and  is  unable  to  properly  care  for  them  the  court 
may  fix  the  amount  necessary  for  that  purpose  to  be  paid  by  the 
county.    Debrot  v.  Marion  County,  208. 

Same:  Liability  of  parents  for  support  of  children.  The  common 
law  liability  of  either  or  both  parents  to  support  their  minor  chil- 
dren exists,  and  is  not  affected  by  their  divorce.    Idem, 

mSES  AND  HININO. 

Negligence:  Instructions:  Refusal  of  request.  Where  the  court 
instructed  that  plaintiff  could  recover  only  in  case  the  jury  found 
that  it  was  defendant's  duty  to  inspect  the  roof  of  the  mine  where 
decedent  was  at  work,  and  failed  to  perform  such  duty,  and  that 
if  it  was  decedent's  duty  to  make  such  inspection,  or  if  the  roof 
was  subject  to  change  brought  about  by  decedent  or  the  other  work- 
men, and  its  dangerous  condition  thus  resulted  he  could  not  recover, 
there  was  no  occasion  for  giving  a  requested  instruction  that  the 
burden  was  upon  plaintiff  to  show  that  the  falling  of  slate  from 
the  roof  which  caused  decedent's  death  was  one  of  the  dangers  . 

incident  to  his  employment.    Garnego  v.  Crescent  Coal  Co.,  552. 

MISCONDUCT.    See  New  Trial. 

MOTOR  VBHICLES.    See  Municipal  Cobpobations. 
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M0BT0A0E8.         See  Dowbil 

Bona  fide  pvrchater:  Burden  of  proof:  BTidenoe.  Where  a  mort- 
ga^  had  its  inception  in  fraud  the  burden  U  upon  the  holder 
to  show  that  he  took  it  in  good  faith,  for  a  valuable  consideratioD, 
before  maturity  and  without  notice  of  the  fraud.  Boberteon  ▼.  U. 
8.  Live  Stock  Co.,  230. 

Same.  Lack  of  knowledge  on  the  part  of  a  bank  and  of  the  officers 
of  the  bank,  that  a  mortgage  held  by  it  was  obtained  by  fraud,  may 
be  established  by  the  direct  testimony  of  all  the  officers  who  might 
or  could  know,  or  by  facte  and  circumstances  from  which  the  in- 
ference of  want  of  knpwledge  must  necessarily  be  drawn.    Idem, 

Same:  Assignment  of  mortgage:  Bona  fide  holder:  ConsideratioiL 
The  assignment  of  a  note  carries  with  it  a  mortgage  given  to  secure 
the  same,  and  the  right  to  foreclose  the  mortgage;  and  a  bona  fide 
purchaser  without  notice  takes  the  mortgage  relieved  of  any  in- 
firmities in  its  inception;  and  extension  of  the  time  of  payment 
of  the  mortgage  is  a  valuable  consideration.     Idem, 

Assignment  to  bank:  Fraud:  Notice:  Evidence.  It  is  not  neces- 
sary under  all  circumstances  that  all  the  officers  of  a  bank  be 
called  as  witnesses  to  establish  the  fact  that  the  corporation  had 
no  notice  of  the  fraud  entering  into  the  making  of  a  mortgage 
held  by  it  as  assignee.  Where  the  managing  officers  of  the  bank 
and  those  who  had  charge  of  the  particular  transaction  testified 
that  they  had  no  knowledge  of  the  fraud  and  acted  in  good  faith, 
knowledge  of  the  bank  through  any  other  officers  may  be  nega- 
tived by  facte  and  circumstances  affirmatively  showing  that  it  could 
not  have  had  notice  through  any  such  source.  Knowledge  of  the 
fraud  is  not  shown  in  the  instant  case.    Idem, 

HTTNIOIPAL  CORPORATIONS.      See  CJokstitutional  Law. 

Defective  streets:  Negligence.  A  city  is  not  liable  merely  because 
of  defects  or  obstructions  in  its  streets  made  reasonably  necessary 
by  the  work  of  improving  the  same.  Asher  v.  City  of  Council 
Bluffs,  661. 

Same:  Negligence:  Evidence:  Submission  of  issues.  It  is  the  duty 
of  a  city  to  maintain  a  portion  of  the  street  at  the  side,  while  the 
center  was  torn  up  for  the  purpose  of  laying  street  railway  tracks, 
in  as  safe  a  condition  for  travel  as  was  consistent  with  the  work  of 
improvement.  In  the  instant  case  the  evidence  is  held  to  warrant 
submission  of  defendant's  negligence  in  permitting  holes  in  the 
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surface  of  the  traveled'  portion  of  the  street,  into  which  plaintiff's 
horse  stepped,  causing  her  to  be  thrown  from  the  buggy  and  injured, 
and  also  to  warrant  submission  of  plaintiff's  contributory  negligence. 
Idem, 

Defective  streets:  Persozud  injury:  Proziniate  cause.  Plaintiff  was 
injured  by  being  thrown  from  his  motorcycle  upon  striking  some 
obstruction  in  the  street  pavement,  and  the  evidence  is  held  suffi- 
cient to  require  submission  of  the  question  of  proximate  cause,  and 
to  sustain  a  finding  that  a  pipe  protruding  from  the  pavement  was 
the  proximate  cause  of  plaintiff's  injury.  Waterhouse  v.  City  of 
Waterloo,  324. 

Defective  streets:  Negligence:  Evidence.  In  this  action  for  personal 
injury  caused  by  an  allied  defective  street,  evidence  that  the  car- 
riage in  which  plaintiff  was  riding  tipped  over  when  the  wheels  were 
driven  into  a  ditch  in  the  middle  of  the  street,  was  sufficient  to  take 
the  issue  of  negligence  on  the  part  of  the  city  in  permitting  the 
existence  of  the  ditch  to  the  jury.  Fountain  v.  City  of  Des  Moines, 
316. 

Same:  Contributory  negligence:  Evidence.  The  mere  fact  that  the 
driver  of  a  carriage  knew  of  a  ditch  in  the  middle  of  the  street,  into 
which  he  drove  the  wheels  of  the  carriage  when  it  was  dark,  caus- 
ing the  carriage  to  overturn  and  injure  plaintiff,  will  not  establish 
contributory  negligence  as  a  matter  of  law.  The  question  of  the 
contributory  negligence  of  plaintiff's  husband  in  thus  driving  into 
the  ditch  was  properly  submitted  to  the  jury.    Idem, 

Defective  walks:  Negligence:  Evidence.  In  this  action  for  personal 
injury  caused  by  a  defect  in  a  sidewalk,  the  evidence  is  reviewed  and 
held  to  require  submission  of  the  issues  of  negligence  of  the  defend- 
ant city,  and  of  contributory  negligence  on  the  part  of  plaintiff. 
Overton  v.  CSty  of  Waterloo,  332. 

Same:  Care  required:  Instruction.  A  pedestrian  without  knowledge 
of  defects  in  a  sidewalk  may  assume  that  the  city  has  exercised 
ordinary  care  to  keep  its  walks  in  reasonably  safe  condition:  but 
he  is  bound  to  use  ordinary  care  for  his  own  safety,  and  may  not 
assume  that  he  can  use  the  walk  with  no  care  on  his  part.    Idem. 

Same:  Contributory  negligence.  Where  the  attention  of  a  pedestrian 
while  walking  along  the  sidewalk  was  attracted  by  the  display  of 
goods  in  the  store  windows,  and  while  thus  engaged  she  stepped 
in  a  hole  in  the  walk  which  she  had  not  noticed,  fell  and  was  in- 
jured, she  was  not  guilty  of  contributory  negligence  as  a  matter  of 
law. 
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Repair  of  streets:  Negligence:  Instruction.  A  city  has  the  right  to 
repair  its  streets,  and  in  doing  so  may  tear  up  a  defective  pavement 
and  obstruct  the  street,  if  necessary,  without  liability  in  conse- 
quential damages  resulting  therefrom,  when  the  work  is  performed 
with  ordinary  skill  and  prudence;  and  persons  using  a  street  when 
undergoing  repairs  are  (held  to  such  a  degree  of  care  as  an  ordinarily 
prudent  person  would  exercise  under  the  same  conditions.  The  re- 
quested instruction  on  the  subject  should  have  been  given  in  the 
instant  case.    0*Connell  v.  City  of  Davenport,  95. 

Regulation  of  motor  vehicles:  Use  of  lights.  A  city  ordinance  sub- 
stantially in  accord  with  the  statute,  requiring  that  all  motor 
vehicles  operated  or  driven  after  dark  shall  display  two  lighted 
lamps  in  front  and  one  in  the  rear,  is  not  violated  by  temporarily 
leaving  an  automobile  standing  unoccupied  at  the  side  of  a  street 
after  dark  without  such  lights.    City  of  Harlan  v.  Kraschel,  667. 

Special  assessments:  Remedy  of  property  owner.  Objection  before 
the  city  council  and  appeal  to  the  courts  is  the  exclusive  remedy 
of  a  property  owner  who  is  aggrieved  by  any  error  or  irregularity 
in  the  notices  or  proceedings  leading  to  a  special  assessment  of  his 
property  for  an  authorized  public  improvement,  and  in  falling  to 
do  so  his  objections  are  waived;  and  in  no  such  case  can  an  inde- 
pendent action  in  equity  be  maintained  to  set  aside  a  special 
assessment,  without  a  showing  of  fraud.  Durst  v.  City  of  Des 
Moines,  82. 

Same:  Valuation  of  property:  Jurisdiction.  The  erroneous  valua- 
tion of  property  by  the  city  council  does  not  deprive  it  of  juris- 
diction to  levy  a  special  assessment  against  it  for  a  public  improve- 
ment; as  this  is  not  a  jurisdictional  question,  but  one  for  determi- 
nation by  the  council,  and  any  error  of  the  council  in  fixing  a  valua- 
tion may  be  reviewed  on  appeal,  proper  objection  having  been  made. 
Idem, 

Same:  Limitation  of  assessment:  Single  improvement.  The  statute 
provides  that  no  assessment  for  a  public  improvemi^nt  shall  exceed 
twenty-five  per  cent  of  the  value  of  the  property;  but  this  applies 
in  the  case  of  each  distinct  improvement  without  reference  to 
other  burdens  which  the  property  may  have  been  compelled  to 
bear  for  other  improvements.  Thus  where  property  abuts  upon 
two  different  streets  which  are  improved  at  different  times,  each 
separate  improvement  may  operate  to  create  like  special  benefits, 
and  will  not  be  treated  as  a  single  improvement  within  the  statute 
limiting  the  imposition  of  special  assessments.     Idem, 
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Same:  Constitutional  law:  Assessment  of  property:  Notice:  Due 
process.  As  the  statute  expressly  authorizes  the  city  council  to 
levy  special  assessments  for  public  improvementsi  and  provides 
that  the  assessed  valuation  of  the  property  shall  only  be  prima  facie 
evidence  of  its  value,  the  council  in  apportioning  the  benefits  may 
determine  the  value  of  the  property  without  notice  to  the  owner; 
and  as  the  statute  provides. for  notice  to  the  owner  of  the  proceed- 
ings leading  up  to  the  assessment  its  valuation  without  notice  does 
not  work  a  deprivation  of  property  without  due  process.     Idem. 

Street  grade:  Establiahment:  Damages.  The  only  method  of  es- 
tablishing the  grades  of  city  streets  is  by  an  ordinance  for  that 
purpose,  it  cannot  be  done  by  the  mere  act  of  the  city  oflScials  in 
lowering  or  raising  the  grade;  and  until  a  grade  has  been  estal)- 
lished  by  ordinance  the  city  is  liable  to  adjacent  property  owners 
for  injury  resulting  from  a  change  of  the  surface  of  the  street. 
Brown  v.  City  of  Sigoumey,  184. 

Street  improvement:  Assessment  of  county  property.  Both  the 
area  rule  and  the  front  foot  rule  may  be  considered  in  assessing 
the  benefits  to  a  county  from  paving  streets  around  its  court  house 
square,  but  neither  rule  is  conclusive;  as  the  ultimate  question  is 
one  of  benefits  to  all  of  the  property  adjacent  to  the  streets  im- 
proved and  numerous  matters  enter  into  an  equitable  apportion- 
ment.   Madison  Oounty  v.  City  of  Winterset,  223. 

Same:  Interest.  The  allowance  of  interest  on  an  assessment  for  a 
public  improvement  after  its  maturity,  the  same  as  on  ordinary 
taxes,  is  proper.     Idem. 

Sidewalk  accident:  Negligence:  Instructions:  Prejudice.  The  in- 
struction in  an  action  for  a  sidewalk  injury  that  plaintiff  must  re- 
cover, if  at  all,  on  the  ground  of  the  negligence  alleged  in  the  original 
notice,  which  stated  that  defendant  had  permitted  the  walk  to 
be  in  a  defective  condition,  in  that  it  was  broken,  uneven  and 
covered  with  ice  and  snow;  and  that  the  allegation  in  the  petition 
that  the  city  had  permitted  the  walk  to  be  improperly  constructed, 
with  the  surface  broken  so  that  it  was  slippery  from  melting  snow 
and  ice,  or  from  want  of  proper  drainage,  constituted  a  cause  of 
action  not  to  be  considered  because  not  commenced  within  the 
proper  time,  was  not  prejudicial  to  defendant  although  plaintiff 
might  have  properly  complained  thereof.  Finnanc  v.  City  of  Perry, 
171. 

N^ligence  of  city:  Evidence.  In  this  action  for  injuries  caused  by 
stepping  upon  an  alleged   broken   and   uneven   sidewalk,  covered 
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with  ice  and  snow,  the  evidence  is  reviewed  and  held  su£Scient  to 
require  submission  of  defendant's  negligence  and  to  support  a  ver- 
dict for  plaintiff.    Idem. 

Same.  Evidence  that  ice  accumulated  on  all  walks  of  the  city  from 
melting  snow  during  the  season  in  question,  even  if  the  walks  were 
well  drained,  and  that  it  was  impossible  with  ordinary  diligence 
and  usual  methods  to  keep  any  sidewalk  free  from  ice  was  prop- 
erly excluded,  although  it  might  have  been  admissible  had  it  been 
offered  with  respect  to  the  particular  walk  in  question.     Idem, 

Same:  Removal  of  snow  and  ice:  Duty  of  city:  Instructions.  A 
city  is  not  required  to  remove  all  snow  and  ice  from  its  walks,  but 
must  use  ordinary  and  reasonable  care  to  remove,  defects  arising 
out  of  conditions  occurring  after  snow  has  fallen.  The  instruc- 
tions regarding  the  duty  of  the  city  to  keep  its  walks  in  a  rea- 
sonably safe  condition  when  construed  as  a  whole  present  the 
true  rule  and  were  not  prejudicial  in  character,  nor  objectionable 
as  shifting  the  burden  to  defendant  to  show  that  the  walk  in 
question  was  in  a  safe  condition  for  use.    Idem, 

Ordinances:  Subject:  Title.  An  ordinance  regulating  vehicles  when 
upon  the  streets,  whether  in  use  or  left  standing,  and  also  provid- 
ing how  they  shall  be  driven  and  where  they  shall  be  placed  when 
standing,  and  another  section  dealing  with  street  obstructions,  Ia 
not  objectionable  as  embracing  more  than  one  subject;  and  the 
subject  treated  is  sufficiently  expressed  by  the  title,  "An  ordinance 
governing  and  regulating  traffic  on  the  streets."  Withey  v.  The 
Fowler  Co.,  377. 

Ordinances:  Construction  of  term  "alley."  A  private  alley  connect- 
ing with  the  street  and  used  for  driving  to  and  from  the  street, 
is  an  alley  connected  with  the  street,  within  the  meaning  of  an 
ordinance  defining  the  manner  in  which  vehicles  shall  pass  from 
the  street  into  an  intersecting  alley.  Idem. 

ItfURDER.    See  Criminal  Law. 

NEGLIGENCE.  ^^^    Bailroads — Telegraphs    and    Telephones — 
Mines  and  Mining — Municipal  Corpmiations. 

Automobile  accident:  Contributory  negligence.  The  fact  that  plain- 
tiff, as  she  saw  the  truck  approaching  the  automobile  in  which  she 
was  riding,  realized  the  danger  of  a  collision  and  put  out  her  hand 
and  motioned  the  driver  of  the  truck  to  stop,  when  the  tongue 
of  the  truck  struck  her  hand  accidentally,  or  that  she  put  out  her 
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hand  because  of  her  instinctive  movement  to  ward  off  the  col- 
lision, did  not  rendef  her  guilty  of  negligence  as  a  matter  of  law. 
Withey  v.  The  Fowler  Co.,  377. 

Same:  Imputed  negligence.  The  negligence  of  the  driver  of  an 
automobile  cannot  be  imputed  to  one  riding  with  him  simply  as  an 
invited  guest,  in  no  manner  responsible  for  the  course  of  the  ma- 
chine and  assuming  no  control  over  the  driver.  To  charge  one 
occupying  a  car  with  the  negligence  of  the  driver  there  must  be 
some  other  relation  between  them  than  that  of  mere  host  and 
guest;  and  the  mere  fact  that  both  have  engaged  in  a  drive  for 
mutual  pleasure  does  not  materially  alter  the  situation.     Idem. 

Evidence  of  general  custom.  Where  plaintiff  alleged  in  an  action  for 
injuries  caused  by  an  explosion  of  gasoline  which  escaped  from 
defendant's  pumping  engine,  that  it  was  the  custom  for  shippers 
of  stock  to  start  the  engine  and  to  go  into  the  pit  to  prime  the 
pump  with  water,  evidence  that  shippers  other  than  plaintiff  had 
been  in  the  habit  of  starting  the  engine  and  thus  priming  the 
pump,  was  admissible  for  the  purpose  of  showing  an  invitation  and 
general  custom  of  so  doing.  Snipps  v.  Minneapolis  &  6t.  Louis 
R.  R.  Co.,  530. 

Same:  Eyidence.  Evidence  that  the  foreman  of  defendant's  watrr 
supply  had  been  instructed  to  permit  no  one  except  employees  of 
the  defendant  to  enter  the  pump  house  was  properly  rejected,  where 
it  appeared  that  shippers  of  stock  were  generally  allowed  to  pump 
water  for  their  stock,  and  it  did  not  appear  that  plaintiff  knew  of 
the  order.    Idem. 

Injury  to  invitee.  Where  the  evidence  tended  to  show  an  invitation 
to  shippers  of  stock  to  enter  the  pump  house  and  operate  defend- 
ant's engine  and  pump  for  the  purpose  of  watering  their  stock  in 
defendant's  yards,  the  defendant  was  required  to  use  reasonable 
care  to  maintain  its  pump  and  engine  in  a  reasonably  safe  con- 
dition for  use.    Idem, 

Projdmate  cause:  Evidence.  Where  the  evidence  tended  to  show 
that  it  was  the  custom  of  shippers  to  use  defendant's  pump  for 
watering  stock,  and  in  doing  so  it  was  necessary  to  go  into  a  pit 
to  prime  the  pump,  using  a  light,  and  an  explosion  of  gas  occurred 
as  the  result  of  a  leakage  of  gasoline  from  the  engine  above,  re- 
sulting in  injury  to  plaintiff,  which  conditions  were  known  or  in 
the  exercise  of  reasonable  care  should  have  been  known  to  defendant 
in  time  to  have  remedied  the  same,  the  dangerous  condition  of  the 
engine  and  pump  was  the  proximate  cause  of  the  injury.     Evi- 
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dence  held  to  require  submission  of  the  issue  of  proximate  cause 
to  the  jury.    Idem. 

Repair  of  defects:  Instruction.  An  instruction  in  this  case  that  if 
defendant  had  notice,  either  actual  or  constructive,  of  the  defects 
complained  of  and  failed  to  repair  the  same  it  would  be  charge- 
able with  negligence,  was  fundamentally  erroneous  in  failing  to 
state  that  such  notice  must  have  been  for  such  length  of  time  that 
defendant,  in  the  exercisfe  of  reasonable  care,  miglit  have  repaired 
the  defects  before  the  injury  occurred.  Independent  of  any  request 
or  failure  to  request  an  instruction  upon  that  point  it  was  the 
duty  of  the  court  to  give  it.    Idem, 

Instructions:  Assumption  of  facts.  The  instruction  in  this  ease, 
which  assumed  the  right  of  defendant  to  be  at  the  place  where  he 
was  injured,  a  fact  which  was  in  dispute,  was  erroneous  for  that 
reason.    Idem, 

Infants:  Wrongful  death:  Secoyery  of  burial  expenses.  Under 
the  statute  of  this  state  a  father  and,  in  case  of  his  death,  impris- 
onment or  desertion  of  his  fapiily,  the  mother  can  recover  for  ex- 
penses and  actual  loss  of  services  resulting  from  the  injury  or 
death  of  a  minor  child;  and  included  in  the  term  expenses  are 
those  of  suitable  burial.   Carnego  v.  Crescent  Coal  Co.,  552. 

Burial  expense:  Reasonable  valne:  Evidence.  While  proof  of  the 
cost  of  an  article  on  the  open  market  or  at  auction  is  some  evi- 
dence of  the  reasonable  value  of  the  article,  evidence  simply  that 
plaintiff  paid  a  specified  sura  for  the  burial  expenses  of  his  minor 
child  negligently  killed,  though  admissible  to  show  that  such  ex- 
pense had  been  incurred;  was  insufficient  to  show  the  reasonable 
value  of  the  same  and  to  justify  submission  of  that  issue  to  the 
jury.     Idem. 

Infants:  Negligent  death:  Damages.  A  parent  is  entitled  to  re- 
cover for  the  negligent  death  of  a  minor  child  the  present  worth  of 
his  probable  earnings  to  the  time  of  his  majority,  less  the  probable 
cost  of  his  support  and  maintenance  for  such  time. 

In  the  instant  case  the  net  earnings  of  a  minor  son  for  about 
two  years  and  five  months,  including  a  reasonable  sum  for  burial 
expenses  is  not  shown  to  have  exceeded  $1,000.00.    Idem. 

Master  and  servant:  Existence  of  relation:  Liability  of  Master. 
To  create  a  liability  by  an  employer  for  injury  to  a  servant,  the 
relation  of  master  and  servant  must  have  existed  at  the  time  of 
the  injury,  and  the  injury  must  have  been  received  in  connection 
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with  some  service  being  rendered  while  in  the  performance  of 
duty,  and  as  the  result  of  a  failure  of  some  duty  on  the  part 
of  the  master,  or  of  those  for  whose  acts  he  was  responsible. 
Where  plaintiff's  decedent  had  brought  his  train  to  the  end  of 
his  run,  and  he  had  registered  and  was  on  his  way  home,  riding 
the  engine  of  another  train  for  his  own  personal  convenience,  the 
relation  of  master  and  servant  did  not  exist  and  the  master  was 
not  liable  for  his  injury  in  such  circumstances.  Dodge  v.  Railway, 
627. 

Master  and  servant:  Personal  injury:  Bvidence.  In  ^his  action  for 
injury  to  a  workman  while  brushing  the  shavings  away  from  the 
knives  of  a  planer  with  which  he  was  at  work,  evidence  that  in 
putting  a  long  timber  through  the  machine  it  was  necessary  that 
it  go  over  the  knives  at  an  angle,  was  admissible  as  tending  to 
show  that  more  shavings  were  thus  made  and  that  this  fact  re- 
quired cleaning  the  same  away.     Murray  v.  Daley,  612. 

Use  of  dangerous  machinery:  Guards:  Evidence.  It  is  competent 
to  show  by  citing  particular  instances  that  there  are  guards  in 
use  for  the  protection  of  workmen  about  a  machine,  required  by 
the  factory  act  to  be  provided  with  guards,  which  will  not  mate- 
rially interfere  with  its  efficiency.    Idem, 

# 

Use  of  proper  guards:  Statutes.  The  factory  act  does  not  require 
an  employer  to  use  the  latest  and  most  improved  machinery,  or 
any  particular  kind,  provided  he  uses  such  care  in  the  selection  of 
the  same  as  a  reasonably  prudent  man  would  exercise;  but  the 
act  does  require  him  to  use  the  most  efficient  and  best  known 
guards  for  protecting  workmen  from  the  dangers  incident  to  the 
operation  of  the  machinery,  and  he  must  know  what  constitute 
proper  guards,  install  and  keep  the  same  in  repair,  although  he 
is  not  required  to  buy  every  kind  of  guard  that  may  be  on  the 
market.    Idem. 

Unguarded  machinery:  Burden  of  proof:  Inatmction.  Where  an 
injury  occurs  from  the  use  of  a  machine  unguarded  as  required  by 
the  statute,  as  a  rule  it  is  incumbent  on  the  employer  to  show  that 
there  was  no  guard  which  was  practical  that  would  have  pre- 
vented the  injury;  but  where  the  servant  assumed  the  burden  of 
showing  that  the  machine  was  not  guarded  as  required  by  the 
statute  and  offered  evidence  in  support  thereof,  an  instruction 
practically  withdrawing  the  evidence  and  advising  the  jury  that 
defendant  was  not  bound  to  install  the  latest  and  most  improved 
guards  or  appliances,  and  that  his  duty  was  performed  if  he  fur- 
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niflhed  such  guards  and  appliances  as  were  reasonably  safe  and 
proper,  was,  under  the  circumstances  prejudicial  error.     Idem. 

Instnictioii.  In  an  action  for  a  personal  injury*  resulting  from  the 
unguarded  condition  of  a  machine  required  by  the  statute  to  be 
provided  with  proper  guards  for  the  protection  of  workmen,  the 
court  should  advise  the  jury  what  sort  of  a  contrivance  would  in 
law  be  considered  a  proper  guard,  or  at  least  define  the  require- 
ments of  the  statute  so  that  the  jury  would  be  able  to  say  whether 
the  machine  was  properly  guarded.  The  instruction  in  the  instant 
case  was  insufficient  in  this  respect.    Idem. 

Negligence  of  vice  piincipaL  Where  an  experienced  man  in  charge 
of  the  planing  machine  by  which  plaintiff  was  injured  while  re- 
moving shavings,  operated  the  machine  and  removed  the  shavings 
in  the  presence  of  plaintiff  without  using  the  guards  provided,  and 
there  was  evidence  that  he  never  used  the  guard  because  he  deemed 
it  a  nuisance,  he  stood  as  the  representative  of  the  master  whose 
duty  it  was  under  the  statute  to  provide  a  suitable  guard,  and  the 
master  could  not  say  that  the  negligent  act  of  his  representative 
was  that  of  a  co- employee.    Idem. 

Assumption  of  risk:  Instruction.  Where  the  plaintiff  alleged  that 
the  machine  by  which  he  was  injured  was  dangerous  within  the 
meaning  of  the  factory  act,  the  court  should  have  instructed  sub- 
stantially in  the  language  of  the  statute  that  plaintiff  should  not 
be  deemed  to  have  assumed  the  risk  of  defects  in  the  machine, 
known  to  both  himself  and  the  master,  by  continuing  in  the  work, 
unless  in  the  ordinary  course  of  his  employment  it  was  his  duty  to 
remedy  the  defects.    Idem. 

Warning.  Where  an  employee  is  given  more  hazardous  work  than 
that  for  which  he  was  employed  and  accustomed  to,  it  becomes  the 
duty  of  the  master  to  warn  him  of  the  dangers  incident  to  the  new 
employment,  failure  to  do  which  is  negligence.     Idem. 

Relation  of  master  and  servant:  Scope  of  employment.  Where 
plaintiff  was  set  to  work  about  a  planing  machine  with  an  expe- 
rienced fellow  servant  in  charge,  and  with  mere  general  directions 
as  to  what  to  do,  and  as  occasion  required  the  employee  in  charge 
removed  the  shavings  in  plaintiff's  presence  without  using  the 
guard,  plaintiff's  attempt  to  remove  them  in  the  same  manner  was 
an  act  within  the  scope  of  his  employment.    Idem. 

Contributory  negligence.  An  inexperienced  employee  set  to  work 
with  a  machine  in  company  with  a  fellow  servant  in  charge  of  the 
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same,  and  having  no  knowledge  of  his  danger  and  without  warn- 
ing, is  justified  in  believing  it  to  be  safe;  and  his  conduct  in  fol- 
lowing the  example  of  the  more  experienced  servant  in  operating 
the  machine  will  not  render  him  guilty  of  negligence  as  a  matter 
of  law.    Idem, 

Contributory  negligence:  Statute.  Under  the  provisions  of  the  fac- 
tory act  the  doctrine  of  assumption  of  risk  is  not  a  defense,  unless 
it  amounts  to  contributory  negligence;  and  a  stronger  showing  is 
required  to  establish  contributory  negligence  under  the  statute 
than  at  common  law.    Idem. 

Pertonjl  injury:  Married  women:  Damages:  Loss  of  earning 
capacity.  Marriage  does  not  deprive  a  woman  of  her  right  to 
pursue  an  independent  occupation,  and  she  may  recover  for  injuries 
depriving  her  of  her  earning  power  in  such  occupation;  and  the 
fact  that  she  may  not  be  engaged  in  such  pursuit  at  the  time  of 
the  injury,  or  may  have  abandoned  the  same,  will  only  affect  the 
amount  of  her  recovery.     Withey  v.  The  Fowler  Co.,  377. 

NEGOTIABLE  INSTBTJHENT8. 

Conaideiation:  Parol  evidence:  Variance  of  writing.  Where  a  note 
and  written  contract  were  executed  as  parts  of  the  same  trans- 
action, the  contract  purporting  to  be  the  consideration  for  the  note, 
which  was  plain  and  unambiguous  and  unimpeached  for  fraud  or 
mutual  mistake,  evidence  in  a  suit  upon  the  note  by  an  assignee 
that  the  consideration  was  other  than  that  recited  in  the  contract, 
or  thtit  it  had  failed,  was  inadmissible;  as  the  assignee  was  not  A 
stranger  to  the  transaction  in  a  legal  sense  so  as  to  render  oral 
evidence  in  contradiction  or  explanation  of  the  writing  admissible. 
Blumer  v.  Schmidt,  682. 

Consideration:  Bvidence.  Where  defendant  pleaded  the  affirmative 
defense  that  there  was  no  consideration  for  the  note  in  suit,  or 
that  the  consideration  had  failed,  plaintiff  was  entitled  under  his 
denial  by  operation  of  law  to  offer  in  evidence,  a  written  contract, 
made  as  partjof  the  same  transaction  as  the  note  and  purporting 
to  be  the  consideration  therefor.     Idem, 

Intosdcatioii  as  a  defense:  Submlsaion  of  issue.  Where  defendant 
pleaded  in  defense  to  a  suit  on  his  note  that  he  did  not  intend  to 
execute  the  same,  that  it  was  procured  by  fraud  and  at  a  time 
when  he  was  under  the  influence  of  liquor,  evidence  that  he  had 
been  drinking  heavily  on  the  day  the  note  was  •executed  was 
sufficient  to  take  the  issue  tendered  by  the  answer  to  the  jury. 
Gittings  V.  Duncan,  373. 

Oral  contracts:  Statute  of  frauds:  Bvidence.  In  this  action  upon 
an  oral  agpreement  to  sign  certain  promissory  notes  the  evidence 
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tended  to  show  that  the  defendant  sought  to  be  held  liable  was  «ot 
to  become  a  surety  for  his  co-defendant,  but  was  seeking  to  pro- 
mote his  own  interests,  thus  taking  the  oral  promise  out  of  the 
statute  of  frauds;  and  a  denial  of  this  evidence  hy  plaintiff  pre- 
sented a  eontliet  upon  the  question  of  whether  the  promise  was 
iniependent  or  collateral,  which  was  for  the  jury  to  determine. 
Wachal  v.  Davis,  360. 

'  Suretyship:  Evidence.  Where  a  note  does  not  discloee  the  fact  that 
the  liability  of  one  of  the  signers  was  that  of  surety  that  question 
must  be  determined  by  othet  evidence,  either  as  between  the  prin- 
cipal  and  sureties  or  as  between  the  sureties  themselves.  In  the 
instant  case  the  evidence  is  held  to  show  that  the  liability  of  one 
signer  was  secondary  to  that  of  the  other.    Hoyt  v.  Griggs,  672. 

I 

Co-suretiee:  Agreements  as  to  liability.  It  is  competent  for  the 
signers  of  a  negotiable  instrument  to  agree  between  themselves 
that  one  shall  be  primarily  liable  and  the  other  liable  secondarily. 
Idem. 

Assignment:  Presumption  as  to  title.  Where  the  only  controversy 
in  a  suit  upon  a  promissory  note  by  the  assignee  arose  between 
the  sureties  over  their  relative  liability,  and  the  note  was  intro- 
duced by  plaintiff  without  objection  or  question  as  to  his  right  to 
recover,  and  the  principal  debtor  made  no  defense,  the  circumstances 
were  presumptively  sufficient  to  show  the  assignment.     Idem. 

NEW  TRIAL. 

Grounds:  Withdrawal  of  cause  of  action.  Plaintiff  sued  in  two 
counts,  each  based  on  delay  in  delivery  of  a  telegram.  At  the 
close  of  the  evidence  the  court  withdrew  the  second  count  from  the 
consideration  of  the  jury  and  submitted  the  case  upon  the  first 
count  and  a  verdict  for  defendant  was  returned.  HM,  that  the 
ruling  withdrawing  the  second  count  was  not  a  final  adjudication 
from  which  plaintiff  was  required  to  appeal  to  preserve  the  right 
to  urge  error  therein,  but  that  it  was  a  matter  which  could  be 
urged  as  a  ground  for  new  trial,  and  a  granting  of  new  trial  on 
that  ground  left  no  order  from  which  plaintiff  could  appeal.  Mat- 
thews V.  Telegraph  Co.,  329. 

MiAConduct  of  counsel.  The  remark  of  counsel,  in  objecting  to  a 
question  as  leading,  **Why  can't  he  ask  him  what  he  did  7  There 
is  only  one  reason  and  that  is  he  wants  to  tell  the  witness  as  near 
as  he  can,"  was  not  prejudicial  misconduct.  Withey  v.  The  Fow- 
ler Co.,  377. 
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Remarks  of  court:  Review.  There  was  no  impropriety  in  the  court's 
remark  to  counsel,  in  ruling  upon  objections  to  evidence,  that  prior 
or  contemporaneous  agreements  were  not  admissible  to  vary  the 
writing  sued  upon,  and  if  the  writing  did  not  express  the  agree- 
ment of  the  parties  it  could  be  reformed  by  a  proper  proceeding, 
but  not  in  a  law  action.  Besides  no  exception  was  taken  to  the 
remarks  and  the  alleged  error  was  not  therefore  reviewable.  Kinney 
V.  Reed,  337. 

Review  of  motion.  Where  the  trial  court  makes  no  finding  of  facts 
upon  the  affidavits  and  counter  affidavits,  in  support  and  resist- 
ence  of  a  motion  for  new  trial,  the  appellate  court  will  not  con- 
sider the  same.    Spaulding  v.  Layboum,  277. 

Miacondiict  in  argument.  A  statement  of  counsel  in  argument  to  the 
jury  that  plaintiff  was  attempting  to  back  out  of  an  alleged  oral 
contract  as  the  evidence  showed  he  had  done  in  other  instances,  was 
not  suQh  misconduct  as  to  justify  the  appellate  court  in  interfering 
with  the  discretion  of  the  trial  court  in  ruling  upon  the  question. 
Spaulding  v.  Layboum,  277. 

NUISANCB.    See  Intoxicating  Liquors. 

PATUENT. 

Appli<^tion.  The  rule  that  the  debtor  has  the  right  to  control  the 
application  of  payments  where  several  obligations  exist  is  only 
applicable  where  the  payments  are  voluntary.  Where  the  credits 
arise  out  of  certain  security  the  creditor  is  entitled  to  them  as  a 
matter  of  right  and  may  apply  them  in  the  order  of  the  liens. 
Kinkead  v.  Peet,  65. 

Payment  by  mistake:  Recovery:  Laches.  Where  plaintiff  brought 
his  action  to  recover  money  paid  through  oversight  or  mistake, 
within  a  reasonable  time  after  discovery  of  the  mistake,  he  was 
not  barred  of  relief  on  the  ground  of  laches.    Conn  v.  Converse,  604. 

Same:  Mutuality  of  mistake:  Evidence.  To  recover  money  paid  by 
mutual  mistake  it  must  appear  by  clear  and  satisfactory  evidence 
that  the  mistake  was  mutual,  as  distinguished  from  an  unilateral 
error.    Idem. 

PARENT  AND  CHILD. 

Parentage:  Evidence:  General  repute.  Parol  evidence  that  among 
the  friends  and  acquaintances  of  the  family,  the  plaintiff,  born  out 
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of  wedlock,  was  generally  reputed  to  be  the  son  of  defendant  i^ 
admissible  on  the  question  of  parentage,  but  not  suffifdent  wbeii 
standing  alone  to  establish  the  ultimate  fact  of  parenta^.  Hay^ 
V.  Claypool,  297. 

Parentage:  Recognition:  Evidence.  To  establish  a  parent's  reeogni- 
tion  of  an  illegitimate  child  it  must  appear  that  he  openly  admowl- 
edged  his  parentage  in  conversation  with  friends  and  associates, 
whenever  there  was  occasion  to  refer  to  the  subject,  aKhough  the 
reoognition  need  not  have  been  so  universal  as  to  be  known  to  all 
The  evidence  in  the  instant  case  is  insufficient  to  show  recognition. 
Idem. 

PASXnCS.    See  Eminent  Domain. 

PABTinON. 

*  • 

Prior  settlement:  Evidence.  In  this  action  to  partition  estate  lands 
the  evidence  is  reviewed  and  held  insufficient  to  show  that  a 
family  settlement  either  related  to  or  affected  the  title  to  the  real 
property.    Sagen  v.  Gudmanson,  440. 

PABTMEB8HIP. 

Accounting:  Evidence:  Books  of  original  entry.  Although  the 
items  of  account  kept  by  plaintiff,  claiming  a  partnership  with 
defendant,  were  not  all  in  chronological  order,  but  were  explained 
as  having  been  entered  when  ascertained  as  of  the  date  when  and 
where  made,  the  books  were  admissible  under  the  statute  as  books 
of  original  entry  in  an  action  for  an  accounting.  Evidence  held 
sufficient  to  show  a  partnership.    Trainor  v.  Robyn,  508. 

PERPETUITIES.    See  Gifts. 
PERSONAL  SERVICES.    See  CtoNTRAOTS. 
PLEADINOS.    See  Rbal  Peopibty. 

Amendment:  Motion  to  strike.  Where  plaintiff  in  a  substituted 
petition  repleaded  the  same  matters  contained  in  the  original  peti- 
tion, and  in  addition  thereto  the  necessary  averments  to  comply 
with  the  ruling  upon  a  demurrer  to  the  original  pleading,  a  motion 
to  strike  the  substituted  petition  on  the  ground  that  it  alleged  the 
same  matters  was  properly  overruled.    Kinney  v.  Reed,  337. 
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Spedal  interrogatories.  Where  plaintiff's  right  of  recovery  depends 
upon  the  existence  of  many  facts,  each  having  relation  to  the  other 
and  constituting  the  facts  upon  which  the  final  conclusion  rests, 
refusal  to  submit  special  interrogatories  as  to  whether  plaintiff 
had  established  the  truth  of  every  matter  alleged  was  proper.  All- 
good  V.  Fahrney,  540. 

Transfer  to  equity:  Prejudice.  Wliere  the  defendant  was  in  a  bet- 
ter position  to  appeal  from  a  judgment  in  a  law  action  than  he 
would  have  been  to  appeal  from  a  decree  in  equity,  any  error  in 
refusing  to  transfer  the  cause  to  the  equity  side  of  the  docket  for 
the  purpose  of  permitting  him  to  bring  in  other  parties  was  harm- 
less.    Blumer  v.  Schmidt,  682. 

PUBLIC  OFFICERS.    See  Limitation  of  Actions. 

QUIETING  TITLE.    See  Judgments— Real  Propebtt. 

BAILBOADS.    ^^  Carrisrs. 

Oroeaing  accident:  Appeal:  Findings  of  fact:  ConclusiTeneM. 
Where  the  only  complaint  of  a  railway  company,  on  appeal  from 
a  judgment  against  it  for  a  crossing  accident,  was  that  the  record 
affirmatively  showed  contributory  negligence  of  plaintiff,  the  find- 
ing of  defendant's  negligence  in  failing  to  give  the  statutory  cross- 
ing signals  as  alleged  and  submitted  will  be  accepted  aa  a  proven 
fact,  when  considering  the  issue  of  contributory  negligence.  Davitt 
V.  Railway,  216. 

Same:  Contributory  negligence:  Evidence.  One  about  to  cross  a 
railway  track  is  not  bound  as  a  matter  of  law  to  look  and  listen 
for  an  approaching  train  at  any  given  point;  and  whether  he  looked 
and  listened  at  a  point  where  he  might  have  seen  the  train,  and  by 
the  exercise  of  ordinary  care  avoided  the  accident  is  generally  a 
question  of  fact.  Evidence  held  to  show  that^the  driver  of  the 
team  in  the  instant  case  might  have  discovered  the  approaching 
train  before  it  was  too  late,  had  he  been  constantly  on  the  lookout. 
Idem. 

Same:  Signals:  Contributory  negligence:  Evidence.  One  approach- 
ing a  railway  crossing  may  expect  the  giving  of  statutory  train 
signals;  and  if  he  listened  but  heard  no  signal  the  question  of 
whether  he  exercised  due  care  at  the  time  was  for  the  jury.  His 
right,  however,  to  expect  the  giving  of  signals  will  not  excuse  his 
exercise  of  ordinary  care  for  his  own  safety  at  all  times  when 
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approaching  the  croasing.  In  the  instant  case  the  questioo  of 
whether  plaintiff's  ward,  who  was  driving  the  team  for  him,  vu 
guilty  of  negligence  was  for  the  jury.    IdewL. 

LMihty  for  employee's  death:  Fcdaal  safety  appUaiioe  act:  Appti- 
catioiL  Plaintiff's  decedent,  a  freight  conductor,  picked  up  a  car 
enroute  which  was  in  bad  order,  attaching  it  to  the  rear  of  his  trais. 
He  also  fastened  to  the  car  a  chain  which  had  been  used  for  attack- 
ing it  to  another  car,  as  a  convenient  method  of  carrying  the  sune 
with  his  train.  Upon  reaching  the  end  of  his  run  decedent  left 
his  train,  registered  and  for  the  purpose  of  riding  to  his  home 
boarded  the  engine  of  another  train  going  out  on  the  same  tnck 
over  which  his  train  had  come  in.  The  engine  on  which  he  wsls  rid- 
ing  was  derailed  by  a  portion  of  the  chain  which  had  been  attached 
to  the  car  brought  in  by  him,  resulting  in  his  injury  and  detth. 
Held,  that  as  decedent  had  finished  his  run  and  was  not  then  »• 
gaged  in  interstate  commerce,  and  as  the  bad  order  car  did  aot 
contribute  to  the  accident  the  Federal  Safety  Appliance  Act  had 
no  application,  and  that  defendant  was  not  liable  thereunder  for  his 
death.    Dodge  v.  CSiicago,  Great  Western  Ry.  Co.,  627. 

Carrier  and  passenger:  Relation:  Evidence.  One  may  be  a  poA- 
senger  though  riding  upon  a  freight  train,  if  the  train  is  used  for 
that  purpose;  but  the  relation  of  carrier  and  passenger  as  between 
a  railway  company  and  an  employee  rests  upon  contract,  either  ia- 
herent  in  the  contract  of  employment  or  by  an  independent  agree- 
ment for  his  transportati(m.  The  mere  existence  of  a  custom  of 
employees  to  ride  from  the  yards  of  the  company  to  their  homes 
at  the  close  of  work  will  not  alone  establish  the  relation.    Idem, 

Same:  Injury  to  licensee:  Required  care.  Where  an  employee  of 
a  railway  company  has  permission  as  a  licensee  to  ride  upon  a  train 
when  not  engaged  in  his  employment,  he  exercises  the  privily  <t 
his  own  risk  of  injury  from  obvious  dangers,  and  the  company  o^es 
him  no  duty  except  the  exercise  of  ordinary  care  to  prevent  injur- 
ing him  upon  discovering  his  peril.    Idem. 

REAL  PROPERTY.     See  Tenancy. 

Abstract:  Merchantable  title.  A  contract  to  furnish  a  ^'merchantable 
abstract  of  record,"  requires  that  it  shall  epitomize  the  record, 
simply,  but  must  be  one  which  is  acceptable  in  the  ordinary  conrse 
of  business  to  a  reasonably  prudent  purchaser  or  mortgagee,  when 
advised  of  the  facts  and  of  the  law  involved.  Billick  v.  l>iv«»' 
port,  105. 
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Same:  Merchantable  abstract:  Defects.  An  abstract  of  title  clis- 
closing  that  land  in  a  foreign  state  was  purchased  of  the  state  by 
plaintiff^s  remote  grantor,  one  "Price/'  the  patent  reciting  "to  have 
and  to  hold  the  same  •  *  •  unto  said  R.  R.  Rice  and  to  his 
heirs  and  assigns  forever,"  did  not  disclose  a  ''merchantable  title  of 
record/'  and  an  affidavit  that  the  land  was  in  fact  patented  to 
Rice  and  that  the  mistake  watf  that  of*  the  recorder  did  not  cure 
the  defect,  there  being  no  statutory  provision  of  the  state  authoriz- 
ing the  correction  of  such  discrepancies  by  affidavit,  or  for  record- 
ing the  same.    Idem, 

Same.  Under  a  contract  to  convey  land  subject  to  a  stipulated  amount 
of  mortgage  indebtedness,  an  abstract  showing  a  greater  amount  of 
unsatisfied  mortgages,  though  in  fact  a  portion  of  the  indebtedness 
was  paid,  was  defective  in  failing  to  show  the  actual  extent  of  the 
incumbrance;  in  the  absence  of  some  satisfactory  extraneous  evi- 
dence showing  payment  or  a  deposit  of  money  to  cover  any  possi- 
ble difference.    Idem. 

Action  by  state  to  qi^et  title:  Estoppel.  Where  the  waters  of  a 
slough  or  bayou  receded  and  it  ceased  to  be  a  running  stream,  and 
as  a  result  of  overflow  water  soil  was  gradually  deposited  therein 
until  it  became  suitable  for  cultivation,  and  was  so  used  by  thfe 
riparian  owners  for  at  least  ten  years,  their  rights  therein  were  of 
such  character  as  to  justify  a  denial  of  relief,  in  an  action  by  the 
state  to  quiet  title  to  the  slough,  on  the  ground  of  laches  and 
estoppel.    State  of  Iowa  v.  Livingston,  31. 

Boundaries:  City  lots:  Width:  Evidence.  In  this  action  involving 
a  disputed  boundary  lot  line  the  evidence  is  held  sufficient  to  show 
that  the  lots  were  sixty  feet  in  width  as  surveyed  and  platted. 
Kamrar  v.  Butler,  293. 

Boundaries:  Location:  Evidence.  In  this  action  to  determine  a  dis- 
puted boundary  line  the  evidence  is  reviewed  and  held  to  show 
that  a  highway,  as  actually  located,  was  on  a  line  designated  by 
the  measurements  and  monuments  made  by  the  original  surveyor, 
and  was  not  on  a  midsection  line  between  the  lands  of  plaintiff  and 
defendant,  as  called  for  by  the  field  notes.  Brause  v.  Fayette 
County,  606. 

Same.  Where  a  highway  was  located  and  established  according  to  the 
actual  stakes  and  monuments  as  fixed  by  the  original  survey,  that 
location  will  govern  where  a  dispute  arises  from  a  conflict  between 
such  monuments  and  the  field  notes.    Idem. 
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Contract  of  sale:  Perfomuuicc:  Qvieting  title:  Evidence.  De- 
fendant purchased  a  tract  of  land  upon  the  representations  of  plain- 
tiff and  his  agent,  and  under  the  mistaken  belief,  that  it  contained 
certain  land  with  timber  thereon.  It  was  subsequently  agreed  in 
settlement  of  the  dispute  that  plaintiff  should  convey  the  strip  in 
controversy,  provided  defendant  found  a  purchaser  for  the  baUnoe 
of  the  tract.  This  defendant  did  but  plaintiff  refused  to  perform 
unless  a  mistake  in  the  price  was  rectified.  Defendant  then  ten- 
dered the  balance  of  the  purchase  price  according  to  the  contract, 
which  was  refused.  Held,  to  warrant  a  finding  that  plaintiff  agreed 
to  convey  the  disputed  tract  to  defendant,  in  consideration  for  the 
settlement  and  the  finding  of  a  purchaser  for  the  remainder  of  the 
tract,  and  to  show  sufilcient  performance  by  defendant  to  warrant 
a  decree  quieting  the  title  to  the  tract  in  dispute.  Lyon  v.  Brad- 
field,  368. 

Contract  for  exchange  of  property:  Toider:  Sufficiency.  Where 
one  of  the  parties  to  a  contract  for  the  exchange  of  lands,  who  was 
obligated  to  pay  a  cash  difference,  offered  to  pay  and  had  more 
than  the  amount  available,  which  would  have  been  produced  had 
not  its  production  been  waived,  the  tender  was  sufficient.  Billick 
V.  Davenport,  105. 

EaMments:  Termination  by  transfer  of  servient  estate:  Frand: 
Evidsnoe.  Where  the  owner  of  premises  granted  a  right  of  way 
over  the  same  to  an  adjoining  .owner  for  such  time  as  he  should 
remain  the  owner,  a  conveyance  to  his  wife  of  the  bare  legal  title 
for  the  sole  purpose  of  depriving  the  adjoining  owner  of  the  right 
of  way  would  not  terminate  the  easement;  but  in  the  instant  case 
the  evidence  disclosed  that  the  conveyance  was  made  for  a  suffi- 
cient consideration  and  prior  to  any  controversy  or  threatened 
litigation  and  no  fraudulent  purpose  was  shown,  except  that  the 
conveyance  was  in  the  nature  of  a  gift  and  made  shortly  before 
commencement  of  suit  to  restrain  obstruction  of  the  way.  Held, 
insufficient  to  support  the  action.    Arbaugh  v.  Alexander,  635. 

Same:  Right  to  terminate:  Frandnlent  conveyances.  One  having 
granted  a  right  of  way  over  his  land  for  such  length  of  time  as  he 
shall  continue  to  own  the  same  does  not  thereby  lose  the  right  to 
sell  or  give  the  land  away,  even  for  the  purpose  of  terminating  the 
easement;  as  neither  a  creditor  nor  the  holder  of  a  lien  upon  the 
land  could  object  that  a  conveyance  by  the  owner  was  voluntary. 
Idem, 

Fixtures:  Machinery.  Where  machinery  is  sold  with  the  under- 
standing that  it  will  be  attached  to  and  become  a  part  of  the  realty 
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so  that  it  cannot  be  removed  without  injury  to  the  property,  the 
vendor  thus  places  it  within  the  power  of  the  vendee  to  sell  or 
moilgage  the  same  to  an  innocent  purchaser,  and  must  suffer  the 
loss  if  any  occurs  thereby.  Allis-Chalmers  Co.  v.  City  of  Atlantic,  8. 

• 

Same:  Conditional  sales:  Bona  fide  purchaser:  Notice.  Where 
machinery  is  sold,  the  vendor  knowing  it  is  to  be  attached  to  the 
real  property  of  a  third  person  and  used  for  a  particular  purpose, 
it  is  necessary,  to  charge  such  third  party  with  notice  of  a  condi- 
tional sale  reserving  title  in  the  vendor  until  the  full  purchase 
price  is  paid,  that  he  have  actual  notice  of  the  reserved  title;  con- 
structive notice  effected  by  recording  the  contract  is  not  sufficient 
under  such  circumstances.    Idem, 

Conyerrion:  Est^^pel:  Elements  of  defense:  Instrnctlon.  Where 
the  vendor  of  machinery  sold  the  same  to  a  city  contractor,  with 
knowledge  that  it  was  to  be  permanently  installed  in  the  electric 
light  plant  of  the  city  and  used  in  connection  therewith  in  such 
manner  as  to  make  it  a  part  of  the  realty,  and  the  ci£y  subse- 
quently purchased  the  same  of  the  contractor  without  notice  of  a 
provision  in  the  original  contract  of  sale  by  which  the  title  was 
reserved  to  the  seller  until  payment  of  the  purchase  price,  it  was 
not  necessary  for  the  city  to  show,  in  addition  to  the  above  facts, 
that  it  had  paid  the  contractor  for  the  same,  as  an  essential  ele- 
ment of  its  defense  of  estoppel  in  a  suit  by  the  seller  against  it  for 
conversion.    Idem, 

Instructions.  Where  it  appeared  from  the  evidence  as  in  this  case 
that  the  fixtures  were  purchased  by  the  contractor  and  placed  in 
the  city  light  plant  at  different  times,  and  the  issue  as  to  the  time 
the  city  received  notice  of  the  condition  under  which  they  were 
purchased  by  the  contractor  was  also  raised  by  the  evidence,  the 
court  in  submitting  the  question  of  plaintiff's  right  to  assert  its 
claim  against  the  city  should  have  distinguished  bettireen  the  fixtures 
placed  in  the  plant  before  the  alleged  notice  and  those  so  placed 
thereafter.    Idem, 

Measure  of  damages:  Instructions.  Where  an  action  for  the  con- 
version of  fixtures  was  tried  on  the  theory  that  the  original  cost 
was  competent  evidence  of  the  value  of  the  same,  failure  to  defi- 
nitely instruct  on  the  question  of  the  reasonable  value  of  the  fix- 
tures was  not  erroneous,  in  the  absence  of  a  request  therefor.  Idem, 

Eyidence.  Refusal  to  permit  the  mayor  of  defendant  city  to  state 
in  this  case  whether  he  would  not  have  consented  to  placingi  the 
fixtures  in  the  plant  had  he  known  of  the  reserved  title  in  the 
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seller,  or  to  permit  members  of  the  city  council  to  state  whether 
they  would  have  consented  to  allowing  the  contractor  for  the  fix- 
tures had  Uiey  ki}own  of  such  reserved  right,  was  not  reversibic 
error;  although  the  evidence  might  properly  have  been  admitted 
as  bearing  on  the  question  of  notice  of  such  reserved  title,  and  in 
support  of  the  city's  plea  of  estoppel.    Idem, 

■ 

Fiztares:  Conversioii:  Right  of  recovery.  Where  the  title  to  prop- 
erty has  been  changed  from  personalty  to  realty  with  tEe  consent 
of  the  seller  of  the  personalty  his  right  of  recovery  is  based  upon 
the  reasonable  value  of  the  property,  rather  than  the  right  to  re- 
cover the  property  itself.    Idem, 

Quieting  title:  Pleading:  Proof:  Variance.  In  actions  to  quiet 
title  the  plaintiff  need  only  allege  that  defendant  claims  some  ad- 
verse interest;  so  that  a  petition  alleging  that  defendant  claimed 
under  a  judgment  against  one  of  the  heirs  to  an  estate,  while  the 
evidence  showed  that  the  claim  was  through  another  heir,  did  not 
constitute  a  failure  of  proof.    Hunter  v.  Amish,  397. 

Quieting  title:  Disclaimer:  Taxation  of  attorney's  fees.  The  statute 
providing  that  a  defendant,  in  an  action  to  quiet  title,  refusing  to 
execute  and  deliver  a  quit  claim  deed  after  tender  of  the  expense 
of  the  same,  cannot  avoid  the  ordinary  costs  and  attorney's  fees 
by  filing  a  disclaimer,  does  not  apply  to  cases  where  the  defendant 
in  good  faith  submits  his  adverse  claim  for  determination  by  the 
court.  Thus  in  an  action  for  partition,  to  which  defendants  filed  a 
cross  bill  asking  to  have  their  title  quieted,  they  could  not  upon 
rendition  of  judgment  in  their  favor,  claim  an  attorney's  fee,  al- 
though having  complied  with  the  statute.    Collier  v.  Wetmore,  344. 

Same:  Discretion  of  court.  The  statute  authorizing  the  taxation  of 
attorney's  fees  upon  the  filing  of  a  disclaimer  in  quieting  title 
actions  makes  the  same  a  matter  of  discretion  with  the  trial  court; 
and  the  appellate  court  will  hesitate  to  interfere  with  an  order 
refusing  the  taxation  of  such  fees,  in  the  absence  of  a  showing  of 
an  abuse  of  such  discretion.    Idem. 

Specific  performance:  Conditions  precedent:  Tender.  The  burden  of 
proving  tender  of  performance  substantially  as  provided  in  a  con- 
tract for  the  exchange  of  lands  is  upon  the  party  seeking  specific 
performance  of  the  contract;  and  this  includes  the  agreement  to 
furnish  a  "merchantable  abstract  of  record"  at  the  time  of  ex- 
changing deeds,  independent  of  any  requisitions  by  the  other  party; 
and  a  failure  to  do  so  will  defeat  specific  performance.  Billick  v. 
Davenport,  105. 
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Trespass:  Injunction.  An  injunction  will  lie  to  restrain  repeated 
trespass  or  threatened  injury  to  real  property.  Kamrar  v.  Butler, 
293. 

BEOEIVEBS. 

Compensation:  Discretion.  The  compensation  to  be  allowed  a  re- 
ceiver appointed  by  the  couit  is  largely  a  matter  of  discretion,  and 
thfe  allowance  will  not  be  disturbed  on  appeal  unless  an  abuse  of 
such  discretion  is  shown.  In  the  instant  case  an  allowance  of  $50.00 
per  month  is  approved;  it  appearing  that  the  receiver  was  to  slight 
actual  expense  and  gave  the  business  but  little  personal  attention. 
Herrick  v.  Davidson,  462. 

RECORDING  ACTS.    See  Statutes. 

REFORMATION  OF  INSTRUMENTS. 

SALES. 

Breach  of  warranty:  Evidence.  Plaintiff  sold  defendants  a  gang 
plow  under  a  warranty  that  with  proper  management  it  would 
do  as  good  work  as  any  other  plow  of  like  size  and  capacity  made 
for  the  same  purpose.  On  an  issue  of  breach  of  the  warranty  de- 
fendants showed  the  inferior  kind  and  quality  of  the  work  done,  and 
the  amount  of  ground  a  plow  of  the  size  of  the  one  in  controversy 
would  plow  in  a  day  or  an  hour  when  in  good  working  order.  Held, 
that  there  was  no  apparent  prejudice  in  permitting  defendants  to 
show  that  while  plaintiffs*  agent  was  present  trying  to  fulfill  the 
warranty  defendant  plowed  an  equal  amount  of  ground  with  a 
plow  of  less  capacity.    Reeves  &  Co.  v.  Younglove,  151. 

Same.  It  was  also  competent  for  defendants  to  show  in  support  of 
their  claim  that  the  plow  would  not  do  good  work  with  the  best 
practical  handling;  that  land  owners  employed  by  them  refused  to 
allow  them  to  complete  their  work  because  of  its  inferior  character; 
as  ibearfng  upon  the  reasonableness  of  their  contention,  and  the 
right  to  rescind.    Idem. 

Breach  of  warranty:  Duty  to  return:  Waiver.  Where  defendants, 
in  an  attempt  to  make  the  plow  in  question  comply  with  the  war- 
ranty, changed  the  mold  boards  to  reduce  the  friction,  and  upon 
their  failure  to  make  it  work  plaintiff's  agent  also  made  an  un- 
successful attempt  to  moke  it  work  while  in  its  changed  condition, 
the  removal  of  the  mold  boards,  which  could  easily  be  replaced  and 
to  which  no  objection  was  made,  was  not  such  an  alteration  of  the 
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plow  as  to  relieve  the  agent's  statement  that  he  did  not  care  what 
was  done  with  the  plow,  that  it  belonged  to  defendants  and  they 
would  have  to  pay  for  it,  of  its  effect  as  a  waiver  of  the  contract 
provision  to  return  it  to  the  railway  station  in  case  it  could  not  be 
made  to  work  properly.    Idem, 

Liability  for  purchase  price:  Evidence.  In  this  action  to  recover  the 
purchase  price  of  a  team  of  horses  the  evidence  is  held  to  require 
submission  of  the  question  whether  defendants  bought  the  team 
directly  from  plaintiff,  or  whether  they  merely  guaranteed  pay- 
ment therefor  by  another.    Munroe  v.  Mundy  &  Scott,  707. 

Same:  Evidence.  Where  plaintiff  claimed  that  defendants  were  di- 
rectly responsible  to  him  for  the  price  of  a  team  of  horses  which 
he  delivered  to  another,  evidence  that  he  knew  the  other  party  to 
be  a  man  who  did  not  meet  his  obligations  was  admissible  to  show 
why  he  did  not  deal  directly  with  such  party  rather  than  with 
defendants.     Idem. 

Evidence:  Instruction,  \\liere  it  was  claimed  by  plaintiff  that  he 
sold  a  team  direct  to  defendants,  and  by  defendants  that  the  sale 
was  to  another,  they  simply  guaranteeing  payment  therefor  to  the 
extent  to  which  they  should  become  indebted  to  such  claimed  pur- 
chaser, an  instruction  that  the  only  issue  in  the  case  was  whether 
defendants  were  the  purchasers  \Cas  not  erroneous  as  being  an  un- 
due restriction  of  the  issues;  as  that  was  the  only  fact  question  in 
the  case,  and  proof  that  defendants  simply  guaranteed  payment  of 
the  debt  would  defeat  recovery  against  them.    Idem, 

SPECIFIC  PERFORMANCE.    See  GbNVEYANCES— Real  Pbopkbty. 

SPECIAL  ASSESSMENTS.    See  Municipal  Gobporations. 

SLANDEB  AND  LIBEL.      See  Actions. 

Prodnctlon  of  evidence:  Materiality.  The  books  of  a  newspaper 
oflSce,  showing  the  circulation  of  the  paper  in  whicli  an  alleged  libel 
was  published,  are  material  on  the  question  of  tho  extent  of  the 
injury  sustained,  and  an  order  for  their  production  should  be 
granted.     Dal  ton  v.  District  Court,  187. 

STATUTES.      S^®  Girts — Minors. 

Constittitionality:  Penalty.  A  valid  civil  statute,  either  state  or 
federal,  may  be  enacted  without  providing  therein  any  penalty  or 
sanction.    If  the  penalty  or  sanction  follows  as  a  matter  of  course 
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it  need  not  be  written  out  in  the  enactment  itself.  Thus  the  Webb- 
Kenyon  Act  of  Congress  which  is  remedial  and  not  penal  in  char- 
acter, is  not  void  because  containing  no  penal  provision  for  its  en- 
forcement.   State  of  Iowa  v.  United  States  Express  Co.,  112. 

Constitutional  law:  Delegation  of  congressional  power.  The  Webb- 
Kenyon  Act  prohibiting  the  importation  of  liquors  into  a  state  to 
be  then  used  in  violation  of  the  state  law,  does  not  expressly  dele- 
gate any  power  to  the  states  to  act  for  congress  in  the  matter  of 
interstate  commerce;  but  is  rather  prohibitory  in  character,  act- 
ing upon  articles  of  commerce  and  not  upon  the  states.  Is  complete 
in  itself  and  either  permissive  in  its  nature  or  adoptive  of  the  laws 
of  the  state,  and  is  not  unconstitutional  as  a  delegation  of  congres- 
sional power.    Idem, 

Constitntional  law:  Equal  protection.  The  fact  that  the  Webb-Ken- 
yon  Act  prohibits  the  shipment  of  liquors  into  a  state  to  be  used 
in  violation  of  its  laws  is  not  an  arbitrary  and  unjust  classification, 
amounting  to  a  denial  of  the  equal  protection  of  the  law;  as  it  is 
undoubtedly  within  the  power  of  congress  to  prohibit  some  inter- 
state shipments  and  to  permit  others.    Idem. 

Constituti<mal  law:  Special  priyUeges.  The  Webb-Kenyon  Act  is 
uniform  in  its  operation,  and  grants  no  special  privileges  or  im- 
munities to  citizens  of  one  state  not  possessed  by  others  under  the 
same  circumstances.    Idem, 

Constitutional  law:  Due  proceea.  There  is  no  absolute  right  on  the 
part  of  any  one  to  sell  liquor  in  any  state.  It  is  wholly  a  matter 
of  police  regulation;  and  the  Webb-Kenyon  Act  neither  gives  nor 
protects  such  right.  And  in  prohibiting  the  shipment  into  a  state 
to  be  used  in  violation  of  its  laws  the  act  deprives  no  citizen  of  his 
property  without  due  process.    Idem. 

Congressional  legislation:  Re-enactment  of  state  law.  After  the 
passage  of  the  Webb-Kenyon  law  prohibiting  the  transportation  of 
liquor  into  a  state  to  be  used  illegally,  thus  divesting  it  of  its 
character  as  an  interstate  shipment,  it  is  not  necessary  for  the 
state  to  re-enact  its  laws  regulating  the  sale  and  transportation  of 
liquor  to  make  them  effective.    Idem. 

Recording' acts:  Application  of  statutes^  The  purpose  of  the  re- 
cording acts  is  to  provide  a  means  by  which  the  owner  of  property 
in  the  possession  of  a  third  person,  or  a  lienholder,  may  protect 
himself  as  against  the  claims  of  third  persons,  on  the  theory  that 
it  cannot  be  known  who  might  acquire  title  or  rights  from  the  party 
Vol.  164  U.— ^2 
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in  possession;  but  the  reason  of  the  statute  does  not  apply  when 
the  rights  a  third  party  is  to  acquire  in  the  property  are  known 
to  the  seller  of  the  personalty  at  the  time  of  the  sale.  Allis-Cbai- 
mcrs  Co.  v.  City  of  Atlantic,  8. 

STATUTE  OF  FRAUDS.     See  Nbgotiable  Instbumsntb. 

A  promise  resting  upon  a  new  consideration  between  the  parties,  thus 
giving  to  the  promisor  some  new  advantage,  is  an  original  under- 
taking and  is  not  within  the  statute  of  frauds;  although  the  prom- 
ise is  to  discharge  the  debt  of  another.  Munroe  v.  Mundy  &  Scott, 
707. 

Oral  evidence.  Where  the  purchasers  of  a  team  under  an  oral  contract 
directed  its  delivery  to  another,  the  delivery  to  such  party  took  the 
contract  out  of  the  statute  of  frauds;  and  evidence  of  the  sale  was 
admissible  although  there  was  no  written  memorandum.    Idem, 

STREETS.    See  Municipal  Coepobations. 

SUBETTSmP. 

Contract  of  guaranty:  Consideration:  Notice  of  acceptance:  Wahrer. 
Where  the  stockholders  of  a  corporation  executed  a  written  guar- 
anty for  the  repayment  of  loans  or  credits  extended  by  a  certain 
bank  to  the  corporation,  the  guaranty  to  be  several  and  to  be  meas- 
ured by  the  amount  of  their  stock  in  the  corporation,  respectively, 
the  guaranty  of  each  in  proportion  to  his  interest  constituted  a 
beneficial  consideration  to  all;  and  as  the  contract  expressly  waived 
notice  of  the  acceptance  thereof,  the  failure  to  give  a  guarantor 
notice  did  not  avoid  liability.    Valley  National  Bank  v.  Cownie,  421. 

Renewal  of  indebtedness:  Discharge  of  Guarantor.  Where  a  stock- 
holder's contract  of  guaranty  for  loans  and  credits  not  exceeding  a 
certain  sum  in  any  one  year,  including  renewals,  extensions  and 
new  loans,  the  intention  being  that  it  should  not  only  cover  re- 
payment of  the  original  loans  up  to  the  limit  stated,  but  also  all 
indebtedness  for  the  year,  a  guarantor  was  not  discharged  by  the 
mere  giving  of  renewal  notes  and  an  extension  of  time.     Ident. 

Discharge  of  guarantor:  Renewal  of  indebtedness:  Pleading.  The 
defense  by  a  guarantor  that  loans  were  renewed  and  extended  with- 
out notice  to  him  must  be  pleaded  to  be  available.    Idem. 

Discharge  of  guarantor:  Renewal  and  extension  of  payment.  Where 
a  stockholders'  guaranty  recited  that  they  were  interested  in  se- 


Index,  Vol.  164.  819 

SuHETYSHiP  Continued 

curing  credit  for  the  corporation,  and  they  severally  guaranteed 
payment  of  all  loans  to  the  corporation  to  the  extent  of  th^  value' 
of  their  stock,  including  all  renewals  and  extensions,  and  they  sever- 
ally waived  notice  of  acceptance  of  the  guaranty  and  all  ot&er 
notices  necessary  to  be  given,  either  before  or  after  the  extension 
of  credit  to  the  corporation,  their  beneficial  interest  in  the  cor- 
poration rendered  them  absolutely  liable  as  principals,  and  they 
were  not  discharged  by  a  failure  to  give  them  notice  of  renewals 
of  the.  indebtedness  and  extensions  of  time  of  payment.    Idem, 

Extent  of  liability:  Contract:  Construction.  The  law  favors  sure- 
ties and  a  contract  imposing  obligations  upon  them  will  be  strictly 
construed  so  as  to  impose  only  the  burdens  within  its  terms;  it 
will  not  be  extended  either  by  implication  or  construction.  Thus 
a  contract  of  the  stockholders  of  a  corporation  to  repay  a  bank  all 
moneys  advanced  or  loaned  the  corporation  on  and  after  that  date, 
including  renewals  thereof,  will  not  render  the  sureties  liable  for 
pre-existing  indebtedness.    Merchants'  Nat'l.  Bank  v.  Cressey,  721. 

Same.  Under  an  agreement  of  sureties  to  repay  money  advanced  or 
loaned  another  after  the  date  of  the  agreement,  a  renewal  note 
given  for  an  existing  indebtedness  was  not  within  the  agreement; 
as  it  amounted  simply  to  a  change  in  the  evidence  of  an  old  debt, 
and  was  not  an  advance  or  loan  on  and  after  the  date  of  the  con- 
tract, and  the  sureties  were  not  liable  therefor.    Idem. 

Contract  of  guaranty:  Fraud:  Effect.  The  fact  that  a  surety  was 
induced  by  false  representations  to  sign  an  agreement  of  guaranty, 
which  was  delivered  and  acted  upon  by  the  other  party  without 
knowledge  of  such  representations,  would  not  relieve  the  surety 
of  liability  for  obligations  falling  within  the  terms  of  guaranty. 
Idem, 

Discharge  of  guarantor:  Renewal  of  indebtedness.  Where  a  contract 
of  guaranty  including  renewals  provided  that  it  should  be  effective 
until  after  thirty  days  written  notice  to  the  contrary  was  given, 
by  giving  the  notice  a  guarantor  was  not  relieved  from  liability 
for  indebtedness  existing  at  the  time  of  the  notice,  but  only  from 
that  subsequently  arising;  and  a  creditor  accepting  a  renewal  of 
existing  indebtedness  after  such  notice  elected  to  be  bound  by  the 
notice,  and  will  be  presumed  to  have  relied  upon  the  security 
existing  at  the  time  of  the  renewal.    Idem, 

Burden  of  proof.  In  a  suit  upon  a  contract  of  guaranty  to  repay 
money  advanced  or  loaned,  including  renewal  after  that  date,  and 
until  notice  to  the  contrary,  the  burden  is  upon  the  creditor  to 
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proTe  that  the  indebtednesa  sued  upon  was  for  loans  or  renewals 
after  execution  of  the  omitract.    IdenL 

TELEOBAPHS  AND  TELEPHONES. 

Delay/ in  delirery:  Meaanre  of  damages.  Plaintiff  was  offered  cattle 
at  a  certain  price  if  taken  by  a  stated  day»  and  telegraphed  his 
son  to  buy  them  in  time  for  the  message  to  have  been  delivered 
before  expiration  of  the  time  for  purchase,  but  the  telegram  was 
not  delivered  until  two  days  later.  Immediately  upon  learning 
that  the  telegram  was  thus  delayed  he  saw  the  seller  who  refused 
to  sell  except  at  an  advanced  price,  and  he  then  bought  from  others 
at  the  advanced  market  price.  Held,  that  the  measure  of  damage 
for  failure  to  deliver  the  message  in  time  was  the  difference  be- 
tween the  price  offered  and  the  price  he  was  required  to  pay.  Han- 
son V.  Western  Union  Tel.  Co.,  639. 


Same:  Evidence.  Evidence  that  when  plaintiff  saw  the  seller  afteif 
his  offer  to  sell  the  cattle  had  expired  he  refused  to  perform  his 
offer,  was  admissible  on  the  question  of  diligence,  in  reducing  his 
loss;  but  his  testimony  that  the  cattle  would  have  been  delivered 
at  the  agreed  price  if  his  offer  had  been  accepted  in  time  was 
inadmissible  as  hearsay,  but  was  without  prejudice  in  view  of  the 
fact  that  the  evidence  to  that  effect  was  undisputed.    Jdmn. 

Delivery:  Negligence:  Evidence.  Evidence  held  to  require  submission 
of  defendant's  negligent  delay  in  delivering  a  death  message,  ad- 
dressed to  the  poet  office  of  the  sendee  and  in  care  of  the  mail 
carrier  on  a  certain  rural  route  on  which  the  addressee  lived. 
Schmidt  v.  Postal  Telegraph  Gable  Co.,  654. 

Measure  of  damages.  The  measure  of  damages  for  negligent  delay 
in  the  delivery  of  a  telegram  in  this  state,  forwarded  from  another 
state,  is  governed  by  the  law  of  the  forum  and  not  that  of  the 
foreign  state.    Idem, 

Negligent  delay:  Sight  of  action.  An  action  either  upon  contract 
or  tort  can  be  maintained  for  negligent  ^elay  in  the  delivery  of  a 
telegram.    Jdem» 

TENANCY. 

Co-tenancy:  Advene  possession.  The  possession  of  one  co-tenant 
will  be  presumed  to  be  for  the  benefit  of  all,  in  the  absence  of  a 
contrary  statute;  and  will  be  regarded  as  the  possession  of  all 
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until  by  some  act  or  declaration  the  interests  of  the  others  are 
repudiated.    Sagen  v.  Gudmanson,  440. 

Same.  To  warrant  the  presumption  of  disseisin  by  a  co-tenant  the 
adverse  holding  must  be  by  some  act,  or  series  of  acts,  for  such 
length  01  time  and  under  such  circumstances  as  will  indicate  a 
purpose  to  occupy  the  premises  to  the  exclusion  and  denial  of  the 
rights  of  the  other  co-tenants,  who  must  have  been  aware  of  such 
intent  and  have  acquiesced  therein.    Idem, 

Same.  Entry  and  possession  by  one  co-tenant  inures  to  the  benefit  of 
the  others,  not  only  as  between  themselves  but  as  to  strangers  also. 
In  the  instant  case  the  evidence  is  held  insuflScient  to  show  adverse 
possession  by  one  co-tenant.    Idem. 

Same:  Improvements:  BstoppeL  The  making  of  improvements  by 
a  co-tenant  in  possession  without  advising  with  the  other  tenants 
is  not  necessarily  inconsistent  with  occupancy  as  a  co-tenant;  and 
failure  of  the  other  tenants  to  make  objection  to  the  improvements 
will  not  as  a  matter  of  Jaw  estop  them  from  asserting  that  they 
were  not  made  under  an  adverse  claim.    Idem, 

Same:  Laches.  Co-tenants  may  rely  on  the  good  faith  of  the  one  in 
possession,  and  that  his  acts  are  not  hostile  to  their  interests;  and 
they  will  not  be  guilty  of  laches  in  so  doing,  which  will  bar  their 
rights  in  t^e  property,  unless  the  delay  equals  the  period  of  limita- 
tions.   Idem, 

Same:  Improyements:  Compensation.  It  is  only  in  exceptional 
cases  that  a  co-tenant  may  voluntarily  burden  the  property  with 
improvements  to  the  expense  of  the  other  tenants;  and  especially 
when  the  rents  and  profits  were  ample  to  meet  such  expenses.  Idem. 

Same:  Rents  and  profits:  Acconnting.  A  co-tenant  in  possession, 
not  having  leased  the  premises  or  distinctly  asserted  ownership  of 
the  entire  estate,  cannot  be  required  to  account  for  rents  and 
profits,  but  after  ouster  must  account  therefor.    Idem, 

TRANSFER  OF  CAUSES.    See  Aotionb. 

TRESPASS.    See  Rkal  Pbopsty. 

TRUSTS. 

Charitable  trusts.  Where  the  charitable  character  of  a  trust  has  been 
made  apparent  all  doubts  will  be  resolved  in  its  favor.  Wilson  v. 
First  Nat'l  Bank  of  Independence,  402.  . 
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Same:  Validity.  A  charitable  trust  will  not  be  held  iiiTalid  simply 
because  it  cannot  take  effect  as  fully  as  the  donor  intended;  bat 
it  wiU  be  given  effect  by  the  court  as  far  as  possible.  Nor  will  it 
be  held  void  because  contemplating  gifts  from  others  which  nuij 
never  be  made ;  and  in  the  absence  of  any  evidence  aa  to  the  neces- 
sities of  the  case  a  gift  of  $30,000  for  the  purpose  of  founding  t 
training  school  and  public  library  will  not  be  held  so  inadequate 
as  to  invalidate  the  bequest  for  that  purpose.    Idem, 

Same:  Necessity  therefor.  A  bequest  for  the  establishment  of  a 
training  school  will  not  be  held  invalid  on  the  ground  that  the 
necessity  for  such  charity  has  been  removed  by  provision  therefor 
in  the  public  schools.  It  is  not  open  either  to  the  parties  or  the 
court  to  enter  upon  such  an  inquiry.    Idem. 

Power  to  create:  Character  of  inatmment.  The  legal  title  to  any 
property  may  be  conveyed  to  s  trustee  to  be  held  for  the  benefit 
of  others;  but  where  enjoyment  is  deferred  until  after  the  death 
of  the  grantor  the  legal  title  remains  in  hiia  until  his  death  and 
the  instrument  is  to  be  treated  a3  testamentary  in  character. 
Where,  however,  the  conveyance  transfers  the  title,  dominion  and 
control  of  the  property  to  the  trustee  at  the  time  of  its  execution, 
a  postponement  of  the  enjoyment  to  some  future  time  will  not 
make  the  instrument  testamentary  in  character.  Hanlman  v. 
Haulman,  471. 

Power  of  disposition:  Rights  of  beneficiary:  Revocation  of  tnist 
Any  competent  person  has  a  legal  right  to  transfer  any  kind  of 
property  to  a  trustee  for  the  use  of  a  designated  beneficiary,  with 
or  without  consideration,  and  the  beneficiary  acquires  an  immediate 
and  vested  interest  subject  only  to  the  rights  of  creditors;  and 
such  a  disposition  when  consummated  is  binding  upon  the  donor 
and  all  persons  claiming  imder  him,  and  cannot  be  revoked  unless 
the  power  of  revocation  has  been  expressly  reserved.    Idem, 

Same:  WUla:  Gifts:  Distinction.  The  donor  placed  certain  money 
in  trust  for  his  children  with  provision  that  other  sums  might  be 
added  to  the  fund,  and  provided  that  he  should  receive  interest 
on  the  fund,  if  he  so  desired,  with  final  distribution  five  years  after 
his  death.  The  donor  gave  directions  as  to  the  management  of  the 
fund  but  reserved  no  control  over  the  same.  It  was  also  provided 
that  each  child  might  receive  a  loan  from  the  fund  or  in  case  of 
necessity  might  have  his  share  of  the  fund.  The  issue  of  deceased 
children  were  to  have  the  share  .of  their  parents,  and  the  survivors 
the  share  of  any  child  dying  without  issue.  Held,  that  the  instru- 
ment conveyed  a  present  interest  and  was  not  testamentary  in 
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chaiucter,  so  that  the  wife  of  the  donor  who  was  married  to  him 
after  the  execution  of  the  trust  was  not  entitled  to  anything  out  of 
the  fund.  It  is  also  held  that  the  instrument  did  not  create  a  gift 
inter  vivos.    Idem, 

VACATION  OF  JUDGMENTS.    See  Mabbiaqx  and  Divobci. 

WARRANTIES.    See  Salbs. 

WATEB8. 

Title  to  bed  of  noa-OATigable  stream.  A  government  section  was 
surveyed  as  fractional  and  divided  into  lots  and  included  also  a 
meandered  tract  designated  as  a  lake,  but  which  in  fact  was  a 
slough  that  in  times  of  high  water  was  overflowed  but  ordinarily 
contained  little  water.  Gradually  it  was  filled  with  sediment  de- 
posited by  the  overflow  so  that  it  was  tillable  except  in  time  of 
high  water.  The  section  was  granted  to  the  state  as  swamp  and 
overflowed  land,  but  the  patent  described  simply  the  lots,  omitting 
the  slough.  Subsequently  the  istate  conveyed  the  entire  section 
to  the  county.  Beld,  that  the  county  thus  acquired  the  title  to 
the  entire  section  and  that  the  state  had  no  such  interest  by  reason 
of  its  sovereignty  that  it  could  prevent  the  owners  of  the  several 
lots  from  exercising  a  proprietary  interest  over  the  bed  of  the 
slough.    State  of  Iowa  v.  Livingston,  31. 

Meander  lines:  Riparian  rights:  Accretiona.  While  the  meandering 
of  a  stream  by  the  government  survey  is  conclusive  as  to  the 
navigability  of  the  stream  so  far  as  the  rights  of  riparian  owners 
are  concerned,  still  the  meander  line  is  not  in  a  strict  and  con- 
clusive sense  a  boundary  line;  as  the  riparian  owner  has  rights 
in  the  accretions  beyond  that  line.    Idem, 

Same.  The  owner  of  land  adjoining  a  navigable  stream  has  a  right 
of  accretion,  while  in  case  of  a  non-navigable  stream  the  adjoin- 
ing proprietor  owns  to  the  center  of  the  stream  and  is  entitled 
to  all  that  may  be  added  to  the  land  by  accretion  or  otherwise 
within  that  limit.    Idem, 

WILLS. 

TeBtamentary  capacity.  One  who  possesses  a  mind  capable  of  exer> 
cising  judgment,  reason  and  deliberation,  and  of  weighing  the  con- 
sequences of  his  act  to  a  reasonable  degree,  and  the  effect  of  his 
act  upon  his  estate  and  family,  is  competent  to  make  a  will;  it  is 
not  necessary  that  he  should  have  sufficient  capacity  to  do  business 
generi&lly  or  to  engage  in  difficult  and  intricate  matters.  Bales  v. 
Bales,  257. 
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Same:  BTidence.  In  determining  testamentary  capacity  it  is  proper 
to  inquire  into  the  relationship  of  the  parties,  and  ascertain  whether 
the  testator  has  been  indifferent  or  forgetful  of  those  who  are 
fairly  entitled  to  the  recognition  of  a  reasonable  and  rational 
mind,  in  making  a  disposition  of  his  property.  The  evidence  in 
this  case  shows  a  recognition  by  the  testator  of  those  claims  upon 
his  bounty  which  a  man  of  ordinary  intelligence  and  judgment 
would  naturally  recognize.    Idem, 


Same:  Opinion  eridenoe.  Before  a  witness  is  entitled  to  give  his 
opinion  as  to  the  ultinuite  fact  of  testamentary  capacity  he  must 
detail  the  facts  within  his  knowledge  upon  which  the  opinion  is 
based;  and  even  then  his  opinion  is  not  conclusive.  In  the  absence 
of  a  showing  of  peculiar  acts  and  conduct  indicating  unsoundness 
of  mind  his  opinion  is  entitled  to  no  weight.  The  evidence  of 
unsoundness  ot  mind  in  the  instant  case  was  based  upon  physical 
weakness,  but  in  all  business  transactions  the  witness  freely  ad- 
mitted that  testator  seemed  rational  and  capable  of  transacting 
the  business  in  hand.    Idem, 


Direction  of  verdict:  Will  contest:  Evidence.  It  is  not  the  duty 
of  the  court  to  submit  a  cause  to  the  jury  because  there  is  some 
evidence  introduced  by  the  party  having  the  burden  of  proof, 
unless  of  such  a  character  as  to  warrant  a  verdict  in  favor  of 
the  party  offering  it  which  will  stand;  and  a  motion  to  direct  a 
verdict  should  be  sustained  when  from  a  consideration  of  all  the 
evidence  it  clearly  appears  that  a  verdict  for  the  party  having 
the  burden  would  have  to  be  set  aside  if  returned  in  his  favor; 
but  the  party  against  whom  the  ruling  is  made  is  entitled  to  have 
all  the  evidence  in  his  favor  considered  in  its  most  favorable  light. 
The  evidence  is  held  insufficient  when  thus  construed  to  support  a 
verdict  for  contestants.    Idem. 


Testamentary  capacity:  Presumption:  Burden  of  proof.  Where  a 
will  has  been  formally  executed  and  attested  as  required  by  law, 
the  presumption  arises  that  the  testator  liad  sufficient  mental 
capacity,  and  the  burden  is  upon  the  contestants  to  establish  his 
want  of  capacity.    Philpott  v.  Jones,  730. 

Trial  de  novo.  A  will  contest  is  not  triable  de  novo  on  appeal,  but 
the  verdict  of  the  jury  when  supported  by  evidence  sustaining 
their  finding  is  conclusive.    Idem, 
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Testamentary  capacity:  Eridence.  Mere  age,  feebleness  or  failing 
memory  of  testator,  or  exclusion  from  his  bounty  of  some  or  all 
of  his  legal  heirs,  or  inability  to  make  contracts  or  engage  in 
intricate  business  matters,  will  not  be  sufficient  to  defeat  a  will  on 
the  ground  of  mental  incapacity,  if  the  testator  retains  sufficient 
mentality  to  comprehend  the  objects  of  his  bounty,  the  nature  and 
extent  of  his  estate  and  the  disposition  he  wishes  to  make  of  it. 
However,  incapacity  to  make  a  will  may  exist  though  to  outward 
appearances  a  testator  may  seem  to  non-experts  with  whom  he 
j/OBj  come  in  casual  contact  to  be  competent.  Evidence  held  to 
sustain  a  finding  />f  incapacity.    Idem. 

Evidence:  Pecuniary  condition  of  contestant.  The  contestant  of  a 
will  may  show  his  pecuniary  condition,  where  it  appears  that  such 
condition  was  known  to  the  testator  at  the  time  of  making  the 
wilL    Idem^ 

Mental  capacity:  Opinion  evidence:  Form  of  answer.  The  answer 
to  a  hypothetical  question  touching  the  mental  capacity  of  a 
testator,  that  he  was  not  a  normal  individual,  was  not  competent 
to  transact  business,  and  that  personally  the  witness  would  not 
take  the  conclusion  or  judgment  of  such  an  individual  as  being 
sound,  while  not  expressed  with  technical  nicety,  sufficiently  ex- 
pressed the  opinion  that  testator  was  not  of  sound  and  disposing 
mind.    Idem, 

Instructions:  Invasion  of  province  of  jury.  A  requested  instruction 
selecting  a  portion  of  the  evidence  and  seeking  to  give  it  undue 
prominence  followed  by  an  attempt  to  minimize  its  probative 
force  on  the  theory  that  standing  alone  it  would  not  establish 
the  fact  sought  to  be  proven,  was  properly  refused.  Thus  in  the 
contest  of  a  will  it  would  be  improper  for  the  court  to  take  up 
such  questions  as  the  unreasonableness  of  the  disposition  of  the 
property,  the  exclusion  of  legal  heirs  or  members  of  the  family 
entitled  to  testator's  bounty,  or  that  those  entitled  to  his  bounty 
were  in  poor  financial  circumstances,  and  treat  each  matter  in  its 
probative  force  as  standing  alone,  although  such  matters  are 
entitled  to  consideration  along  with  the  other  evidence  in' determin- 
ing the  testator's  mental  capacity.     Idem. 

Same.  There  is  no  legal  presumption  that  a  physician  who  attended 
testator  and  treated  his  physical  infirmities  is  presumed  to  know 
his  mental  condition  better  than  one  trained  in  the  treatment  of 
mental  diseases;  and  the  requested  instruction  in  this  case  calling 
particular  attention  to  the  evidence  of  the  attending  physician, 
and  suggesting  the  thought  that  he  was  thus  better  qualified  to 
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speak  on  the  subject,  without  referring  to  his  qualification  or  ex- 
perience was  properly  refused.    Idem, 

Inatnwtiona:  Confomiity  to  evidence.  Where  it  clearly  appeared  that 
testator  knew  the  financial  condition  of  the  contestants  of  his  will 
before  the  will  was  made,  an  instruction  that  the  financial  condi- 
tion of  contestants  might  be  taken  into  consideration,  without 
confining  its  consideration  to  such  condition  as  was  known  to  tes- 
tator, was  not  emmeoas.     Idem. 
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Act!  of  Congress.                   Sec  2461  118 

Sec.  2461-a,  -b 122 

Act,  Feb.  28,  1803,  Chap.  10.   131      Sec  3047  164 

Act,  Sept.  24,  1789,  Oiap.  20.   132      Sec  4999-a2 617,  618 

Act,  Aug.  8,  1890,  Chap.  728  135 

Act,  Mch.  3,  1909,  Chap.  321  132  Code  1887. 

Act,  Mch.   1,  1913,  Chap.  90, 

37  Stat.  699 113,  122      Sec  48,  Subd.  2 387 

Employers'    Liability    Act. . .  680      Sec  243  574 

Sec  288,  Par.  1 359 

Acta  8Srd  6.  A.                    Sec  288,  Subd.  6 357 

Sees.  288,  289 358 

Chap.  14,  Sees.  1,  3,  5,  15,  17.  211   Sec.  289 359 

Chap.  219  618   Sec.  427  657 

Sec  638  189 

AcU  84Ui  G.  A.          Sec  681  386 

Sec.  792  88 

Chap.  72,  Sees.  18,  21 669   Sees.  810,  823  84,  86 

Chap.  163  384   Sees.  823,  824,  839 87 

Sec  825  229 

Acts  S6th  6.  A.         Sec  917  169 

Sec.  1102  647 

Chap.  31  209   Sec  1108 648 

Sec  1170 648 

Cods  Supp.  1807.         Sec  1301  303 

Sec  1482  169 

Sec  254-al4  210   Sec  1507  169 

Sec  254-a20  209   Sec  1556  700 

Sec.  254-a25  218   Sec  2009  505 

Sec  254-a28  213   Sec.  2162  657 
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Statutes  Cited,  Construed,  Etc. 


Sec.  8163  657 

Sec.  3356 580 

Sec.  2358 577,  580,  587 

Sec  2359 580 

Sees.  2384,  8405 118 

Sec.  2384 119 

Sec.  2394 323 

Sec  2397  324 

Sec.  8405  119 

Sec.  2419  116,180 

Sees.  2419,  2487,  8431 118 

Sec.  2427  181 

Sec.  2431  122 

Sec.  8901  412 

Sec  2906 13 

Sec  2979  183 

Sec  3004 701 

Sees.  3033,  3078  7 

Sec.  3093  499 

Sec  3108 387,  328,  329 

Sec  3171  574 

Sec.  3189  53 

Sec  3284 738 

Sec  3385 301 


Sec.  3438  897 

Sec.  3437  297 

Sec  3447,  Par.  1 173 

Sec.  3516  506 

Sec  3584  . a^ 506 

Sec.  3629  425 

Sees.  3727,  3788,  3778 49 

Sec  3733 524 

Sec  3784 358 

Sec  4105  160 

Sec  4110  348 

Sec  4157  192 

Sec.  4823  678 

Sec  4224 401 

Sec  4886  

345,  348,  358,  678,  679,  680 

Sec  4604  308,  489,  746,  749 

Sec  4683  510 

Sec  4625  710 

Sec  4651 355 

Sec.  4654 198 

Sec.  5405 ^.^ 49 

Sec  5489  719 
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